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GASES  ARGUED  AND  DETERMINED 


STJPEEIOE    COTJET 

OF  THE 

CITY  OF  NEW  YORK 

AT  GENERAL  TERM. 


Edxund  Savage,  Plaintiff,  v.  The  Corn  Exchange  Fire  and 
Inland  Navigation  Insurance  Company,  Defendants. 

1.  An  insurance  company,  receiving  preliminary  proofs  of  loss  and  of  interest 
which  may  reasonably  be  deemed  sufficient,  and  retaining  them  three  or 
four  days,  and  then  refusing  to  pay  the  loss  without  any  intimation  that  the 
proofs  are  defective  or  unsatisfactory,  should  not  be  permitted  to  make  that 
objection  after  the  time  allowed  for  payment  by  the  policy  has  expired,  and 
an  action  has  been  brought 

2.  It  is  not  necessary  that  the  preliminary  proofs  to  be  furnished  by  the 
assured,  should  be  in  a  form  or  under  an  authentication  which  would  entitle 
them  to  be  read  as  evidence  of  the  facts  certified. 

3.  Where  the  plaintiff,  being  a  common  carrier,  effected  an  insurance  on  car- 
goes, on  account  of  himself  or  others,  on  his  boats  or  others  running  on 
commission  or  by  charter,  in  a  transportation  line  specified,  which  was  con- 
ducted by  him,  a  pass  book  in  which  a  cargo  is  entered  by  the  defendant's 
agent  as  duly  shipped,  the  bills  of  lading,  and  a  regular  protest  by  the  master 
of  the  vessel  averring  the  fact  of  loss  and  the  cause  thereof)  and  that  the 
cargo  was  taken  possession  of  by  the  defendants,  are  sufficient  proof  of  loss 
and  of  interest  to  require  the  underwriters  to  specify  defects,  if  any,  and 
call  for  further  evidence,  if  they  desire  it 

4  A  common  carrier  may,  for  his  own  protection,  insure  goods  intrusted  to 
him  for  carriage. 

5.  Where  the  insurance  is  upon  his  own  interest  alone,  it  may  be  material  to 
inquire  whether  the  cause  of  loss  be  such  that  he  is  responsible  to  the  own- 
ers for  the  value  of  the  goods;  but  where  the  insurance  is  of  the  goods 
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themselves,  on  account  of  himself  or  others,  and  the  perils  insured  against 
are,  many  of  them,  such  as  if  a  loss  happen  thereby,  he  is  not  responsible 
therefor  to  the  owners,  the  insurance  will  be  deemed  for  the  benefit  of  the 
owners  as  well  as  himself,  and  the  Company  are  liable  for  the  value  of  the 
goods,  although  the  cause  of  loss  be  such  as  to  involve  him  in  no  liability. 

6.  Where  the  office  of  the  defendants  was  in  New  York,  but  the  insurance 
was  made  in  Buffalo,  where  the  plaintiff  resided,  by  the  defendants'  agent 
in  Buffalo,  and  the  loss  happened  on  the  night  of  Saturday,  on  the  Hudson 
river,  between  New  York  and  Albany,  and  the  plaintiff  being  notified  by 
telegraph,  gave  notice  to  the  agent  at  Buffalo  on  Monday,  and  by  him  the 
defendants  in  New  York  were  notified  on  Tuesday,  this  is  sufficient  to 
satisfy  a  requirement  in  the  policy  that  "  immediate  notice  of  the  occurrence 
of  all  losses  shall  be  given  to  the  Company.1' 

7.  Where  injury  to  the  cargo  is  caused  by  a  peril  insured  against,  the  omission 
of  the  plaintiff's  servants  to  take  precautions  to  prevent  further  damage  than 
is  necessary,  may  be  given  in  evidence  to  reduce  the  amount  of  the  recovery, 
but  does  not  operate  as  a  forfeiture  to  prevent  a  recovery  for  the  necessary 
damage,  unless  so  expressed  in  the  policy. 

8.  An  assignment  of  the  plaintiff's  claim,  before  suit  brought,  cannot  be  given 
in  evidence  to  show  that  the  action  is  not  prosecuted  by  the  real  party  in 
interest,  unless  that  defence  is  set  up  in  the  answer. 

9.  It  seems  that  a  common  carrier  insuring  goods  for  account  of  himself  and 
the  owners,  has  no  authority,  in  case  of  injury  to  the  goods,  to  abandon 
them  to  the  underwriters. 

10.  Giving  notice  of  loss,  neglecting  to  take  care  of  the  property,  suffering  the 
agents  of  the  underwriters,  to  take  measures  for  its  preservation,  and  their 
selling  the  property  by  the  assent  of  the  insured  or  his  agent,  pursuant  to  a 
stipulation  in  the  policy,  which  provides  that  in  case  of  loss  the  damaged 
portion  shall  be  separated  from  the  sound,  and  the  amount  of  damage  ascer- 
tained by  appraisal  or  sale  at  auction,  the  underwriters  "  being  liable  for  the 
loss  on  the  damaged  portion  only,"  do  not  amount  to  an  abandonment  and 
an  acceptance  thereof,  making  the  underwriters  liable  for  the  sum  insured 
as  for  a  total  loss. 

11.  Underwriters  are  not  bound,  when  the  assured  neglects  to  take  care  of 
property  partially  injured,  to  suffer  it  to  be  further  neglected  and  go  to 
decay,  at  the  peril  of  being  charged  with  the  same  consequences  which 
result  from  the  acceptance  of  an  abandonment  They  may  take  care  of 
and  preserve  the  property  if  the  insured  do  not 

12.  Hence  evidence  of  the  actual  extent  of  the  injury  by  the  peril  insured 
against;  evidence  of  negligence  by  the  agents  of  the  assured,  in  the  care  of 
the  property  after  the  accident;  their  refusal  to  suffer  it  to  be  removed,  or 
to  accept  assistance  to  remove  it  for  its  preservation ;  evidence  of  what  it 
actually  produced  on  the  sale — are  all  admissable. 

13.  Under  a  policy  which  expressly  excepts  from  the  perils  insured  against, 
"  perils,  losses  and  misfortunes  arising  from  a  want  of  ordinary  care  and  skill  in 
lading  or  navigating  said  boat  or  boats,''  if  it  appear  that  the  master  of  th» 
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boat  voluntarily  and  against  the  will  and  advice  of  the  captain  of  a  vessel 
employed  to  tow  her,  placed  her  in  a  dangerous  position  for  being  towed, 
and  the  injury  happened  while  she  was  being  towed  in  that  position,  it  is 
error  to  charge  the  jury  that  "her  position  in  the  tow  is  of  no  importance." 

11  The  maxim  "  causa  proximo  non  remoia  spectator"  is  the  general  rule  by 
which  the  liability  of  insurers  is  determined,  but  parties  may,  by  express 
stipulation,  agree  upon  another. 

15.  Where  the  policy  declares  that  the  insurers  shall  be  liable  for  the  loss  on 
the  damaged  portion  of  the  goods  only,  to  be  estimated  according  to  the 
true  and  actual  value  of  the  property  insured  at  the  time  the  loss  happens, 
the  carrier  is  not  entitled  to  recover,  in  addition  to  suoh  value,  his  freight 
and  charges.  Presumptively,  the  enhanced  value  at  the  place  of  loss,  covers 
the  freight,  <fec,  to  the  place  of  loss ;  freight  for  the  distance  not  carried,  is 
not  covered  by  such  a  policy. 

(Before  Slossok,  Woodruff  and  Pzerrxpomt.) 
Heard,  Oct.  7th;  decided,  Dec  11th,  1858. 

This  case  was  brought  to  a  hearing  at  the  General  Term,  on 
motion  by  the  plaintiff  for  judgment  on  the  verdict  had  by  him 
on  the  trial  of  the  action  before  Chief  Justice  Oakley  and  a  jury 
January  26th,  1857. 

The  action  is  brought  upon  an  open  policy  of  insurance,  where- 
by the  defendants  insured  the  plaintiff  kt  against  any  loss  or 
damage  he  may  sustain  on  cargoes,  on  account  of  himself  or  others, 
on  his  own  boats  or  boats  belonging  to  others,  and  running  in  the 
'New  York  and  Indiana  Line,' by  charter  or  on  commission, 
loaded  at  Buffalo  or  at  other  ports  or  places,  as  may  be  entered 
hereon,  for  the  several  sums  or  amounts,  and  at  the  rates  of  pre- 
mium agreed  upon,  and  entered  hereon  by  John  N.  Gardner, 
agent" 

The  perils,  risks,  &c.,  insured  against,  (among  others,)  were  of 
the  canals,  rivers  and  fires,  and  all  other  perils  and  misfortunes, 
to  the  hurt,  &c.,  or  damage  of  the  goods,  &c.,  laden  on  board  of 
said  boat  or  boats,  in  the  voyage  or  trip  aforesaid,  excepting, 
(among  other  things,)  "  perils,  losses  and  misfortunes  arising  from" 
*  «  *  *  "&  vmnt  of  ordinary  care  and  skill,  (such  as  is  com- 
mon in  said  navigation,)  in  lading  or  navigating  said  boat  or 
boats;" 

And  the  defendants  agree  to  make  good  and  satisfy  unto  the 
said  assured  all  such  loss  or  damage  on  the  said  goods,  Ac,  so  laden 
as  aforesaid,  not  exceeding  in  amount  the  sum  insured  thereon, 
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as  shall  happen  from  any  of  the  aforesaid  causes,  excepting  as 
aforesaid. 

The  policy  provides  that  immediate  notice  of  all  losses  that 
occurred  shall  be  given  to  the  Company  by  the  assured,  and  the 
amount  of  loss  shall  be  ascertained  by  the  opening  of  packages, 
when  necessary,  by  a  competent  person,  and  separating  the  sound 
from  the  damaged  portion,  the  Company  being  liable  for  the  loss  on 
the  damaged  portion  only,  which  shall  be  ascertained  by  appraise- 
ment, or  by  sale  at  auction,  as  the  Company  may  prefer ;  the  loss 
or  damage  to  be  estimated  at  the  true  and  actual  value  at  the  time 
the  loss  or  damage  shall  happen ;  and  to  be  paid  within  sixty 
days  after  notice  and  proof  of  the  loss  and  interest  therein  shall 
have  been  made  by  the  assured. 

Among  other  provisions  not  material  to  the  present  case,  it 
is  stipulated  that  no  loss  is  to  be  paid  arising  from  neglect  in  not 
keeping  the  boat  well  pumped  out,  except  in  case  of  accident;  and 
also,  that  in  case  of  a  loss  or  damage  by  any  other  vessel,  or  person 
or  persons,  in  such  manner  that  such  other  vessel,  or  the  owners 
thereof,  or  such  person  or  persons,  shall  be  liable  therefor;  then 
all  claims  for  such  loss  or  damage  shall  be  assigned  to  the  Com- 
pany, or  shall  enure  to  their  benefit. 

The  policy  was  signed  by  the  President,  and  attested  by  the 
Secretary  of  the  Company,  but  it  was  declared  not  valid  unless 
countersigned  by  John  N.  Gardner,  agent  at  Buffalo,  and  it  was 
countersigned  by  him. 

Attached  to  the  policy  was  what  the  agent,  Gardner,  when 
examined  as  a  witness,  calls  "an  open  policy  book,"  in  which 
were  entered  each  particular  risk  taken  under  such  policy ;  and  on 
the  25th  September,  1854,  the  agent,  Gardner,  entered  two  risks, 
which  form  the  subject  of  the  present  controversy,  and  signed 
such  entry  as  agent  for  the  defendants. 

Cargo  of  corn,  boat  J.  N.  Fiske,  from  Buffalo  to  New  York,  to 
be  reshipped  on  either  lake  boat  North  Star  or  Hudson,  from 
Albany.    Amount  insured  $3,000 ;  premium  J,  $15. 

Cargo  of  corn,  boat  J.  B.  Chapman,  as  above.  Amount  in- 
sured $2,400 ;  premium  J,  $12. 

And  these  entries  conformed  to  the  actual  agreement,  and  the 
premium  was  paid. 
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The  boats  J.  N.  Fisk,  J.  B.  Chapman,  and  the  Hudson,  belong- 
ed to  the  plaintiff,  and  were  running,  the  first  namefi  two  from 
Buffalo  to  Albany,  and  the  Hudson  from  Albany  to  New  York, 
in  the  "New  York  and  Indiana  Line,"  the  name  by  which  the 
plaintiff  did  business  as  a  carrier  from  Buffalo  to  New  York. 

J.  M.  Deshler,  the  consignee  of  the  property  at  Buffalo,  (a  pro- 
duce forwarding  and  commission  merchant,)  delivered  the 
corn  at  Buffalo,  to  the  plaintiff;  4,000  bushels  on  board  the  J. 
N.  Fiske,  and  3,100  bushels  on  board  the  J.  B.  Chapman ;  and 
the  memorandum  of  shipment  stated  that  they  were  for  "  account 
of  S.  Robinson  &  Co.,  care  N.  H.  Wolfe  k  Co.,  New  York." 

On  the  receipt  of  the  grain  for  transportation,  the  plaintiff  paid 
to  Deshler  $621.25,  for  charges  already  accrued  upon  the  com, 
for  freight  to  Buffalo  and  expenses  at  Buffalo,  in  course  of  trans- 
portation to  New  York.  The  freight,  which  was  to  be  paid  to 
the  plaintiff  for  transporting  the  corn  from  Buffalo  to  New  York 
was  12J  cents  per  bushel,  ($887.50,)  making  in  all  $1,508.75, 
payable  to  the  plaintiff  by  the  consignee  in  New  York,  on  the 
arrival  and  delivery  of  the  corn. 

The  whole  of  the  corn  was  transferred  to  "  the  Hudson,"  on 
reaching  Albany,  to  be  towed  to  New  York,  and  the  boat  or 
barge  Hudson  was  made  fast  to  a  steamboat,  (or  on  the  outside 
of  another  boat  made  fast  to  the  steamboat,  and  also  in  tow,) 
for  that  purpose ;  and  the  passage,  from  Albany  to  New  York, 
visa  begun  on  Saturday,  the  14th  October,  1854.  In  the  night 
of  that  day  the  Hudson  struck  bottom,  and  was  so  injured  that 
she  leaked,  and  the  pumps  would  not  keep  her  clear  of  water. 
The  boats  were  then  headed  towards  the  shore,  and  the  Hudson 
grounded  within  about  six  feet  of  the  dock  at  Castleton,  where 
she  was  left  by  the  steamboat 

The  next  morning  (Sunday  the  15th)  the  captain  oi  uie  Hud- 
son left  for  Albany,  (leaving  her  in  charge  of  a  man  who,  with 
the  captain,  constituted  her  crew,)  and  on  arriving  at  Albany 
notified  the  person  who  managed  the  plaintiff's  business  there. 
They  visited  the  boat  on  Monday,  but  nothing  was  done  towards 
saving  the  cargo.  On  that  day,  or  the  next,  the  Company  in 
New  York  and  their  agent  at  Albany  were  notified  of  the  acci- 
dent On  Monday,  the  16th,  Gardner,  the  defendant's  agent  at 
Buffalo,  was  notified;  and  on  Wednesday  men  from  Albany, 
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employed  by  the  defendants,  "  went  to  work  to  get  the  corn  off." 
Neither  the  captain  nor  the  plaintiff's  agent  at  Albany  did  any* 
thing  towards  saving  the  corn,  either  Sunday,  Monday  or  Tues- 
day. 

The  corn  being  taken  out  under  the  direction  of  the  agents  of 
the  defendants,  was  sold  at  auction ;  and  evidence  was  given 
tending  to  show  that  what  was  done  in  the  removal  and  sale  of 
the  corn  was  done  upon  advising  with  the  plaintiff's  agent,  and 
under  a  mutual  agreement  between  the  agents  for  both  parties, 
that  the  defendants  should  take  charge  of  the  corn,  for  the  bene- 
fit of  whom  it  might  concern,  and  that  nothing  was  done  with- 
out advising  with  the  plaintiff's  agent.  Tl^e  plaintiff's  agent 
was  present  at  the  sale,  and  there  was  some  evidence  that  the 
notice  of  sale  stated  that  the  sale  was  for  account  of  whom  it 
might  concern.  The  defendants'  counsel  offered  evidence  to  show 
how  much  of  the  corn  was  sound  and  how  much  was  damaged. 
The  Court  excluded  the  evidence,  and  the  defendants  excepted. 

The  defendants'  counsel  also  offered  to  show  how  much  the 
corn  produced  at  the  sale.  This  was  also  excluded,  and  the 
defendants  excepted. 

It  was  admitted  that  the  value  of  the  corn  at  the  place 
where  the  loss  occurred,  was  78  cents  a  bushel,  at  which  rate 
7,100  bushels  would  amount  to  $&,538,  a  sum  greater  than  the 
sum  insured  ($5,400.) 

The  plaintiff  proved  the  presentation  to  the  defendants  #n 
or  about  the  —  day  of  November,  as  proof  of  loss  and  interest, 
the  original  policy;  the  policy  book  annexed,  in  which  was 
entered  the  risk  assumed  upon  the  two  cargoes,  signed  by 
Gardner;  the  two  memoranda  (or  "bills  of  lading")  of  the 
two  shipments  by  Deshler,  above  named,  specifying  the  num- 
ber of  bushels ;  and  the  protest  of  the  captain  of  the  Hudson, 
(noted  on  the  19th  of  October,  and  extended  on  the  16th  of 
November,)  which  stated  the  circumstances  of  the  accident, 
and  that  she  was  in  charge  of  the  Underwriters  on  the  cargo 
from  the  17th  of  October. 

The  witness  testified  that  the  papers  remained  in  the  hands 
of  the  Company  three  or  four  days,  and  were  then  returned  to 
him  by  the  President  That  they  refused  to  pay  the  loss  with- 
out consultation  with  their  counsel    That  the  President  did 
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not  call  his  attention  to  any  defects  in  the  proofs  of  loss  pre* 
sented.    He  admitted  the  proofs  of  loss  but  declined  to  pay. 

A  motion  was  made  for  a  dismissal  of  the  complaint  on  the 
grounds : 

1st.  That  no  proof  of  interest  had  been  given  befQre  suit 
brought 

2d.  That  no  such  interest,  loss  or  damage  covered  or  contem- 
plated by  the  policy  had  been  shown  to  exist  in  or  to  have 
been  sustained  by  the  plaintiff. 

3<L  That  no  such  immediate  notice  of  loss  was  given  as  re- 
quired by  the  policy. 

4th.  That  the  owners  and  persons  in  charge  of  the  boat  and 
cargo  after  she  was  landed  at  Castleton  having  made  no  exer- 
tions and  taken  no  care  or  precautions  on  Sunday,  Monday  or 
Tuesday,  to  preserve  the  cargo  from  injury,  such  neglects  dis- 
charged the  defendants. 

The  motion  was  denied,  and  the  defendants  excepted. 

The  defendants  then  gave  evidence  tending  to  show  that 
the  place  at  which  the  boat  or  barge  Hudson  was  placed  for 
towing,  was  too  distant  from  the  steamboat  That  the  Captain 
of  the  Hudson  was  informed  that  she  drew  too  much  water  to 
tow  there  safely.  That  it  was  not  a  proper  place  to  tow  in, 
and  he  was  so  informed.  That  the  Captain  of  the  steamboat 
refused  at  first  to  permit  him  to  tow  in  that  situation,  and  told 
him  to  tow  by  a  hawser.  That  the  Captain  of  the  Hudson 
refused,  and  said  he  would  tow  there  or  not  at  all.  And  was 
finally  told,  that  if  he  made  fast  in  the  place  where  he  was  he 
must  tow  at  his  own  risk. 

Evidence  was  also  given  tending  to  show  that  two-thirds  of 
the  corn,  or  a  large  portion  thereof  might  have  been  taken  out 
dry  on  Sunday,  the  15th,  and  also  on  Monday,  the  16th.  That 
a  large  portion  of  the  corn  was  then  dry.  That  more  than  one 
of  the  witnesses  proposed  to  the  man  in  charge  of  the  boat  to 
take  out  the  corn ;  offered  to  assist  and  to  obtain  the  assistance 
of  other  men  near  at  hand  on  Sunday  morning.  That  the 
person  in  charge  reflised  to  allow  it  to  be  done.  And  that  on 
Tuesday,  the  leak  continuing,  the  corn  swelled  and  opened  the 
seams  of  the  boat 
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The  defendants  requested  the  Chief  Justice  to  charge  the 
jury  that  if  they  believed  that  the  grounding  of  the  Hudson 
was  owing  to  her  being  too  deeply  laden  to  tow  with  safety  in 
her  place  in  the  tow,  and  that  such  place  was  selected  by  the 
Captain  of  the  Hudson,  the  defendants  will  be  entitled  to  a 
verdict. 

The  request  was  denied,  and  the  defendants  excepted. 

On  that  subject  the  charge  was,  that  the  position  of  the  boat 
in  the  tow  was  of  no  importance,  and  that  the  responsibilities 
of  the  defendants  were  the  same  as  if  she  had  been  towed  in 
any  other  place  which  the  captain  of  the  tow  might  have  as- 
signed. 

To  this  the  defendants  also  excepted. 

The  defendants  also  requested  the  Court  to  charge,  that  the 
owner  and  persons  in  charge  of  the  boat  and  cargo  after  she 
was  landed  at  Castleton,  having  made  no  exertions  on  Sunday, 
Monday  or  Tuesday,  and  having  taken  no  care  or  precaution 
to  preserve  the  cargo  from  further  loss  or  injury,  such  neglect 
discharged  the  defendants.  Or,  at  all  events  from  any  greater 
loss  than  the  actual  loss  which  would  have  happened  if  such 
care  had  been  taken. 

The  Judge  refused  to  charge  either  proposition,  and  the  de- 
fendants excepted. 

On  that  subject  the  charge  was:  "It  appears  nothing  was 
done  to  take  care  of  the  property  by  the  assured,  except  the 
facts  detailed  by  the  witnesses,  and  the  defense  contend  that  by 
reason  thereof,  plaintiff  cannot  recover,  especially  as  there  was- 
a  refusal  on  his  part  to  permit  any  interference.  •  For  the  pur- 
poses of  this  trial,  as  there  is  no  dispute  about  the  facts  on  this 
point,  I  instruct  you  that  such  omission  or  refusal  forms  no 
obstacle  to  his  recovery." 

To  this  instruction  the  defendants  excepted. 

The  defendants  also  submitted  further  requests  to  charge, 
that  no  such  immediate  notice  of  loss  was  given  as  was  requir- 
ed by  the  policy.  That  no  abandonment  could  legally  be  made 
by  the  plaintiff,  and  that,  therefore,  the  acts  of  the  defendants 
in  taking  possession  and  disposing  of  the  property  do  not  In 
themselves  entitle  the  plaintiff  to  recover  the  full  amount  of 
the  policy.    That  under  the  plaintiff's  interest  as  disclosed  by 
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the  pleadings  and  proofs,  he  is  only  entitled  to  the  difference 
between  the  value  of  the  whole  lot  of  corn  and  the  net  proceeds 
of  the  damaged  portion.  That  the  advance  charges  and 
freight  from  Buffalo,  amounting  to  $1,508.75,  are  not  covered 
by  the  policy,  and  form  no  part  of  the  insurable  value  of  the  corn. 

And  to  the  several  refusals  to  give  these  instructions,  due 
exception  was  taken  separately. 

The  charge  on  the  last  named  topic  was,  that  the  jury  should 
include  the  freight  and  charges  in  their  verdict,  if  they  found 
for  the  plaintiff,  and  to  this  the  defendants  excepted. 

And  in  relation  to  the  notice  of  loss,  the  charge  was,  "  that 
such  notice  of  loss  as  is  required  by  the  policy  has  been  proved 
to  have  been  given/'  and  to  this  the  defendants  excepted. 

The  case  was  then  submitted  to  the  jury  upon  certain  other 
questions  of  fact,  under  instructions  satisfactory  to  the  parties, 
and  they  found  a  verdict  for  the  plaintiff  for  $5,207.50,  (i.  e., 
for  the  full  sum  insured,  less  a  sum  of  $192.50,  which  was  es- 
tablished by  the  defendants  to  be  due  to  them  for  premiums,) 
with  interest  on  such  sum  of  $5,207.50,  amounting  to 
$5,951.46. 

And,  thereupon,  as  the  case  is  settled,  the  Judge  ordered  that 
the  case  should  be  heard  in  the  General  Term  in  the  first  in- 
stance on  the  points  reserved  at  the  trial,  and  exceptions  taken 
by  the  defendants,  with  leave  to  the  Court  to  dismiss  the  com- 
plaint if  they  should  be  so  advised.  Judgment  in  the  mean- 
time to  be  suspended. 

Under  this  order  the  case  comes  now  before  the  General 
Term  for  consideration. 

Henry  L.  Clinton,  for  the  plaintiff. 

L  The  notice  of  the  loss  and  abandonment  of  the  property 
insured,  was  given  to  the  defendants  immediately,  as  required  by 
the  policy.  (Rogers  v.  Traders'  Ius.  Co.,  6  Paige,  683 ;  Boynton  v. 
Clinton  and  Essex  Mutual  Ins.  Co.,  16  Barb.,  254 ;  Sexton  v.  Mont- 
gomery Co.  Mutual  Ins.  Co.,  9  Barb.,  191 ;  Bwmstead  v.  Mutual 
Ins.  Co.,  2  Kern.,  81 ;  Martin  v.  Fishing  Ins.  Co.,  20  Pick.,  389.) 

II.  The  plaintiff  as  common  carrier,  had  a  special  property  in 
their  goods,  and  an  interest  in  their  safety,  entitling  him  to  effect 
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a  valid  insurance  thereon,  and  to  recover  the  whole  value  thereof  in 
case  of  loss.  (1  Phil,  on  Ins.,  §§  173, 424 ;  2  Park.,  235 ;  Van  Natta 
v.  Mutual  Security,  2  Sand.,  490 ;  De  Forest  v.  Fulton  Ins.  Co.,  1 
Hall,  84,  110;  Crowley  v.  Cohen,  3  B.  and  A.,  478;  Oliver  v. 
Green,  3  Mass.,  133";  Barlett  v.  Notler,  13  id.,  267 ;  Story  on 
Bailments,  §  507a. ;  2  Kent.  Com.,  597,  598 ;  Chase  v.  Washington 
Mutual  Ins.  Co.,  12  Barb.,  595.) 

A  common  carrier  who  insures  against  the  risks  for  which  he 
is  answerable  to  another,  is  subject  to  the  same  rules  and  excep- 
tions, and  possesses  the  same  right  of  abandonment  as  in  original 
insurances.  (1  Phil,  on  Ins.,  §  378 ;  Crowley  v.  Cohen,  3  B.  and 
Ad.,  478;   Walker  v.  Mbrtland,  5  B.  and  A.,  171.) 

III.  The  facts  and  circumstances  warranted  the  plaintiff  in  an 
abandonment  of  the  property  insured. 

The  vessel  and  cargo  were  submerged,  constructively  destroyed, 
and  the  voyage  broken  up,  by  the  direct  operation  of  the  perils 
insured  against  (2  Phil  on  Ins.,  §§  1606, 1607, 1623 ;  Anderson  v. 
Boy.  Exch.  Co.,  7  East.,  38;  Fuller  v.  McCaU,  1  Yeats,  464;  & 
C,  2  Dall.,  219 ;  2  Phil,  on  Ins.,  §  1493.) 

The  acts  of  the  defendants  in  taking  possession  and  disposing 
of  the  property,  were  not  only  a  waiver  of  the  form  and  suffici- 
ency of  the  notice,  but  an  acceptance  of  the  abandonment.  (2 
Phil,  on  Ins.,  §§  1692,  1693 ;  Bute  v.  Mercantile  Ins.  Co.,  8 
Mason,  27.) 

The  legal  effect  of  the  abandonment  was  to  pass  the  interest 
of  the  insured  in  the  property,  and  all  its  incidents  to  the  insurers, 
who  could  not  restrict  their  liability  by  assuming  to  dispose  of 
it,  "  on  account  of  whom  it  may  concern."  (Gardner  v.  Colum- 
bian Mutual  Ins.  Co.,  7  Johns.,  520;  Pierce  v.  Ocean  Ins.  Co.,  18 
Pick.,  83 ;  Putman,  J.,  in  Badger  v.  Ocean  Ins.  Co.,  23  Pick., 
847 ;  Gould  v.  Citizens  Ins.  Co.,  18  Miss.,  824.) 

IV.  The  plaintiff  having  abandoned  the  property  as  a  total 
loss,  the  omission  or  refusal  of  his  agents  or  servants  to  take  care 
of  it,  or  make  exertions  to  preserve  it  from  loss  or  injury,  forms 
no  obstacle  to  his  recovery.  (2  PhiL  on  Ins.,  §§  1490,  1491, 
1730,  1732;  Gould  v.  Citizens'  Ins.  Q>.}  30  Miss.,  524;  Gardner 
v.  Columbian  Ins.  Co.,  7  Johns.,  520.) 

V.  Where  the  immediate  cause  of  the  loss  to  a  vessel  is  a  peril 
expressly  insured  against,  it  is  not  a  defense  that  the  negligence 
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or  mistake  of  the  master  and  crew  occasioned  such  peril,  or 
brought  her  within  it,  supposing  that  she  is  provided  with  a  com- 
petent master  and  crew,  and  there  is  no  want  of  good  faith  and 
honesty  of  purpose.  (2  Phil,  on  Ins.,  §  1049 ;  Mathews  v.  How- 
ard Ins.  Cb.,  1  Kern.,  3.) 

VL  The  freight  and  charges  might  properly  have  been  reco- 
vered if  the  sum  insured  had  exceeded  the  actual  value  of  the 
property.  But  here  the  value  exceeded  the  amount  of  the  insur- 
ance. The  policy,  in  terms,  makes  actual  value  the  measure  of 
damages,  and  the  verdict  is  for  the  sum  insured,  which  is  leas 
than  the  value.    The  verdict  is  therefore  right 

T.  C.  T.  Buckley,  for  the  defendants. 
I.  The  complaint  should  be  dismissed. 

1.  No  proof  of  interest  was  given,  as  required  by  the  policy, 
the  only  papers  ever  presented  to  the  Company  being  the  proofs 
of  loss. 

2.  No  such  interest,  loss  or  damage  as  was  covered  by,  or  con- 
templated in  the  policy,  was  shown  to  have  keen  sustained  by 
the  plaintiff. 

The  contract  of  insurance  in  the  case  of  carriers  being  emi- 
nently a  contract  of  indemnity,  his  liability  should  affirmatively 
appear.  (Chase  v.  Wash.  Mut.  Ins.  Cb.,  12  Barb.  E.,  695 ;  14 
Barb.,  524.) 

3.  The  neglect  of  the  owners  and  persons  in  charge  of  the 
boat,  to  take  any  care  or  precaution  to  preserve  the  cargo  from 
further  injury,  and  their  refusal  to  permit  it  to  be  done,  was  a 
violation  of  the  duty  they  owed  to  the  insurers,  which  discharges 
the  defendants.  (Parsons'  Mer.  Law,  47(M72 ;  Schieffelin  v.  JV. 
Y.  Ins.  Co.,  9  J.  B.,  21 ;  Mathews  v.  Howard  Ins.  Co.,  1  Kern., 
15.) 

II.  The  judge  erred  in  holding  that  the  acts  of  the  defendants, 
in  taking  possession  of  and  disposing  of  the  property,  in  them- 
selves entitled  the  plaintiff  to  recover  the  full  amount  of  the 
policy 

1.  The  acts  in  themselves  are  not  sufficient  to  entitle  the  plain- 
tiff to  recover  a  total  loss.  (2  Phil,  on  Ins.,  p.  389,  No.  1692.) 
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2.  The  plaintiff  could  make  no  abandonment,  and  transfer  no 
title.  (Parsons'  Ins.  Law,  468 ;  2  Am.  on  Ins.,  1161 ;  1  PhiL 
on  Ins.,  §  424.) 

3.  All  the  plaintiff  can  claim  under  the  insurable  interest 
which,  admitting  him  to  be  a  carrier,  he  would  possess,  is  to  be 
indemnified  for  what  the  owners  of  the  property  could  recover 
against  him.  (2  Sand.  B.,  495.) 

III.  The  judge  erred  in  holding  that  the  position  of  the  boat 
in  the  tow,  selected  by  the  Captain  of  the  plaintiff,  was  of  no 
importance.  (Mathews  v.  The  How.  Ins.  Cb.,  1  Kern.,  15 ;  6  Ellis 
&  Bl.,  937,  952.) 

IV.  The  advanced  charges  and  freight  from  Buffalo  were  not 
as  matter  of  law  covered  by  the  policy,  and  form  no  part  of  the 
insurable  value  of  the  corn.  (2  Phil,  on  Ins.,  44.) 

By  the  Court— Woodruff,  J.  The  defendants  received 
the  papers  which  were  submitted  to  them  as  preliminary  proofs 
of  loss  and  of  interest,  retained  them  for  examination  three  or 
four  days,  and  then  declined  paying.  No  intimation  was  given 
that  there  was  any  defect  in  these  preliminary  proofs.  On  the 
contrary,  the  witness  says  the  President  admitted  the  papers  as 
proofs  of  loss,  but  declined  paying  without  consultation  with  their 
counsel.  It  is  well  settled  that  when  the  assured  in  good  faith 
submits  his  preliminary  proofs  with  a  view  to  set  the  time  a 
running  (the  sixty  days)  after  which  the  insurance  is  payable, 
and  they  are  received  by  the  insurers  and  examined,  he  is  enti- 
tled to  be  treated  with  reasonable  frankness,  and  if  the  insurers 
admit  their  sufficiency  as  preliminary  proofs,  they  cannot  af- 
terwards, when  the*  sixty  days  have  elapsed,  and  an  action  is 
brought  to  recover  the  loss,  raise  an  objection  to  those  proofs 
which  might,  had  any  defect  been  pointed  out  have  been  sup- 
plied or  obviated.  The  insurers  here,  we  think,  must  be  held  to 
have  waived  any  defect  in  the  proofs  even  if  they  were  defec- 
tive. 

We  think  moreover  that  they  were  quite  sufficient  If  the 
insured  had  any  insurable  interest  in  the  property,  it  appeared  by 
the  papers,  and  the  loss  was  also  established  prima  facie  by  the 
Captain's  protest  It  is  not  necessary  that  the  assured  should 
furnish  his  proofs  in  a  form  which  would  entitle  them  to  be  read 
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as  evidence  of  the  facts  therein  certified,  on  the  trial  of  the  action. 
(Lawrence  v.  The  Ocean  Ins.  Co.,  11  J.  K.,  242 ;  Iblcott  v.  Marine 
Ins.  Co.,  8  id.,  808;  4  Wend.,  88;  8  Sandf.,  26.) 

The  policy  and  the  entries  by  the  defendants'  agent  showed 
the  insurance  and  specified  the  property.  The  memoranda  of 
shipment  showed  the  quantity  and  the  fact  of  shipment 
These  papers  showed  that  the  plaintiff  was  a  common  carrier 
and  received  the  grain  for  transportation,  the  destination,  and  for 
whose  account  the  grain  was  shipped,  and  the  amount  of  the 
charges  and  freight.  The  protest  showed  the  fact  of  loss  or  dam- 
age, and  the  company  by  its  agents  having  previously  taken  the 
grain  from  the  barge,  and  it  having  been  sold  under  their  direc- 
tion, no  fact  was  wanting  to  them,  which  was  material,  to  show 
what  the  interest  was  which  was  the  subject  of  insurance,  or  the 
feet  of  loss.  The  proofs  were  the  original  documents,  and  such 
as  might  reasonably  be  deemed  satisfactory;  if  the  Company  wish- 
ed for  any  more  precise  or  formal  proofs  they  should  have  re- 
quired them.  And  this  is  especially  true  where,  as  in  this  case, 
the  policy  does  not  prescribe  any  form  or  mode^of  authentication 
of  these  proofs. 

The  inference  justly  deducible  from  the  acts  and  declarations 
of  the  Company  was,  not  that  they  refused  to  pay  because  the 
preliminary  proofs  were  defective,  but  because  they  doubted  the 
right  of  the  plaintiff  to  recover.  (See  Miller  v.  The  Eagle  Life 
and  Health  Ins.  Co.,  2  E.  D.  Smith,  286,  and  cases  there  cited; 
and  Peacock  v.  New  York  Mutual  Ins.  Co.,  1  Bosw.,  888.) 

If  therefore  the  plaintiff  had  any  insurable  interest,  and  had 
sustained  any  loss  or  damage  which  was  covered  by  the  policy, 
the  defendants  were  not  entitled  to  a  dismissal  of  the  complaint. 

A  common  carrier  may  insure  goods  entrusted  to  him  for 
transportation  for  his  own  protection.  He  has  a  special  property 
therein,  and  an  interest  which  is  the  proper  subject  of  insurance. 
( Van  Natia  v.  The  Mutual  Security  Ins.  Co.,  2  Sandf.  S.  C.  R,  490, 
and  cases  therein  cited ;  Chase  v.  Washington  Mutual  Ins.  Co.  of 
Cincinnati,  12  Barb.,  598.) 

Had  the  insurance  been  upon  his  interest  as  common  carrier 
only,  it  might  be  material  to  inquire  whether  the  cause  of  loss  in 
this  instance  was  such  that  he  was  liable  to  the  owners  for  the 
value  of  the  goods.  (8  Barn,  and  Ad.,  478.)    But  the  insu- 
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ranee  here  was  against  any  loss  or  damage  he  might  sustain  on 
cargoes  on  account  of  himself  or  others.  The  true  construction  of 
this  language,  in  connection  with  the  declaration  of  the  perils 
and  risks  assumed,  viz. :  of  the  seas,  canals,  &c.,  &c,  and  all  other 
perils,,  losses  and  misfortunes  that  shall  come  or  happen  to  the 
hurt,  detriment  or  damage  of  the  goods,  &c.,  laden  on  board,  is, 
we  think  that  the  insurance  was  9s  well  on  his  own  account  as 
on  account  of  the  owners,  and  although  the  loss  might  happen 
from  a  cause  for  which  he  would  not  be  responsible  to  the  own- 
ers, still  if  it  was  caused  by  a  peril  insured  against,  the  Company 
are  liable.  The  language  is  peculiar ;  it  cannot  be  satisfied  with- 
out applying  it  to  losses  sustained  on  cargoes  held  on  account  of 
other  parties.  And  in  this  respect  it  is  strikingly  like  an  insur- 
ance by  a  factor  on  goods  belonging  to  himself  or  held  in  trust  or 
for  account  of  others.  And  where  the  policy  plainly  imports  an 
insurance  upon  the  goods  themselves,  and  not  merely  upon  a 
special  interest  therein,  the  assured  may  recover  their  full  value. 
(De  Forest  v.  The  Fulton  Fire  Ins.  Co.,  1  Hall  Sup.  Crt  R,  84.) 

This  construction  is  fortified  by  the  fact  that  the  defendants 
were  aware,  when  the  insurance  was  made,  that  the  plaintiff  was 
a  common  carrier.  They  insured  goods  which  he  should  trans- 
port as  such,  and  they,  by  the  very  words  of  the  policy,  took 
upon  themselves  perils  and  risks  of  loss  by  causes  for  which  he 
would  not  be  responsible  to  the  owners  of  the  goods,  and 
excluded  nearly  all  losses  arising  from  causes  for  which  he  would 
be  responsible. 

A  policy  should  be  construed  rationally,  and  we  cannot  assume 
that  the  defendants  received,  or  the  plaintiff  paid,  a  premium  for 
insuring  against  perils,  with  full  knowledge  that  if  a  loss  was 
caused  thereby,  the  insurers  would  not  be  liable;  and  yet  this 
would  be  the  effect  of  the  transaction,  if  the  defendants  were 
not  to  pay  for  any  loss  unless  it  arose  from  a  cause  for  which  the 
plaintiff  was  liable  to  the  owners. 

We  think  the  policy  was  a  contract  with  the  plaintiff,  in  view 
of  his  special  interest  in  the  property  as  carrier,  but  also  upon 
the  goods  themselves,  covering  their  value  to  the  amount  insured, 
for  the  benefit  of  the  plaintiff  and  of  those  for  whose  account  he 
held  the  goods.  That  they  are  therefore  liable  for  the  value  of 
the  property.    Whether  the  plaintiff  is,  in  this  aspect  of  the  case, 
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to  be  regarded  as  a  trustee  of  an  express  trust  in  so  far  as  his 
recovery  will  enure  to  the  benefit  of  the  owners  of  the  goodp,  or 
whether  the  owners  should  be  parties  to  the  suit,  it  is  not  neces- 
sary to  inquire,  since  no  such  question  has  been  raised,  and  the 
objection  that  there  is  a  defect  of  parties,  is  waived,  if  not  made 
by  answer  or  demurrer.  (See  2  Sandf.,  vbi  supra,  and  Qrinnell  v. 
Schmidt,  id.,  706 ;  SlUweU  v.  Staples,  6  Duer,  63 ;  Bagart  v.  0 Re- 
gan, 1  E.  D.  Smith,  590.) 

The  plaintiff  received  notice  of  the  accident  at  Buffalo,  by 
telegraph,  on  Sunday  or  Monday  after  it  occurred,  and  as  early 
as  Monday  the  defendants'  agent  was  notified,  and  through  him 
the  defendants  were  informed  thereof  on  Tuesday.  The  acci- 
dent happened  in  the  night  of  Saturday.  Considering  the  fact 
that  the  plaintiff  lived  at  Buffalo,  and  that  the  accident  occurred 
near  Albany,  it  is  impossible  to  say  that  even  extraordinary  dili- 
gence was  not  used  to  comply  with  the  requirement  to  give 
immediate  notice. 

There  is  nothing  in  the  claim  that  this  was  not  done.  This 
ground  for  dismissing  the  complaint  was  properly  overruled. 

The  further  ground  of  the  defendants'  motion,  viz.,  that  the 
defendants  were  discharged  from  their  obligation  by  the  omission 
of  the  plaintiff's  agents  to  make  exertions  and  take  precautions, 
Ac.,  to  preserve  the  cargo  from  further  loss  or  injury  during  the 
three  days,  Sunday,  Monday  and  Tuesday,  which  elapsed  before 
the  agents  of  the  defendants  arrived,  was  no  reason  for  granting 
a  dismissal  of  the  complaint  Whether  these  facts  might  operate 
to  limit  the  recovery,  will  be  considered  in  connection  with  the 
charge  and  the  defendants'  exceptions.  But  such  neglect  did  not 
deprive  the  plaintiff  of  a  right  to  recover  for  damages  already 
sustained.  There  was  no  such  condition  in  the  policy,  nor  is 
there  any  rule  of  law  by  which,  in  the  absence  of  some  provi- 
sion of  that  import  in  the  policy,  a  forfeiture  of  all.  right  to 
recover  anything  results  from  negligence  in  the  care  of  the  pro- 
perty after  it  is  injured  by  a  peril  insured  against 

There  was  no  error  in  rejecting  evidence  offered  to  prove  that 
the  plaintiff  had  assigned  his  claim  before  suit  brought,  and  was 
not  the  real  party  in  interest  The  pleadings  did  not  raise  any 
such  question.    If  the  suit  was  not  brought  in  the  name  of  the 
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Teal  party  in  interest,  the  objection  was  waived  by  its  not  being 
set  up  as  a  defense. 

Neither  did  the  order  drawn  on  the  defendants,  requesting 
them  to  pay  N.  H.  Wolfe  &  Co.  for  the  corn,  retaining  for  the  plain- 
tiff  the  freight  and  charges,  furnish  any  reason  for  dismissing  the 
complaint  It  did  not  necessarily  operate  as  a  partial  assignment 
of  the  claim,  and  if  not  paid,  it  wrought  no  change  in  the  rights 
of  the  parties. 

To  the  proper  consideration  of  many,  if  not  all  of  the  remain- 
ing exceptions,  it  is  necessary  first  to  notice  the  obvious  ground 
upon  which  the  rulings  excepted  to  proceeded.  And  it  seems 
just,  also,  to  say  that  these  rulings  were  evidently  made,  not  as 
an  expression  of  the  deliberate  opinions  of  the  eminent  jurist, 
(now  deceased,)  before  whom  the  trial  was  had,  but  were  in  a 
measure  pro  forma,  with  a  view  to  the  submission  of  the  contro- 
verted questions  of  fact  to  the  jury,  and  to  leave  to  the  General 
Term  the  determination  of  the  questions  of  law  arising  upon  the 
facts,  which  he  deemed  undisputed,  and  in  relation  to  which  the 
exceptions  were  taken. 

The  ground  of  many  of  these  rulings  seems  to  have  been  that 
the  acts  of  the  plaintiff's  agents  amounted  to*an  abandonment, 
(as  understood  in  the  law  of  insurance,)  to  the  underwriters,  and 
that  the  acts  of  the  defendants,  by  their  agents,  amount  to  an 
■acceptance  of  that  abandonment;  so  that  the  grain  insured 
became  the  property  of  the  defendants,  and  they  became  liable 
to  pay,  (to  the  extent  of  the  sum  insured,)  the  value  thereof. 

Under  this  view  of  the  subject,  it  was  deemed  wholly  imma- 
terial what  portion  of  the  corn  was  sound  when  taken  from  the 
barge,  and  what  portion  was  damaged ;  and  evidence  on  that 
subject  was  excluded.  In  the  same  view,  it  was  wholly  imma- 
terial what  price  the  corn  produced  at  the  sale ;  for  if  it  had  be- 
come the  defendants'  property,  their  disposal  thereof  at  whatever 
price,  could  not  impair  the  plaintiff's  right  to  recover  its  value, 
to  the  extent  of  the  sum  insured. 

So,  also,  assuming  that  the  defendants  had  accepted  an  aban- 
donment,* this  may  have  been  deemed  a  sufficient  reason  for 
holding  the  defendants  concluded,  and  hence  to  have  waived  any 
objection  to  the  manner  in  which  the  captain  of  the  Hudson  had 
been  guilty  of  negligence  in  selecting  his  position  in  the  tow,  and 
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any  defense  arising  out  of  any  alleged  neglect  of  the  plaiu tiff's 
agents  in  taking  care  of  the  property,  and  their  refusal  to  permit 
the  corn  to  be  landed  when  that  was  proposed. 

We  think  there  is  nothing  to  warrant  the  idea  of  abandonment, 
and  an  acceptance  thereof  disclosed  by  the  proofs. 

Indeed  il  is  not  clear  that  the  plaintiff  had  any  such  interest 
in  the  property,  or  any  such  authority  over  it,  that  he  could 
abandon  it  to  the  insurers.  ( Van  Natia  v.  The  Mutual  Security 
Ins.  Ob.,  2  Sandf,  495.)  Had  the  actual  owners  of  the  property 
claimed  the  entire  proceeds  of  the  sale,  we  do  not  perceive  that 
the  defendants  could  have  .resisted  that  claim  by  asserting  title 
acquired  through  the  plaintiff. 

But  the  proofs  show  no  abandonment  or  attempt  to  abandon, 
if  the  plaintiff's  authority  were  conceded.  Although  no  particu- 
lar form  is  necessary,  an  abandonment  must  be  unequivocal  and 
explicit  Here  there  is  no  pretence  that  any  actual  notice  of  an 
intention  to  abandon  was  given,  nor  that  the  plaintiff  did  or  said 
anything  affirmatively,  indicating  an  intention  to  abandon.  It  is 
not,  therefore,  the  case  of  an  attempt  to  abandon,  or  of  an  aban- 
donment, defective  in  respect  of  the  sufficiency  of  the  notice  actu- 
ally given,  where  the  abandonment  has  been  acted  upon  by  the 
insurer,  so  as  to  waive  defects  in  the  notice  and  constructively  to 
accept  the  abandonment  The  most  that  can  be  claimed  by  the 
plaintiff  is  that  his  agents  did  nothing  towards  the  care  or  pre- 
servation of  the  property,  while  the  agents  of  the  defendants,  on 
learning  its  condition,  took  measures  to  save  it,  and  to  dispose  of 
it,  as  by  one  of  the  provisions  of  the  policy  was  stipulated. 

But  there  was  distinct  testimony  that  what  was  done  by  the 
defendants  was  not  done  under  any  idea  of  making  the  property 
their  own,  or  of  incurring  any  responsibility  founded  on  any  such 
idea,  and  that  this  was  known  to  the  plaintiff's  agents,  and 
assented  to  by  them. 

Babcock,  one  of  the  witnesses,  and  agent  of  the  defendants, 
testifies  that  he  saw  James  Savage,  the  agent  of  the  plaintiff, 
"  who  transacted  his  business  at  Albany,"  before  the  agents  of  the 
defendants  intermeddled  with  the  grain,  and  that  J.  Savage  "told 
us  what  was  best  to  do,  which  we  carried  out  to  the  best  of  our 
knowledge  for  the  benefit  of  all  concerned,"  and  got  scows  and 
boats  and  took  out  the  corn.    "  We  did  nothing  without  advia- 
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ing  with  him."  "  It  was  mutually  agreed  we  were  to  take  charge 
of  the  corn  for  the  benefit  of  whom  it  may  concern ;  Savage 
assented  *  *  and  was  present  at  the  adjourned  sale  of  the 
com." 

This  testimony  is  corroborated  by  Vanderhook,  the  defend- 
ants' surveyor. 

James  Savage,  though  examined  as  a  witness,  does  not  contra- 
dict this.  If  there  are  any  circumstances  at  all  in  conflict  with 
this  testimony,  (which,  however,  we  do  not  discover,)  still  it  must 
be  taken  as  true,  or  the  question  should  have  been  left  to  the 
jury,  if  the  plaintiff  insisted  that  the  acts  of  the  parties  amount- 
ed to  an  abandonment  and  an  acceptance  thereof. 

Again  the  policy  in  terms  provided  for  the  ascertainment  of 
the  loss  by  an  examination  which  could  only  be  had  by  landing 
the  corn,  and  for  the  sale  of  the  damaged  portion,  to  ascertain 
for  how  much  the  Company  was  liable. 

Moreover,  the  plaintiff  had  been  apprised  of  the  accident.  If 
the  authority  of  James  Savage  to  a6t  for  him  were  doubtful,  we 
have  still  no  hesitation  in  saying  that  when  the  plaintiff  took  no 
measures  to  save  the  property,  and  his  agents  neglected  to  give 
it  any  attention,  the  defendants  were  not  bound  to  suffer  it  to 
remain,  and  go  to  decay  at  the  peril  of  being  charged  with  the 
same  consequences  that  would  result  from  having  accepted  an 
abandonment,  viz. :  with  having  made  the  property  their  own  and 
become  liable,  as  for  a  total  loss. 

And  finally,  no  abandonment,  nor  anything  tantamount  thereto, 
is  alleged  in  the  complaint ;  a  loss  actually  total  is  the  sole  ground 
of  claim  there  asserted. 

The  idea  of  such  an  abandonment  must  therefore  be  excluded 
from  our  consideration  in  disposing  of  the  defendants'  exceptions. 
And  thereupon  k  becomes,  we  think,  clear  that  the  inquiries! 
what  portion  of  the  corn  was  damaged  and  what  portion  was 
not,  and  how  much  the  damaged  portion  was  damaged,  became 
material  and  proper;  and  the  sale  at  auction  being  the  agreed 
mode  of  ascertaining  the  amount  of  the  loss  on  such  damaged 
portion,  the  price  which  it  produced  was  also  competent  proof  of 
the  extent  of  the  loss. 

As  insurers,  the  defendants  were  "liable  for  the  loss  on  the 
damaged  portion  only."    These  are  the  very  terms  of  the  policy. 
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No  proof  was  given  respecting  the  disposition  made  of  the 
proceeds  of  the  sale.  Perhaps  we  ought  to  assume,  under  all  the 
circumstances,  that  the  whole  proceeds  are  in  the  defendants' 
hands.  If  so,  then  under  the  arrangement  they  hold  them  for 
the  benefit  of  whom  it  may  concern.  They  are  not  prosecuted 
in  this  action  to  recover  those  proceeds  as  such,  and  so  far  as 
those  proceeds  arose  from  the  sound  corn,  at  least,  there  are  no 
allegations  in  the  complaint  suited  to  a  recovery  for  them ;  for 
them  they  are  not  liable  as  insurers,  and  the  measure  of  their 
liability  depends  not  at  all  upon  the  policy  or  4the  sum  insured, 
but  upon  the  amount  of  actual  proceeds  received  by  them  on  the 
sale. 

So,  also,  laying  the  question  of  abandonment  and  its  accep- 
tance out  of  view,  the  question  whether  the  captain  of  the  boat 
was  guilty  of  negligence,  or,  in  the  terms  of  the  policy,  "  want 
of  ordinary  care  and  skill "  in  insisting  upon  having  the  boat 
towed  in  the  position  it  was,  assumes  importance. 

The  policy  expressly  excludes  liability  for  "  perils,  losses  and 
misfortunes  arising  from  or  caused  by  want  of  ordinary  care  and 
skill  in  lading  or  navigating  said  boat" 

It  is  undoubtedly  true,  that  in  general  where  a  loss  arises  from 
a  peril  insured  against,  the  title  of  the  assured  to  recover  cannot 
be  defeated  by  proof  of  mistake  or  error  in  judgment,  or  even 
negligence  by  the  master  or  mariners  employed  in  navigating  the 
vessel,  which  brought  the  vessel  within  the  peril ;  not  because 
negligence  and  want  of  skill  are  perils  insured  against,  but 
because,  in  general,  the  law  looks  to  the  immediate  cause  of  loss, 
the  peril  which  is  insured  against,  and  not  to  the  secondary  or 
remote  cause,  the  negligence.  (McUkews  v.  The  Howard  Ins.  Co., 
1  Kern.,  3.) 

But  parties  may  specially  agree  upon  a  different  rule,  and  this, 
we  think,  they  did  in  this  case.  The  defendants  excepted  a  loss 
arising  from  want  of  ordinary  care  and  skill  in  lading  or  navi- 
gating said  boat.  Now  suppose  the  boat  had  been  laden  so 
heavily  as  to  make  the  attempt  to  tow  her  on  the  Hudson  river 
an  act  of  manifest  inprudence,  evincing  an  entire  want  of  skill 
ot  ordinary  prudence,  we  should  not  hesitate  to  say  that  the 
defendants  had  protected  themselves  against  the  consequences  of 
a  loss  which,  but  for  such  improper  lading,  would  not  have 
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occuned,  although  the  immediate  cause  was  her  encountering  a 
storm,  in  which,  in  that  condition,  she  could  not  be  kept  afloat. 

We  are  not  able  to  say,  upon  the  evidence,  that  the  case  is  so 
clear  upon  the  question  whether  the  captain  was  guilty  of  a  want 
of  ordinary  care  and  skill,  that  the  jury  should  have  been 
directed  to  find  for  the  defendants  on  that  ground,  or  that  we 
should  direct  a  dismissal  of  the  complaint,  pursuant  to  the  leave 
reserved  at  the  trial.  There  is  some  evidence  tending  to  show 
that  the  conduct  of  the  captain  in  this  respect  was  not  of  the  cha- 
racter claimed,  and  that  such  a  condition  of  the  tow  was  not 
unusual.  We  think  that  question  should  have  been  submitted 
to  the  jury. 

So,  also,  we  think  that  the  negligence  of  the  plaintiff  and  his 
agents  in  taking  no  care  of  the  property  and  in  refusing  to  per- 
mit it  to  be  taken  from  the  boat  when  partially  submerged,  was 
material  in  determining  the  extent  of  the  defendants'  liability, 
and  that  the  charge  was  in  this  respect  erroneous. 

Indeed,  the  charge  is  now  sought  to  be  sustained  only  on  the 
ground  of  an  abandonment,  which  has  already  been  considered. 

The  assured  is  always  bound,  when  the  circumstances  only 
warrant  a  claim  for  a  partial  loss,  to  use  ordinary  care  in  pre- 
serving  the  property  insured,  after  the  danger  is  past.  He  is 
not  at  liberty,  by  sheer  neglect,  to  suffer  the  goods  to  decay,  and 
so  needlessly  aggravate  the  loss.  To  sanction  this  would  be  to 
permit  the  assured  and  his  agents  to  convert  a  partial  into  a  total 
loss  by  their  own  voluntary  neglect  On  the  contrarv,  where 
the  insurance  is  on  a  vessel,  if  repairs  can  be  made,  it  is  the  duty 
of  the  master  to  repair.  If  the  insurance  is  on  freight  or  goods, 
if  the  vessel  be  lost  and  the  goods  are  saved,  it  is  the  duty  of  the 
master  to  forward  them  by  another  vessel,  if  one  can  be  pro- 
cured, and  on  a  principle  of  even  more  obvious  obligation,  he  is 
bound  to  use  ordinary  care  in  preserving  the  goods  from  need- 
less deterioration.  These  principles  are,  we  think,  too  well 
settled  to  require  extended  discussion. 

If,  then,  as  one  witness  testifies,  the  means  of  removing  the 
corn  were  at  command,  and  were  even  tendered,  and  two-thirds 
of  the  corn  might  have  been  removed  on  Sunday  and  Monday, 
dry  and  uninjured,  it  was  gross  neglect  to  decline  offers  of  assist- 
ance, and  keep  the  corn  on  board  until,  by  the  swelling  of  the 
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portion  that  was  wet,  the  seams  of  the  vessel  were  opened  and 
further  damage  was  thereby  caused. 

There  may  be  difficulty  in  determining  how  much  of  the 
damage  to  the  com  resulted  from  this  negligence,  but  if  the 
plaintiff  is  in  fault,  the  defendants  should  not  be  made  to  suffer 
thereby.  The  principle  is  not  altered  in  his  favor  by  a  difficulty 
in  proving  the  facts,  when  that  very  difficulty  arises  from  the 
plaintiff's  fault 

The  judge  directed  the  jury  to  include  in  their  verdict,  if  they 
found  for  the  plaintiff,  the  amount  of  the  charges  paid  on  the 
corn  by  the  plaintiff,  and  his  freight  If  the  company  were  in 
truth  liable  for  a  total  loss,  and  the  value  of  the  corn  was  (as  it 
was  admitted  to  be),  of  a  greater  sum  than  the  amount  insured, 
this  instruction  could  not  affect  the  result,  and  was  therefere 
wholly  immaterial;  for  whether  the  freight  and  charges  were 
included  or  not,  the  plaintiff  was  entitled  to  recover  the  sum 
insured,  less  the  defendants'  counterclaim,  and  no  more. 

But  if  the  plaintiff  was  entitled*  only  to  recover  for  a  partial 
loss,  then  it  is  material  to  consider  the  propriety  of  this  instruc- 
tion. And  here,  we  think,  the  terms  of  the  policy  are  conclusive. 
The  insurance  was  on  goods,  and  not  on  freight  The  policy 
declared  that  the  loss  should  be  ascertained  "  by  separating  the 
sound  from  the  damaged  portion — the  company  being  liable  for 
the  loss  on  the  damaged  portion  only — to  be  ascertained  by 
appraisement  or  a  sale  at  auction,  the  loss  to  be  estimated  accord- 
ing to  the  true  and  actual  value  of  the  said  property  hereby 
insured,  at  the  time  the  same  shall  happen."  Here  the  elements 
of  computation  are  given,  and  they  clearly  exclude  the  idea  of  in- 
creasing the  amount  by  adding  charges  or  freight,  ipsis  nominibus. 

On  the  contrary,  by  adopting  the  actual  value  at  the  time  as 
the  standard,  they  do  practically  and  presumptively  include 
freight  and  charges  in  that  actual  value;  because  the  value  is  pre- 
sumptively enhanced  to  the  full  extent  that  charges  have  been 
incurred  and  freight  earned ;  and  as  to  freight  not  earned,  we 
think  that  it  was  not  covered  by  this  policy. 

For  these  reasons  the  verdict  must  be  set  aside  and  a  new  trial 
ordered,  the  costs  of  the  trial  and  of  the  hearing  at  the  General 
Term,  to  be  costs  in  the  cause,  and  abide  the  event  of  the  suit. 

Ordered  accordingly. 
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James  W.  Elwell,  Receiver  of  The  Reliance  Mutual  Insurance 
Co.,  Plaintiff,  v.  Eben  B.  Crocker  and  George  Warren, 
Defendants. 

1.  The  maker  of  a  premium  note  given  to  a  Mutual  Insurance  Company  for 
the  nominal  premium  upon  an  open  policy  executed  to  coyer  such  risks  as 
may  be  afterwards  indorsed  thereon,  is  liable  to  the  Company  on  such  note 
only  to  the  amount  of  the  actual  premiums  upon  risks  assumed  by  the  Com- 
pany, and  indorsed  on  the  policy. 

2.  The  receiver  appointed  upon  the  insolvency  of  the  Company  can  recover 
no  greater  amount 

3.  Where  a  Mutual  Insurance  Company  is  organized  under  the  statute  of  1849, 
providing  for  the  incorporation  of  voluntary  associations  by  filing  a  certifi- 
cate with  the  Secretary  of  State,  and  a  copy  of  the  charter  agreed  upon, 
notes  given  by  subscribers  in  pursuance  of  agreements  to  insure  for  the 
premiums  in  advance,  which  notes  by  the  fifth  section  of  the  act,  are  to  be 
considered  a  pan  of  the  capital  stock,  are  valid  and  collectible  in  the  hands 
of  the  Company,  or  in  the  hands  of  the  receiver  if  the  Company  become 
insolvent,  whether  risks  have  been  actually  taken  and  premiums  earned  to 
the  amount  of  such  notes  or  not 

4.  Such  notes  last  named  are  subscription  notes,  and  are  held  for  the  security 
of  dealers,  and  may  be  negotiated  or  collected  for  the  payment  of  losses  and 
debts,  and  are  valid  obligations  to  the  full  amount  thereof,  whether  any 
premiums  have  been  actually  earned  or  not 

5.  But  when  the  Company  has  been  duly  organized  under  the  act,  and  has 
received  from  subscribers  the  requisite  amount  of  capital,  either  in  cash  or 
in  notes  given  in  advance  for  premiums  under  agreements  to  insure  as  pro- 
vided in  the  said  fifth  section,  the  Company  may  conduct  its  business  with 
ordinary  dealers,  subject  to  the  same  principles  as  though  incorporated 
specially  either  on  the  mutual  plan  or  with  a  capital  stock  paid  in  cash, 
and  the  makers  of  premium  notes  give  in  advance  upon  open  policies  are 
only  liable  thereon  to  the  amount  actually  earned. 

6.  A  stipulation  in  the  charter  of  a  mutual  company  voluntarily  associated 
and  incorporated  under  the  act  that  "notes  received  in  advance  of  premi- 
ums on  open  policies  shall  in  no  case  be  deemed  liable  for  any  losses  that 
may  accrue  beyond  the  actual  earnings  on  such  policies,"  is  not  inconsist- 
ent with  the  statute,  but  is  binding  on  the  Company  and  on  its  receiver  if 
the  Company  is  insolvent 

7.  The  distinction  between  "subscription  notes"  and  "premium  notes,"  and 
the  rights  and  liabilities  of  the  makers  thereof  respectively,  and  of  the  Com- 
pany, and  its  receiver  considered. 

(Before  Slosson,  Woodruff  and  Pikrrepont,  J.  J.) 
Heard,  Oct  8th;  decided,  Dec  11th,  185a 
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This  action  is  brought  upon  a  promissory  note  for  $2,506.85, 
made  by  the  defendants,  payable  to  the  Reliance  Mutual  Insu- 
rance Company  or  order,,  seven  months  afterdate,  and  dated 
August  22d,  1854. 

Before  the  maturity  of  the  note  the  payees  became  insolvent, 
and  on  the  28th  day  of  March,  1855,  the  plaintiff  was  appointed 
receiver  of  the  goods,  property,  &o,  of  the  Company,  in  and 
by  proceedings  had  in  the  Supreme  Court,  and  an  order  made 
therein.  And  among  the  assets  which  eame  to  his  hands  by 
virtue  of  that  appointment,  was  the  note  on  which  the  action  is 
brought 

The  only  defense  set  up  in  the  answer  in  relation  to  which  any 
proof  was  given,  is  that  the  note  was  given  in  advance  for  premi- 
ums on  an  open  policy  of  marine  insurance  effected  by  the  de- 
fendants with  the  Reliance  Mutual  Insurance  Company.  That 
no  part  of  the  premiums  for  which  the  note  was  given  was  ever 
earned,  and  no  risks  were  ever  taken  by  the  Company  after  the 
giving  of  the  note.  And  that  the  Company  became  publicly 
insolvent  soon  after  the  note  was  given,  and  before  assuming  or 
taking  any  risks  under  the  said  policy. 

The  action  was  brought  to  trial  before  Mr.  Justice  Bosworth 
and  a  jury,  on  the  23d  of  December,  1867. 

The  defendants  proved  that  the  Reliance  Mutual  Insurance 
Company  commenced  business  about  the  15th  of  Xugust,  1853. 
That  on  the  20th  of  January,  1854,  the  defendants  effected  an 
insurance  with  the  Company  by  an  open  policy  for  an  aggregate 
sum  of  $146,910,  to  cover  risks  which  might  thereafter  be  in- 
dorsed on  the  policy,  the  premiums  on  risks  to  be  fixed  at  the 
time  of  indorsement  That  the  defendants  at  that  time  gave  the 
Company  a  note  in  advance  for  the  premiums  to  be  earned  there- 
on, to  the  amount  of  $2,939.46,  payable  seven  months  after  date. 
That  at  the  maturity  of  that  note,  the  premiums  upon  risks 
which  to  that  time  had  been  indorsed  upon  the  policy,  amounted 
to  only  $433.11,  which  was  paid  by  the  defendants,  and  the  policy 
was  thereupon  renewed,  and  the  note  now  in  suit  was  given  by 
the  defendants  as  an  advance  to  cover  further  premiums  on  risks 
which  might  thereafter  be  indorsed  on  the  policy,  but  that  in 
fact  no  risk  was  indorsed  on  the  policy ;  no  insurance  was  effect- 
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ed  by  the  defendants  with  the  Company,  and  no  premium  was 
ever  earned  under  that  policy  after  the  note  was  given. 

The  Vice-President  of  the  Comuany  testified  that  "the  Com- 
pany had  a  capital  of  subscription  notes  amounting  to  about 
$100,000,  which  were  raised  by  a  subscription  contract  contain- 
ing the  terms  on  which  they  were  given,  and  which  were  drawn 
in  a  different  form  from  the  premium  notes.  That  the  subscrip- 
tion notes  were  entitled  to  a  bonus  of  five  per  cent  per  annum 
from  the  Company,  but  the  premium  notes  had  no  bonus." 

That  the  Company  "  had  a  large  amount  of  notes  similar  to 
this  one  in  suit,  given  in  advance  for  premiums  on  open  policies. 
Probably  the  amount  first  and  last  was  $300,000  and  over." 

It  further  appeared  that  the  Reliance  Mutual  Insurance  Com- 
pany was  professedly  organized  under  the  act  of  April  10th, 
1849,  entitled  "  An  Act  to  provide  for  the  incorporation  of  insu- 
rance companies."  (Sess.  Laws  of  1849,  p.  441,  chap.  808.) 

The  declaration  and  charter  agreed  upon  by  the  associates 
under  which  such  organization  -was  effected,  declare  that*  the 
business  of  the  Company  should  be 

1.  To  make  insurance  on  vessels,  &c.,  (otherwise  described  as 
taking  marine  risks.) 

2.  To  make  insurance  on  buildings,  &c.,  (otherwise  described 
as  taking  fire  risks.) 

It  provided  for  a  cash  capital  of  $250,000,  and  that  the  sub- 
scribers to  this  capital  should  be  entitled  to  all  the  earnings  from 
fire  risks  and  the  interest  on  investments  of  such  capital  and  all 
earnings  in  the  fire  department  That  all  losses  in  the  fire  de- 
partment should  be  borne  by  and  liquidated  from  receipts  of  fire 
premiums  and  earnings  of  capital  stock;  and  all  marine  losses  and 
losses  on  inland  navigation  risks  and  expenses  should  be  paid 
from  earnings  of  the  marine  department;  but  should  losses  accrue 
beyond  the  actual  earnings  of  the  marine  department,  then  the 
capital  stock  of  the  Company  should  be  liable  to  make  good 
such  deficiency. 

And  that  the  profits  arising  from  the  business  of  marine  insu- 
rance should  be  divided  among  the  marine  policy  holders  (in  the 
form  of  a  per  centum  upon  the  premiums  •>  received  and  earned); 
in  the  first  instance  by  issuing  scrip  certificates  to  them  bearing 
interest  at  six  per  cent  per  annum,  and  ultimately,  when  the 
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accumulated  earnings  in  the  marine  department  should  amount 
to  $500,000,  then  such  certificates  might  be  redeemed  by  the 
Company  in  money.  All  interesti  upon  the  accumulated  earn- 
ings in  the  marine  department  to  enure  to  the  benefit  of  that 
department  only. 

By  the  ninth  section  it  is  provided  as  follows:  "This  Com- 
pany shall  have  power  to  receive  notes  for  premiums  in  advance 
of  such  persons  as  may  intend  to  receive  its  policies,  as  well  as 
the  usual  premium  notes  for  specific  risks,  and  may  negotiate 
such  notes  for  the  purpose  of  paying  claims  or  otherwise  in  the 
regular  transaction  of  its  business ;  but  notes  received  in  advance 
of  premiums  on  open  policies  shaU  in  no  case  be  deemed  liable  for 
any  losses  that  may  accrue  beyond  the  actual  earnings  on  such 
policies." 

The  other  provisions  of  the  declaration  and  charter  do  not 
seem  to  be  material  to  the  questions  to  be  considered. 

Upon  these  proofs  the  parties  rested  the  case,  and  "the  jury 
under  the  direction  of  the  Court,  found  a  verdict  for  the  plaintiff 
for"  (the  amount  of  the  note  in  the  suit,  with  interest,)  "$2,988.74, 
subject  to  the  opinion  of  the  Court  at  General  Term ;  a  case  to 
be  made  with  liberty  to  the  Court  to  order  judgment  for  the  de- 
fendants ;  the  counsel  for  the  parties  agreeing,  at  the  time,  in 
open  court,  that  judgment  might  be  given  by  the  Court,  at  Gen- 
eral Term,  for  the  defendants,  if  so  ordered,  and  in  that  event, 
the  case  to  be  so  drawn  as  to  state  that  the  jury  at  the  trial  were 
directed  to  and  did  find  for  the  defendants,  and  on  exception  to 
such  direction  by  plaintiff's  counsel." 

William  H.  Leonard,  for  the  defendants. 

I.  The  charter  of  the  Company  is  a  part  of  the  contract 
with  the  defendants.  The  note  in  suit  was  given  on  the  terms 
and  conditions  offered  by  that  charter.  The  ninth  section  of 
that  charter  provides  that  "  notes  received  in  advance  of  pre- 
miums on  open  policies,  shall  in  no  case  be  deemed  liable  for 
any  losses  that  may  accrue  beyond  the  actual  earnings  on  such 
policies." 

The  Company  and  its  dealers,  creditors  as  well  as  debtors,  are 
bound  in  their  rights  and  liabilities  by  the  provisions  of  this 
public  act  of  organization. 

Bosw.— Vol.  IV.  4 
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II.  The  note  in  suit  was  given  on  an  open  policy,  upon  which 
no  premiums  were  ever  earned.  A  recovery  would  be  a  viola- 
tion of  the  conditions  on  which  the  note  was  given,  and  a  fraud 
on  the  defendants. 

HL  The  judge  should  have  directed  the  jury  to  find  a  verdict 
for  the  defendants,  and  judgment  ought  now  to  be  entered 
accordingly,  with  the  costs  of  the  defense. 

M  C.  Benedict,  for  the  plaintiff. 

In  mutual  insurance  companies,  notes  given  in  advance  of  pre- 
miums are  to  be  considered  as  part  of  the  capital  stock,  and 
whether  the  premiums  be  earned  or  not,  those  notes  are  security 
to  all  persons  for  the  obligations  of  the  Company,  and  must  be 
paid  to  the  receiver  to  be  applied  and  distributed  by  him  according 
to  law.  (Deraismes  v.  The  Merchants'  Ins.  Co.,  1  Comst.,  371 ; 
White  v.  Haight,  16  N.  Y.  R,  310.) 

By  the  Court — Woodruff,  J.  It  is  proved  in  this  case, 
without  contradiction,  that  the  note  upon  which  the  action  is 
brought,  was  given  in  advance  for  premiums  of  insurance  upon 
an  open  policy,  intended  to  cover  such  insurance  as  might,  after 
the  note  was  given,  be  effected  by  the  defendants  with  The  Reli- 
ance Mutual  Insurance  Company,  and  be  evidenced  by  indorse- 
ments upon  such  policy. 

And  the  arrangement  between  the  defendants  and  the  Com- 
pany plainly  contemplated  the  payment  by  the  defendants,  at  the 
maturity  of  the  note,  of  such  sum  only  as  had  then  bgen  earned 
for  premiums  upon  the  risks,  which  had,  up  to  that  time,  been 
assumed  by  the  Company  and  indorsed  on  such  policy. 

Considering  the  rights  of  the  Company  and  of  the  defendants, 
without  reference  to  the  provisions  of  the  public  statute,  under  . 
which  the  Company  was  organized,  it  is  clear  that  the  Company 
could  collect  from  the  defendants  no  greater  sum  than  the  amount 
of  premiums  earned  by  the  Company. 

On  this  subject,  what  is  called  the  charter  of  the  Company — 
its  constitution,  as  agreed  upon  by  its  founders — is  explicit  in 
providing,  that  although  the  Company  might  negotiate  notes 
received  for  premiums  in  advance,  from  persons  who  might 
intend  to  receive  its  policies,  for  the  purpose  of  paying  claims  or 
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otherwise  in  the  regular  transaction  of  its  business,  yet  that 
"notes  received  in  advance  of  premiums  on  open  policies,  should 
in  no  case  be  deemed  liable  for  any  losses  that  may  accrue 
beyond  the  actual  earnings  on  such  policies." 

This  provision  describes  the  note  given  by  the  defendants,  and 
now  in  suit.  And  although  by  its  terms  the  defendants  took  the 
hazard  of  being  compelled  to  pay  their  note  in  full,  had  it  been 
negotiated  to  a  third  person  by  the  Company  in  payment  oft 
claims,  in  due  course  of  business,  and  of  seeking  reimbursement 
from  the  Company,  in  so  far  as  the  amount  had  not  been  earned; 
yet  the  Company  itself  could  not  require  the  payment  of  more 
than  had  been  so  earned  upon  risks  indorsed  on  the  policy  for 
which  it  was  given. 

Under  the  terms  of  the  charter,  the  notes  and  the  policy  were 
not  independent  contracts,  so  that  the  Company  could  collect 
the  notes,  whether  the  premiums  already  earned  were  greater  or 
less,  and  treat  the  open  policy  as  itself  the  consideration  of  the  note. 
As  between  themselves,  the  note  and  the  policy  are  to  be  deem- 
ed in  subordination  to  the  provisions  of  the  charter,  and  the  note 
payable,  to  the  Company,  only  to  the  extent  of  premiums 
earned. 

Indeed,  if  it  were  not  in  terms  so  provided  in  the  charter,  we 
think  it  clear  that  even  if  it  were  conceded  that  the  Company 
might  require  the  defendants  to  continue  their  insurance  until 
the  amount  provided  for  in  the  open  policy  had  been  insured ; 
the  Company  from  time  to  time  receiving  premiums  actually 
earned,  arid  renewing  the  premium  note  for  the  amount  unearned ; 
still  if  the  Company  ceased  its  business  and  became  unable  longer 
to  insure  the  defendants'  property,  they  could  require  the  defend- 
ants to  make  no  further  payment  And*  if  the  defendants1  note 
is  to  be  treated  as  a  "  premium  note, "  as  distinguished  from  a 
11  subscription  note,"  as  hereinafter  explained,  then  the  defendants 
were  not  bound  to  continue  their  insurance,  but  might  at  any 
time  require  the  note  to  be  surrendered,  on  paying  the  premi- 
ums already  earned.  (Brouwer  v.  Hill,  1  Sandf.,  629.) 

This  view  of  the  constitution  of  the  Company,  and  of  the  oon- 
tract  between  the  parties,  under  which  the  note  in  suit  was  given, 
renders  it  material  to  inquire  whether  there  is  anything  in  the 
nature  or  scheme  of  the  organization  of  the  Company,  or  in  the 
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public  statute  under  wbich  tnat  organization  was  made,  which 
makes  notes  so  received  by  the  Company  a  security  for  the  pay- 
ment of  the  debts  of  the  Company,  or  entitles  the  receiver  of  the 
Company  acting  primarily  for  the  benefit  of  creditors,  to  collect 
the  notes,  whether  the  premiums  have  been  earned  or  not? 

The  statute  of  1849,  (Sess.  Laws  of  1849,  p.  441,  chap.  308,) 
permits  an  organization  for  the  purposes  for  which  The  Reliance 
Mutual  Insurance  Company  was  formed,  and  requires  the  asso- 
ciates to  file  a  declaration  in  the  office  of  the  Secretary  of  State, 
with  a  copy  of  the  charter  proposed  to  be  adopted  by  them,  and, 
on  complying  with  the  requirements  of  the  act,  it  makes  them  an 
incorporated  company. 

It  permits  the  associates,  after  publishing  a  required  notice  and 
filing  their  declaration  and  charter,  to  open  books  for  subscrip- 
tion to  the  capital  stock  of  the  Company,  and  to  keep  the  same 
open  until  the  full  amount  specified  in  the  charter  is  subscribed ; 
or  in  case  the  business  of  such  Company  is  proposed  to  be  con- 
ducted on  the  plan  of  mutual  insurance,  then  to+open  books  to 
receive  propositions  and  enter  into  agreements  in  the  manner  and  to 
the  extent  hereinajler  specified. 

The  fifth  section  of  the  act  then  proceeds,  (so  far  as  it  is  ma- 
terial to  this  case,)  in  these  terms :  "  No  joint  stock  company 
organized  for  the  purposes  mentioned  in  this  act,  shall  be  organized 
in  the  city  of  New  York  *  *  *  with  a  smaller  capital  than 
$150,000 ;  nor  shall  any  company  formed  for  the  purpose  of 
doing  the  business  of  marine  or  fire  or  inland  navigation  insur- 
ance, on  the  plan  of  mutual  insurance,  commence  business,  if 
located  in  the  city  of  New  York,  *  *  until  agreements  have 
been  entered  into  for  insurance  with  at  least  one  hundred  appli- 
cants;— the  premiums  on  which,  if  it  be  marine,  shall  amount  to 
$300,000 ;  or  if  it  be  fire  or  inland  navigation,  shall  amount  to 
$200,000 ;  and  notes  have  been  received  in  advance  for  the  pre- 
miums on  such  risks,  payable  at  the  end  of,  or  within  twelve 
months  from  date  thereof,  which  notes  shall  be  considered  a  part  of 
Vie  capital  stock  and  shall  be  deemed  valid,  and  shall  be  negotiable 
and  collectible  for  the  purpose  of  paying  any  losses  which  may 
accrue  or  otherwise." 

The  Legislature  have  thus  proposed  a  double  scheme,  in  each 
of  which  security  is  provided  for  dealers  with  the  corporations 
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organized  under  the  act  One  authorizes  an  incorporation,  with 
a  cash  capital  paid  in ;  the  other  authorizes  association  upon  the 
plan  of  mutual  insurance,  on  the  terms  prescribed  in  the  act. 

The  one  contemplates  the  contribution,  (by  the  associates  and 
such  as  may  become  subscribers,)  of  a  cash  capital,  to  an  amount 
not  less  than  $150,000,  which  shall  be  the  security  and  form  the 
reliance  of  those  who  may  deal  with  the  Company,  for  the  pay- 
ment of  all  claims  arising  from  losses  or  otherwise. 

The  other  contemplates  the  making  of  agreements  for  insu- 
rance by  at  least  one  hundred  applicants,  and  the  contribution  by 
them  of  notes,  given  in  advance  for  premiums  thereon,  to  the 
amount  of  $300,000 :  which  notes  shall  be  considered  a  part  of 
the  capital  stock.  And  these  notes  become  and  are  constituted 
the  security  of  the  dealers,  by  being  made  collectible  for  the 
purpose  of  paying  losses,  &c,  whether  the  agreements  for  insu- 
rance are  performed  or  not,  and  whether,  therefore,  the  premiums 
for  which  the  notes  are  so  given  are  earned  or  not. 

Under  this  last  mentioned  arrangement  it  is  obvious  that  those 
who  enter  into  such  agreements  cannot  withdraw  until  the 
whole  amount  which  they  have  subscribed  has  been  paid  in  pre- 
miums to  the  Company,  and  their  notes  meanwhile  stand  in  lieu 
of  capital  paid  in.  By  this  means  the  result  is  made  certain,  (if 
the  agreements  be  performed  or  the  subscribers  continue  solvent, 
which  the  act  seems  to  assume,)  that  a  capital  of  at  least  $300,- 
000  will  accrue  from  subscriptions  and  constitute  the  capital,  for 
the  security  and  protection  of  its  dealers. 

When  the  requisites  of  the  act  have  been  complied  with,  there 
appears  no  legal  objection  to  the  making  of  contracts  of  insu- 
rance by  the  corporation  with  parties  desiring  to  insure,  upon 
any  terms  to  which  they  may  agree,  c  g.}  if  the  Company  have 
organized  upon  the  basis  of  a  cash  capital,  they  may  take 
specified  single  risks  receiving  the  premium  therefor  in  money 
or  by  note  for  the  exact  amount,  giving  such  credit  as  shall  be 
agreed  upon ;  or  they  may,  for  the  convenience  of  dealers,  issue 
open  policies,  applicable  only  to  such  particular  risks  as  may  be 
indorsed  thereon,  protecting  themselves  by  receiving  a  note  for 
the  aggregate  premium,  to  be  reduced  from  time  to  time  as  pre- 
miums are  earned,  and  with  a  liability  of  the  dealer  to  pay  to 
the  Company  only  such  premiums  as  may  be  payable  for  the  risks 
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so  indorsed.  And  where  the  organization  of  the  associates  and 
subscribers  was  upon  the  basis  of  mutual  assurance,  (the  requi- 
sites of  the  act  being  complied  with,)  they  may  in  like  manner 
take  single  specified  risks  or  issue  open  policies  with  the  like 
results.  In  either  case  the  design  of  the  Legislature  is  accom- 
plished ;  the  dealers  are  made  presumptively -secure  by  the  capi- 
tal paid  in  or  the  premiums  subscribed  and.  agreed  to  be  paid  as 
capital ;  and  this  being  done,  all  dealers  stand  upon  an  equal 
footing  in  respect  of  security  for  the  payment  of  losses ;  those 
who  pay  their  premiums  in  money  on  specific  risks  singly  insur- 
ed, and  those  who  receive  open  policies  and  make  the  risks 
specific,  by  indorsements*thereon  from  time  to  time,  as  the  exi- 
gencies of  business  require. 

This  construction  of  the  act  of  1849  shows  the  difference 
between  what  are  in  common  parlance  called  "  subscription  notes," 
(i.  e.,  notes  given  in  advance  for  premiums  on  insurance  which 
the  makers  have  agreed  to  effect  with  the  Company,  and  which 
are  by  the  statute  to  be  considered  a  part  of  the  capital  stock,) 
and  notes  received  by  the  Company  in  due  course  of  business 
after  its  organization  for  premiums  upon  open  policies  to  be 
earned  as  risks  may  from  time  to  time  be  indorsed  thereon,  and 
which  are  called  in  general  phrase  "  premium  notes." 

The  first  class  are  by  the  terms  of  the  statute  made  negotiable 
and  collectible  for  the  purpose  of  paying  any  losses  which  may 
accrue  or  otherwise.  The  others  are  subject  to  the  ordinary  rules 
of  law  governing  the  liabilities  of  the  makers  of  promissory 
notes,  and  as  between  them  and  the  payees,  or  any  one  who 
claims  by  no  higher  equity,  subject  to  the  agreement  between 
them. 

This  same  distinction  arose  and  was  acted  upon  in  defining 
the  liabilities  of  the  makers  of  notes  of  each  description  under 
various  special  charters  granted  before  the  act  of  1849  was 
passed.  (Brouwer  v.  Appleby,  1  Sandf.  S.  C.  B.,  158 ;  Hone  et  at.  v. 
Aflen  et  at,  id.,  171 ;  Hone  et  at.  v.  Folger  et  aln  id.,  177 ;  The  Same 
v.  Bailin  et  at,  id.,  181 ;  The  Merchants'  Mutual  Ins.  Co.  v.  Leeds, 
id.,  188 ;  Deraismes  v.  The  Merchants'  Mutual  Ins.  Co.,  1  Comst, 
871 ;  and  especially  Brouwer  v.  Hill,  1  Sandf.,  680,)  which  last 
case  recognizes  not  only  the  difference  between  subscription  notes 
and  premium  notes  taken  on  open  policies  in  the  ordinary 
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course  of  business,  but  also  the  right  of  mutual  compa- 
nies to  deal  in  this  respect  with  their  customers  on  the  same 
terms  as  to  the  premiums ;  payable  on  such  policies  only  to  the 
extent  of  the  risks  indorsed  thereon,  as  other  companies  may  do. 

The  act  of  1849,  in  its  leading  provisions,  so  far  as  they  con- 
template the  plan  of  mutual  insurance,  is  strikingly  like  the 
special  charters  under  which  the  above  cited  cases  arose.  (Laws 
of  1842,  p.  261 ;  Laws  of  1848,  pp.  66,  78,  50.)  And  when  the 
particular  provisions  of  the  charter  agreed  upon  by  the  associ- 
ates forming  The  Relianqe  Mutual  Insurance  Company  are  read 
in  connection  with  the  act,  the  resemblance  is  still  nearer. 

The  provisions  of  the  fifth  section  of  the  act  of  1849  above 
recited,  here  mainly  relied  upon  by  the  plaintiff's  counsel,  are, 
we  apprehend,  to  receive  a  construction  similar  to  the  twelfth 
section  of  those  special  charters.  True,  it  does  not  say  that  the 
notes  therein  mentioned  may  be  taken  "  for  the  better  security 
of  its  dealers,"  but* it  makes  them  part  of  the  capital  stock; 
which  works  the  some  result,  in  connection  with  the  authority 
to  negotiate  and  collect  them  for  the  purpose  of  paying  losses,  &c. 

The  difference  (thus  recognized  and  sanctioned)  between  sub- 
scription notes  and  premium  notes  received  upon  open  policies, 
is  also,  we  think,  contemplated  and  provided  for  in  the  sixth 
section  of  the  charter  of  the  Company  to  whom  the  note  in  ques- 
tion was  given.  It  provides  for  "  notes  received  for  premiums 
in  advance  of  such  persons  as  may  intend  to  receive  its  policies" 

*  *  These  are  subscription  notes.  The  same  notes  provided 
for  in  the  fifth  section  of  the  statute,  and  almost  in  the  words  of 
the  statute,  it  provides  that  the  Company  may  negotiate  such 
notes,  for  the  purpose  of  paying  claims  or  otherwise,  in  the  regu- 
lar transaction  of  its  business;  just  as  it  may  "the  usual  premi- 
um notes  for  specific  risks,"  which  are  of  course  the  Company's 
property,  and  payable  when  due.  "But  notes  received  in  ad- 
vance of  premiums  on  open  policies  shall  in  no  case  be  deemed 
liable  for  any  losses  that  may  accrue  beyond  the  actual  earnings  , 
thereon." 

The  first  class  constitute  in  part  the  capital  of  the  Company. 
Those  who  intend  to  receive  its  policies  and  give  their  notes  in 
advance  as  a  subscription  to  enable  the  Company  to  commence 
business,  are  bound  as  those  who  give  their  notes  under  the 
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twelfth  section  of  the  special  charters  above  referred  to  for  the 
better  security  of  dealers  were  bound,  and  they  cannot  withdraw 
their  obligation  until  the  whole  amount  has  been  paid  for  premi- 
ums on  policies  received  or  otherwise,  and  on  the  other  4iand 
those  who  as  mere  dealers  receive  open  policies  and  give  their 
premium  notes  therefor  are  only  liable  for  premiums  earned. 

And  this  distinction  was  further  kept  up  and  observed  by  the 
Company  by  providing,  as  the  Vice-President  testified,  that  the 
givers  of  the  notes  called  "  subscription  notes,"  should  be  entitled 
to  receive  five  pter  cent  per  annum  upon  the  amount  of  their 
notes  for  the  risk  which  they  run  in  thus  advancing  their  notes 
to  the  Company  with  the  liability  to  pay  them  in  full  even 
though  the  premiums  on  the  insurances  actually  effected  should 
not  amount  to  so  much.  This  was  also  a  peculiarity  of  the  sub- 
scription notes  given  under  the  special  charters  above  referred  to 
and  in  the  cases  above  cited,  this  consideratipn  had  an  important 
influence  in  the  determination  of  the  liability  of  the  makers.  (See 
particularly  opinion  of  Ch.  J.  Jokes  in  Hone  et  al  v.  Allen  and 
Paxson,  1  SandC  171.) 

The  construction  of  the  act  of  1849  has  quite  recently  been 
considered  in  the  Court  of  Appeals,  in  White,  Receiver,  <tc.}  v. 
Haight  (16  N.  Y.  R  [2  E.  P.  Smith],  310).  In  that  case  the 
Union  Mutual  Insurance  Company  had,  by  its  charter,  provided 
for  conducting  its  business  upon  a  system  of  giving  notes  which, 
were  not  to  be  paid  or  collected  at  all  events,  nor  to  be  negotiated, 
but  which  were  to  operate  as  guarantees  for  the  payment  of  only 
such  share  of  the  losses  and  expenses  as  the  makers  might 
legally  be  called  upon  to  pay.  But  that  Company  had  also,  as 
the  very  foundation  upon  which  it  was  by  the  fifth  section  of  the 
act  of  1849,  to  commence  business,  a  capital  made  up  of  notes 
given  in  advance  under  agreements  for  insurance,  and  it  was  held 
that  it  is  to  notes  of  this  latter  description  the  provisions  of  that 
section  alone  are  applicable.  In  that  case  it  was  conceded  that 
the  note  in  suit  was  one  of  those  furnished,  at  the  organization 
of  the  Company,  for  the  purpose  of  complying  with  the  provi- 
sions of  the  fifth  section,  and,  therefore,  that  as  the  Company  had 
become  insolvent,  it  was  payable  to  the  plaintiff  absolutely, 
while  the  notes,  which,  in  the  conduct  of  the  business  of  the 
Company,  were  received  under  the  stipulation  in  the  charter 
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which  limited  the  liability  of  the  makers,  were  deemed  to  stand 
upon  a  different  basis,  and  to  be  only  of  the  force  and  obligation 
which  the  charter  defined. 

This  view  of  the  act  of  1849,  seems  to  us  to  meet  precisely  the 
case  before  us,  and  it  farther  disposes  of  the  suggestion  of  the 
plaintiffs  counsel,  that  the  stipulation  that  the  notes  given  in 
advance  of  premiums  upon  open  policies  should  in  no  case  be 
deemed  liable  for  losses  beyond  the  actual  earnings  on  such  poli- 
cies, is  illegal  and  void,  because  inconsistent  vwith  the  fifth  section 
of  the  statute.  The  Chief  Justice  says:  "The  general  act  of 
1849  does  not  prescribe  the  manner  in  which  the  business  of 
mutual  insurance  shall  be  carried  on  by  the  companies  created 
under  it  The  particular  mode  of  operation  was  left  to  be  pro- 
vided for  by  the  charter.  *  *  *  I  entertain  no  doubt  but 
that  the  charter  of  the  Company  is  legal,  so  far  as  it  provides 
for  premium  notes  intended  as  guarantees,  to  be  available  only 
to  the  extent  of  the  proportion  of  losses  and  expenses  properly 
chargeable  thereon ;"  and  he  holds  that  if  the  note  be  of  the  lat- 
ter class,  the  obligation  created  thereby  was  that  defined  in  the 
charter,  and  the  receiver  could  hold  the  maker  to  no  greater  lia- 
bility ;  while  if  given  as  a  basis  of  the  organization  for  risks 
contracted  to  be  taken,  it  was  to  be  considered  capital,  valid, 
negotiable  and  collectible,  not  only  to  pay  losses,  but  to  obtain 
money  for  any  other  lawful  purpose. 

In  this  view  the  statute  is  consistent  with  the  stipulation 
in  the  charter  respecting  the  premium  notes,  which,  in  the  con- 
duct of  the  business  of  the  Company,  after  its  organization  was 
completed,  and  the  required  subscriptions  were  secured,  they 
might  take  from  those  who  received  open  policies.  The  object 
of  the  Legislature  was  accomplished  when  the  capital  was  pro- 
vided and  secured  for  the  protection  of  those  who  might  sustain 
losses,  Ac  The  opinion  of  the  Chief  Justice  seems  to  us  fully 
to  sustain  the  view  already  suggested,  and  to  furnish  an  exposi- 
tion of  the  statute,  which,  irrespective  of  its  force  as  an  autho- 
rity to  us,  commands  our  full  concurrence. 

The  application  of  these  views  is  obvious ;  the  proof  stands 
uncontradicted  that  the  note  in  suit  was  not  one  of  the  subscrip- 
tion notes  taken  under  agreements  to  insure  as  a  basis  of  the 
Company's  institution.    But  a  premium  note  received  in  the 
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ordinary  course  of  business  for  premiums  upon  an  open  policy, 
which  the  charter  makes  available  to  the  extent  of  premiums 
earned,  and  no  further,  applying  to  them  the  ordinary  rule  appli- 
cable to  such  notes  when  given  to  other  companies* 

The  practice  of  issuing  such  open  policies  to  dealers,  and 
taking  such  notes,  is  believed  to  be  very  extensive  with  all 
marine  insurance  companies — a  practice  of  long  standing  and  of 
great  convenience  to  those  who  have  occasion  to  make  daily  or 
frequent  shipments  in  small  amounts,  which  are  specified  and 
protected  by  a  brief  indorsement  on  the  policy. 

The  circumstance  that  the  policy  holder  becomes,  in  the  case 
of  mutual  insurance,  entitled  to  a  dividend  of  profits,  if  any 
accrue  beyond  the  accumulation  which  is  provided  for,  does  not 
alter  his  liability  on  his  note.  That  is  also  one  of  the  conditions 
upon  which  his  note  is  given.  He  is  not  entitled  to  dividends  in 
proportion  to  the  amount  of  his  note,  but  in  proportion  to  the 
amount  of  premiums  earned  on  his  policy — i.  en  in  proportion  to 
the  amount  which  he  pays  in. 

And  in  this  the  public  have  no  interest ;  in  respect  to  this  the 
Legislature  have  imposed  no  restriction.  The  act  does  not  pre- 
scribe the  manner  in  which  the  business  shall  be  conducted.  It 
looks  to  the  security  to  be  afforded  by  a  proper  amount  of  sub- 
scription notes  to  be  given  before  the  Company  shall  commence 
business  at  all,  and  these  are  held  to  be  payable  absolutely. 
When  these  notes  are  procured  ajxd  for  that  purpose,  it  leaves 
the  Company  to  carry  on  its  business  under  any  other  arrange- 
ments with  its  dealers  which  may  be  agreed  upon. 

We  have  discussed  the  case  with  some  particularity,  not 
because  we  believed  the  principles  governing  the  subject  were 
not  settled  by  the  previous  adjudications,  but  because  the  notes 
which,  in  the  cases  referred  to  were  the  subject  of  contest,  were 
found  to  be  in  fact  " subscription  notes"  in  the  sense  above 
explained,  and  our  discussion  may  serve  to  show  that  these 
principles,  applied  conversely  to  "  premium  notes,"  taken  in  due 
course  of  business  after  the  organization  of  the  Company,  oa 
open  policies,  give  them  validity  in  favor  of  the  Company,  or  of 
its  receiver  (when  the  Company  becomes  insolvent),  only  to  the 
amount  in  which  premiums  have  been  earned  on  such  policies* 
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It  is  uot  insisted  here  that  the  incorporation  of  The  Reliance 
Mutual  Insurance  Company  was  itself  defective.  It  provided 
for  insurance  partly  with  a  cash  capital  and  in  part  upon  the 
mutual  plan.  It  was  doubtless  believed  that  the  cash  capital 
($250,000),  being  liable  to  policy  holders,  whether  under  fire  or 
marine  risks,  it  was  a  sufficient  compliance  with  the  requirement 
of  the  fifth  section  of  the  statute,  to  secure  agreements  for  insu- 
rance on  the  mutual  plan  and  take  subscription  notes  to  the 
additional  amount  of  $100,000,  together  making  up  the  sum  of 
$350,000,  which,  under  that  section,  would  be  regarded  as 
capital  Nor  does  it  seem  to  us  material  to  enter  upon  the  in- 
quiry whether  the  incorporation  of  the  Company  was  legal,  or 
whether  it  was  authorized  to  commence  business  when  $100,000 
of  notes  were  so  procured.  Upon  those  questions  we  express 
no  opinion,  for  if  there  was  in  this  respect  any  error  or  defect, 
though  it  might  expose  the  associates  to  the  penalties  prescribed 
in  the  act,  or  even  though  it  should  leave  them  without  corpo- 
rate protection,  it  could  not,  we  think,  alter  nor  affect  the  liability 
of  dealers  upon  the  notes  subsequently  received. 

Our  conclusions  of  fact,  therefore,  are,  that  the  note  in  suit  is  not 
a  note  given  by  the  defendants  or  received  by  The  Reliance  Mutual 
Insurance  Company,  in  pursuance  of  an  agreement  for  insurance, 
and  in  advance  for  premiums  on  such  risks,,  which,  under  the 
provisions  of  the  fifth  section  of  the  act  of  1849,  is  to  be  deemed 
a  part  of  the  capital  stock,  4c.T  but  is  a  note  received  in  advance 
for  premiums  upon  an  open  policy  issued  in  due  course  of  busi- 
ness by  the  Company  after  its  organization,  and  after  it  had  com- 
menced business,  and  was  given  in  renewal  in  part  of  a  p,revious 
like  note  for  such  amount  as  remained  unearned  on  the  policy  at 
the  date  thereof  * 

And  also  that  after  such  renewal  the  Company  failed  and 
became  insolvent  before  any  further  risk  was  taken  or  premium 
earned  on  such  policy. 

And  thereupon  we  are  of  opinion  that  the  defendant  is 
entitled  to  judgment,  and  pursuant  to  the  leave  reserved  by 
consent  of  both  parties  at  the  trial,  the  judgment  for  the  defend- 
ant should  be  here  entered. 

Judgment  for  the  defendant,  with  costs. 
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Alexander  Gillespie  and  others,  Plaintiffs  and  Respondents, 
v.  Daniel  Torrance,  Defendant  and  Appellant. 

1.  A  defendant  who  by  indorsing  the  note  of  a  vendee  becomes  bound  as 
indorser  to  the  vendor  of  goods  sold,  cannot^  when  sued  upon  his  in- 
dorsement, set  up  and  prove »as  a  defense  that  the  goods  sold  were  war- 
ranted, and  that  the  warrantee  is  broken,  and  so  by  showing  the  damages 
sustained  by  the  vendee  abate  from  or  extinguish  the  plaintiffs'  claim  against 
him  as  indorser. 

2.  The  cause  of  action  arising  upon  such  breach  of  warrantee  is  vested  in  the 
vendee ;  no  one  can  use  it  as  a  defense  but  the  vendee  unless  he  has  as- 
signed it ;  it  is  in  the  nature  of  a  recoupment  or  counter-claim ;  and  the 
indorser  cannot  use  it  in  his  own  favor.  This  was  true  before  the  Code ; 
and  it  can  no  more  be  permitted  under  the  provisions  of  the  Code  defining 
a  counter-claim.  (§  150.) 

3.  Whether  an  indorser  for  the  accommodation  of  the  maker  might,  in  case 
of  the  insolvency  of  the  maker,  or  upon  any  ofher  equitable  grounds  be 
permitted  to  protect  himself  in  equity  by  taking  the  benefit  of  such  a  coun- 
ter-claim. Quosre, 

4.  On  a  sale  of  a  specified  number  of  sticks  of  oak  timber,  warranted  to  be  of 
the  first  quality,  the  timber  being  delivered,  accepted  and  used  by  the  pur- 
chaser, it  cannot  be  alleged  as  a  defense  to  a  promissory  note  given  for  tho 
price,  indorsed  by  the  defendant,  that  the  timber  was  of  an  inferior  quality, 
and  so  the  consideration  of  the  note  has  failed  in  part  Though  the  vendor 
may  be  liable  to  the  vendee  in  such  case  for  damages  for  breach  of  warran- 
ty, there  is  no  failure  of  the  consideration  of  the  note  which  constitutes  a 
defense  to  the  indorser. 

(Before  Slosson,  Woodbutf  and  Pierrepokt,  J.  J.) 
Heard,  Oct  13th;  decided,  Dec  11th,  1858. 

This  action  was  tried  before  Mr.  Justice  Slosson  and  a  jury, 
May  3d,  1858.  The  plaintiffs  had  a  verdict,  and  from  the  judg- 
ment entered  thereon  the  defendant  appealed. 

The  action  was  brought  against  the  defendant  as  indorser  of  a 
promissory  note,  dated  December  16,  1855,  made  by  J.  J.  Van 
Pelt,  for  $1,808.80,  payable  five  months  after  date,  to  the  order  of 
the  defendant,  and  by  him  indorsed  to  the  plaintiffs. 

The  defense  was  that  the  note  was  given  at  the  city  of  New 
York,  to  the  plaintiff,  by  the  maker,  Van  Pelt,  in  part  payment 
for  a  raft  of  oak  and  pine  timber,  then  afloat  in  the  North  river, 
on  the  shore  at  Hoboken,  New  Jersey,  and  was  indorsed  by  tho 
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defendant  as  surety  for  Van  Pelt,  for  the  purpose  of  securing 
payment  of  the  price  of  the  timber  to  the  plaintiffs  and  for  no 
other  consideration. 

That  at  the  time  of  the  sale  the  plaintiffs  exhibited  to  Van 
Pelt  certificates  of  the  inspection  and  measurement  of  a  quantity 
of  oak  and  pine  timber,  which  stated  the  number  of  sticks  in- 
spected and  the  measurements  and  descriptions  thereof;  and 
stated  that  there  were  in  the  timber  so  inspected  30,418  feet  of  first 
quality  oak,  5,618  feet  of  refuse  oak,  1,240  feet  of  first  quality 
pine,  and  85  feet  of  refuse  pine.  That  the  plaintiffs  then  rep- 
resented that  those  certificates  were  the  certificates  of  the  inspec- 
tion of  the  raft  of  timber  then  offered  for  sale,  and  contained  a 
correct  statement  thereof  (with  the  exception  of  21  sticks  men- 
tioned in  the  certificates  which  were  lost) 

That  it  was,  at  that  time,  the  usage  in  the  city  of  New  York, 
among  dealers  in  timber,  to  purchase  and  sell  timber  on  the  faith 
of  similar  inspection  certificates  and  by  such  usage,  the  seller  of 
the  timber  is  and  was  deemed  to  warrant  that  the  timber  sold 
should  correspond  with  such  inspection  certificates  in  respect  to 
the  quantity,  quality,  description  and  classification  of  the  timber ; 
and  that  in  case  of  any  variance  between  the  said  inspection  cer- 
tificates and  the  timber  delivered,  the  seller  should  be  bound  to 
make  good  to  the  purchaser  the  damage  which  he  might  sustain 
by  reason  of  such  variance.  That  Van  Pelt  and  the  plaintiffs 
were  both  dealers  in  timber  in  said  city,  and  had  notice  of  such 
usage,  and  dealt  in  reference  thereto  in  the  sale  and  purchase  of 
the  said  raft  of  timber. 

That  Van  Pelt,  relying  on  the  said  representations  of  the 
plaintiffs,  and  on  the  said  inspection  certificates  and  upon  the 
said  usage,  purchased  the  said  raft  of  timber  at  certain  rates  per 
foot  for  each  description  of  timber,  and  for  the  purpose  of  ascer- 
taining the  quantity  and  different  classes  and  descriptions  of  tim- 
ber contained  in  the  said  raft,  reference  was  had  to  the  said 
inspection  certificates  and  the  amount  to  be  paid  was  computed 
according  to  such  certificates. 

That  the  terms  "  first  quality  oak,"  and  "  refuse  oak,"  were 
and  are  well  known  in  the  timber  trade,  and  denoted  different 
descriptions  of  timber  customarily  bought  and  sold  in  the  New 
York  market^  and  elsewhere,  by  those  designations. 
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That  the  price  of  the  said  timber,  so  computed,  amounted  to 
$9,043.98.  That  Van  Pelt  has  paid  on  account  thereof  $7,285.18, 
leaving  unpaid  not  exceeding  $1,808.80,  the  amount  of  the  note 
in  suit 

That  the  raft  of  timber  was,  after  such  purchase,  delivered  to 
Van  Pelt,  and  he  discovered  after  such  delivery,  and  the  defend- 
ant alleges  the  fact  to  be,  that,  the  inspection  certificates  did  not 
contain  the  true  measurements  of  the  different  descriptions  of  - 
timber,  but  was  erroneous  in  the  following  particulars :  That,  in 
lieu  of  29,441  feet  of  first  quality  oak,  there  were  not  in  the  said 
raft  over  14,720  feet  thereof;  and  in  lieu  of  there  being  in  the 
said  raft  5.528  feet  of  refuse  oak,  there  were  therein  about  20,243 
feet  thereof. 

That  had  the  price  of  said  timber  been  correctly  computed, 
the  same  would  not  have  amounted  to  over  $4,995.85. 

Wherefore  the  defendant  alleged,  that  the  plaintiffs  have  been 
already  overpaid  for  the  timber  so  sold  and  delivered;  that  there 
is  nothing  due  to  the  plaintiffs  on  the  promissory  note  in  suit; 
and  that  the  plaintiffs  have  given  no  consideration  therefor. 

The  action  came  on  for  trial  on  the  3d  of  May,  1858,  before 
Mr.  Justice  Slosson  and  a  jury. 

The  defendant  put  in  evidence  a  bill,  in  the  words  and  figures 
following: 

"New  York,  12th  December,  1855. 
"  Messrs.  J.  J.  Van  Pelt  &  Dan'l  Torrance, 

"To  Gillespie,  Dean  &  Co. 
"For  raft  of  timber  at  Brown's  basin,  Hoboken: 

29,441  feet  first  quality  oak,  at  271c, $8,096  27 

5,523    "    second        "  13|c, 759  41 

1,825    "    pine  12ic, 165  62 

$9,021  80 
1  inspection  at  5  per  cent  for  M., 22  68 

[Duplicate.]  $9,053  98 

"Payable  by  J.  J.  Van  Pelt's  note,  indorsed  by  Daniel  Tor- 
rance, at  8,  81,  4,  41  and  5  Mos. 

"  Rec'd  payment  as  annexed, 

Gillespie,  Dean  &  Co. 
Per  N.  G.  M.  Clibborn." 
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The  note  in  suit  was  admitted  by  the  plaintiffe'  counsel  to  be  one 
of  the  notes  given  in  payment  of  the  bill  aforesaid ;  and  it  was  also 
admitted  that  the  other  notes  given  therefor  had  been  duly  paid. 

Books  admitted  by  the  plaintiffs'  counsel  "to  be  the  books 
delivered  with  the  said  bill  of  timber,  as  containing  the  specifi- 
cation of  the  contents  of  the  raft,"  were  also  put  in  evidence  by 
the  defendant 

They  were  arranged  in  columns  of  figures  and  at  the  end  of 
each  book  was  a  summary  or  certificate  in  the  following  form: 


14 


11  West  Tboy,  July  81, 1855. 

122  sticks  first  quality  oak, 7153 

26    .  "     refuse  oak, 1820 

1     "     first  quality  pine, 59 

1*9     "  9082  ft. 

"Charges  $11.28. 

"Henry  H.  Smith,  Inspector.11 

The  total  of  first  quality  oak  mentioned  in  the  three  was 
29,441  feet 

The  defendant  then  proved  the  mode  of  marking  timber  on 
inspection,  and  that  the  timber  in  question  was  marked  upon  that 
14  plan."  That  the  "  first  installment  of  this  raft,  being  about  one- 
third  of  the  whole,  was  brought  over  to  Van  Pelt's  yard  about 
February,  1856,  and  the  sawing  of  it  was  then  commenced." 

The  defendant's  counsel  then  put  to  the  witness  the  following 
question :  "  How  did  the  sticks  marked  as  first  quality  turn  out  ?" 

The  question  was  objected  to  on  the  ground  that  no  warranty 
of  quality  had  been  proved;  and  that  no  express  warranty  was 
alleged  in  the  answer,  but  only  "  a  warranty  by  usage." 

The  defendant's  counsel  asked  leave  to  amend  the  answer  by 
averring  an  express  warranty. 

The  Court  denied  the  motion  to  amend,  on  the  ground  that  the 
papers  given  in  evidence  were  not  any  evidence  of  an  express 
warranty;  and  also  sustained  the  objection  to  the  question  put 
to  the  witness.  The  defendant's  counsel  excepted  to  each  of  these 
rulings. 

The  defendant's  counsel  then  inquired  of  the  witness  "How 
did  the  sticks  compare,  as  to  quality  of  first  or  second  class, 
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with  the  specifications  in  the  memorandum  books  now  produced, 
containing  inspector's  certificates,  &c.,  as  to  what  were  the  quali- 
ties of  the  timber? 

This  question  being  also  objected  to,  the  objection  was  sus- 
tained and  the  defendant's  counsel  excepted. 

u  The  defendant's  counsel  thereupon  offered  to  prove  that  the 
timber  fell  short  of  first  quality  of  14,000  feet,  and  that  the  dif- 
ference in  value  was,  at  13|c  a  foot,  more  than  the  amount  of 
the  note. 

"  Also,  to  prove  that  the  inspector's  books  are,  by  usage,  as 
pleaded  in  the  answer,  delivered  as  evidence  of  quantity  and 
quality,  and  that  the  seller  is,  by  said  usage,  deemed  to  warrant 
that  they  correspond. 

"  And  that  the  timber  was  in  a  raft,  so  that  the  logs  could  not 
be  turned  over  without  taking  the  raft  to  pieces. w 

On  the  plaintiffs'  objection,  the  Court  excluded  the  evidence 
and  overruled  each  offer,  and  to  each  ruling  the  defendant  ex- 
cepted. 

The  jury,  under  the  direction  of  the  Court,  found  a  verdict  for 
the  plaintiffs  for  the  amount  of  the  note,  with  interest. 

From  the  judgment  entered  on  the  verdict,  the  defendant 
appealed  to  the  General  Term. 

Charles  A.  Rappallo  for  the  defendant  (appellant). 

I.  So  far  as  the  defense  rests,  on  the  ground  of  a  deficiency  in 
the  quantity  delivered,  it  was  not  necessary  to  prove  any  warranty. 

II.  So  far  as  the  defense  rests,  on  the  ground  of  a  difference 
in  the  quality,  the  bill  and  inspection  book  were  evidence  of  a 
warranty,  and  the  case  should  have  gone  to  the  jury.  (Story  on 
Contracts,  §  513;  Hastings  v.  Lovering,  2  Pick.,  214;  Whitney 
v.  Sutton,  10  ^end.,  411 ;  Chapman  v.  Jfure/*,  19  Johns.,  290; 
Carley  v.  Wilkins,  6  Barb.,  557.) 

The  timber  was  not  in  this  State  when  purchased. 
IIL  The  defendant  should  have  been  permitted  to  prove  the 
usage  set  forth  in  the  answer. 

William  Stanley  for  the  plaintiffe  (respondents). 

I.  The  answer  contains  no  defense  to  the  cause  of  action  set 
forth  in  the  complaint 
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1.  It  does  not  contain  a  defense  on  the  ground  of  a  failure  of 
consideration. 

The  raft  was  the  consideration  for  the  note.  The  only  possi* 
ble  pretense  for  the  failure  of  consideration  is  through  the  breach 
of  warranty.  (Gihon  v.  Levy,  2  Duer,  176.) 

2.  It  does  not  contain  a  defense  on  the  ground  that  there  was 
a  breach  of  the  warranty  of  quality  or  quantity. 

Such  a  defense  would  have  been  in  an  action  against  the 
maker,  formerly  recoupment,  now  counter-claim.  It  is  not  a 
counter-claim  when  set  up  by  the  indorser,  because  it  is  not  between 
parties  between  whom  a  several  judgment  might  be  had. 

It  is  not  a  defense  in  any  way  for  the  indorser.  A  judgment  be- 
tween (he  indorser  and  plaintiffs  could  not  be  pleaded  in  an  action 
brought  by  Van  Pelt  for  breach  of  warranty.  The  original  contract 
on  the  note  is  not  rescinded.  The  contract  of  warranty  is  a  new 
and  independent  contract  made  by  plaintiffs  with  Van  Pelt,  and 
with  which  the  indorser  has  nothing  to  do. 

II.  The  alleged  bill  put  in  evidence  was  not  a  contract  of  war- 
ranty. It  was  a  mere  receipt  {Seixas  v.  Woods,  2  Caines  R.,  48 ; 
Sweet  v.  Colgate,  20  Johns.,  201.) 

III.  The  exception  to  the  motion  made  to  amend  the  pleadings 
by  inserting  an  allegation  of  express  warranty  in  the  answer  is 
not  well  taken. 

1.  It  was  a  new  defense,  a  change  of  the  original  defense  in 
its  entire  scope  and  meaning,  and  took  the  plaintiffs'  counsel  by 
surprise. 

2.  An  amendment  is  a  matter  of  discretion.  The  terms  on 
which  it  will  be  permitted  are  discretionary.  No  exception  will 
lie  to  a  refusal  to  permit  an  amendment. 

3.  The  Court  held  correctly  that  the  bill  and  books  were  not 
evidence  of  an  express  warranty,  and  therefore  there  was  no  need 
of  an  amendment.    And  if  proved,  it  would  be  no  defense. 

IV.  The  offer  to  prove  that  the  seller  was  by  a  usage  of  trade 
deemed  to  warrant  that  the  timber  corresponded  in  quantity  and 
quality  with  the  inspector's  books  was  properly  excluded, 

1.  Because  it  would  tend  to  contradict,  vary  and  annul  well 
settled  rules  and  principles  of  law,  relating  to  the  sale  of  chattels, 
to  wit: 

1st  The  rule  of  caveat  emptor. 

Bosw. — Vol.  IV.  6 


42  CASES  IN  THE  SUPERIOR  COURT. 

Gillespie  et  air.  Tornmoe. 

2d.  The  rule  that  the  warranty  of  articles  not  sold  by  sample 
must  be  express,  and  in  the  absence  of  fraud  cannot  be  implied. 
This  rule  is  laid  down  in  Holden  v.  Dakin,  (4  Johns.,  421 ;)  and 
in  Sweet  v.  Colgate,  (20  Johns.,  196.)    ' 

Such  evidence  is  inadmissible.  (Thompson  v.  Ashton,  14  Johns., 
816 ;  Hinton  v.  Locke,  5  Hill,  437 ;  Beirne  v.  Dord,  1  Seld.,  102 ; 
Wadsworth  v.  Alcott,  2  Seld.,  66 ;  Parsons  v.  Miller,  15  Wend., 
661 ;  Fritfi  v.  Barker,  2  Johns.,  327.) 

By  the  Court— Woodbuff,  J.  There  is  no  dispute  upon 
the  question  whether  the  plaintiffs  were  entitled  to  recover  upon 
the  note  in  suit,  unless  the  defendant  established  a  defense.  If 
therefore  there  was  no  error  committed  in  excluding  the  evidence 
offered  by  the  defendant,  it  was  clearly  proper  to  direct  the  jury 
to  find  a  verdict  for  the  plaintiffs,  for  the  amount  of  the  note, 
with  interest  from  the  maturity  thereof. 

The  evidence,  on  the  part  of  the  defendant,  so  far  as  it  was 
received,  established  the  fact  of  a  sale  of  the  timber  mentioned 
in  the  answer;  the  delivery  thereof  to  Van  Pelt;  that  it  was 
paid  for  by  notes  made  by  J.  J.  Van  Pelt,  and  indorsed  by  the 
defendant,  of  which  the  note  in  suit  was  one,  and  the  others  are 
paid ;  that  memorandum  books  containing  an  inspector's  certi- 
ficate of  the  quantity  and  quality  of  the  timber,  were  delivered 
with  the  bill  of  the  timber;  and  that  the  timber  when  purchased 
was  bound  together  in  a  raft,  and  lying  afloat  in  the  North  river, 
at  or  near  Hobokerf,  in  Brown's  basin. 

The  rulings  of  the  Court,  to  which  exceptions  were  taken,  will 
be  considered  quite  as  favorably  for  the  defendant  as  he  can  ask, 
if  we  treat  them  as  they  would  be  treated,  if  the  amendment  of 
the  answer,  which  the  defendant  moved  for  had  been  allowed  by 
inserting  therein  an  allegation  of  an  express  warranty  of  the 
timber.  There  is  some  show  of  reason  at  least  in  so  considering 
them,  because  the  Court  refused  the  amendment,  on  the  ground 
that  the  evidence,  already  given  by  the  defendant,  was  not  any 
evidence  of  an  express  warranty.  And  the  evidence,  which  was 
thereafter  rejected,  was  offered  first,  to  show  that  by  the  usage  of 
the  trade  on  a  sale  of  timber,  the  inspector's  book  and  certificate 
are  delivered  as  evidence  of  the  quantity  and  quality,  and  the 
seller  is  deemed  to  warrant  that  the  timber  sold  corresponds 
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therewith;  and  second,  that  the  warranty  was  broken  in  this; 
that  a  portion  of  the  timber  which  on  the  sale  in  question  was 
described  in  the  bill  of  parcels  and  in  the  inspection  books  and 
certificate  as  "first  quality  oak,"  was  in  fact  ascertained  after  the 
delivery  thereof  to  be  second  quality  or  "  refuse  n  oak. 

It  will,  however,  be  seen  that  the  reasons  hereinafter  assigned 
fully  sustain  the  ruling  of  the  Court,  in  denying  the  leave  to 
amend,  whether  the  specific  reason  then  given  for  such  denial 
was  sufficient  or  not 

Two  questions,  therefore,  and  we  think  only  two  questions, 
are  raised  by  the  exceptions  taken  at  the  trial. 

First  Can  an  accommodation  indorser  who  without  considera- 
tion becomes,  by  indorsement,  a  surety  for  the  payment  of  the 
price  of  goods  sold  to  the  maker  of  a  note,  allege  and  prove  as 
a  defense  or  by  way  of  counter-claim,  that  the  goods  were  war- 
ranted to  the  vendee,  and  that  the  warranty  was  broken,  and  by 
proving  the  damages  sustained  by  the  vendee,  abate  from  or 
extinguish  the  plaintiffs  (the  vendor's)  claim  against  him  upon 
his  indorsement? 

Second.  Was  the  evidence  which  the  Court  rejected  competent 
to  prove,  or,  if  in  its  nature  competent,  would  it  have  tended  to 
prove  any  warranty  of  the  quality  of  the  timber  by  the  plaintiffs 
on  the  sale  of  the  timber  to  Van  Pelt,  to  whom,  as  alleged  in  the 
answer,  the  sale  was  made,  and  for  whose  accommodation  the 
defendant  became  indorser,  as  surety  that  he  should  pay  the 
price? 

L  The  first  of  these  questions  is  not  an  open  question  in  this 
Court  In  La  Farge  v.  Hahey  et  aZ.,  decided  May  2d,  1857,  (1 
Bosw.  R.,  171,)  this  Court,  in  General  Term,  held,  that  in  an  action 
against  sureties,  for  the  payment,  by  the  tenant,  of  the  rent  re- 
served in  a  lease,  the  sureties  could  not  set  up,  as  a  counter-claim, 
damages  sustained  by  the  tenant  by  reason  of  a  breach,  by  the 
landlord,  of  an  agreement  made  by  him  with  such  tenant,  although 
the  tenant  if  sued  for  the  rent  might  have  made  such  counter- 
claim. 

In  the  present  case,  if  a  warranty  of  the  quality  of  the  timber 
was  given  to  Yan  Pelt,  and  it  was  broken,  there  is  in  him  a  cause 
of  action  against  the  plaintiffs,  but  even  Van  Pelt,  if  he  used  that 
claim  as  a  defense  to  the  note  would  use  it  upon  the  principles 
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governing  the  doctrine  of  recoupment.  He  would  not  be  bound 
to  set  it  up  as  a  defense  to  the  note ;  he  might  bring  his  own 
separate  action  for  his  damages. 

If  Van  Pelt  either  brought  his  action,  and  now,  under  the  Code, 
if  he  set  up  the  claim  as  a  counter-claim  to  the  note,  he  might 
recover  the  whole  damages  sustained  by  him. 

The  defendant  here  has  no  control  of  that  cause  of  action. 
Van  Pelt  may  enforce  it,  or  may  assign  it,  or  may  release  it. 
He  may  not  choose  to  permit  the  defendant  to  have  the  benefit 
of  it/  The  defendant  could  not,  under  any  view  of  the  subject, 
make  it  available  to  effect  more  than  an  extinguishment  of  the 
plaintiff's  claim.  He  is  not  at  liberty  to  so  limit  the  rights  of 
the  vendee  and  possibly  preclude  his  obtaining  full  compensation 
for  his  damages ;  for  obviously  the  plaintiffs  cannot  be  required 
to  litigate  the  matter  twice.  The  establishment  of  this  cause  of 
action  by  the  present  defendant,  and  its  allowance  in  his  favor, 
would  not  preclude  an  action  by  Van  Pelt  for  his  damages,  and 
nothing  done  or  proved  in  this  action  by  this  defendant  could  be 
permitted  to  defeat  his  recovery. 

These  considerations  all  show  that  an  indorser  in  virtue  of  his 
relation  to  the  parties  as  surety  for  the  maker,  cannot  protect 
himself  by  any  such  counter-claim. 

And  the  definition  of  a  counter-claim  in  the  Code,  is  further 
conclusive.on  the  same  point.  A  counter-claim  is  another  cause 
of  action  existing  in  favor  of  t/ie  defendant,  as  well  as  against  the 
plaintiff.  (§  150.)    This  is  not  such  a  claim. 

Whether  circumstances  might  not  be  suggested  which  would 
create  such  equitable  rights  in  the  indorser,  in  case  of  the  insol- 
vency of  the  maker,  as  would  entitle  him  to  protection,  we  do  not 
now  inquire,  none  such  appear  in  this  case. 

The  defendant's  answer  places  his  defense  upon  the  ground  of 
a  sale  and  delivery  to  Van  Pelt ;  his  own  indorsement,  without 
consi  eration  received  by  himself,  and  as  surety  for  Van  Pelt. 
The  defendant  is  not  in  a  condition  to  set  up  a  distinct  cause  of 
action — a  breach  of  warranty  on  such  a  sale,  whether  the  war- 
ranty be  expressed  in  words,  or  otherwise  inferrible  from  all 
the  circumstances — as  a  counter-claim  nor  as  a  defense  to  the  action. 

It  was  ingeniously  urged  on  the  argument,  that  inasmuch  as, 
by  reason  of  the  inferiority  of  some  of  the  timber  sold,  such  por- 
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tion  thereof  was  reduced  to  what  is  called  second  quaSfor  o! 
refuse  oak,  the  defendant  was  at  liberty  to  treat  the  cS^p  as  V^ 
deficiency  in  quantity,  and  so  he  insists  that  there  was  a 
failure  of  the  consideration  of  the  sale  resulting  in  an  over-pay- 
ment by  the  vendee,  Van  Pelt,  which  leaves  the  note  now  in  suit 
without  any  subsisting  consideration ;  which  view  of  the  subject 
if  correct  would  show,  not  a  set  off  or  counter-claim,  but  a  defense 
to  the  note  itself,  which  will  avail  as  well  for  the  benefit  of  an 
accommodation  indorser  as  for  the  benefit  of  the  maker. 

The  plausibility  which  gives  color  to  the  argument  arises  from 
the  casual  coincidence  that  there  were  two  qualities  of  oak  sold, 
and  not  from  any  soundness  in  the  view  suggested.  Had  the 
sale  described  the  oak  as  being  a  given  number  of  sticks  or  feet 
of  "  first  quality  oak  timber,"  and  the  whole  was  delivered  and 
accepted,  and  it  was  shown  that  a  part  of  the  timber  was  of  an 
inferior  quality,  and  yet  the  whole  was  retained  and  used  by  the 
purchaser,  the  defect  could  never  be  called  a  deficiency  in 
quantity. 

Neither  can  the  defect  be  so  considered  with  any  more  accu- 
racy, where,  besides  such  a  sale,  there  was,  at  the  same  time  and 
as  part  of  the  same  transaction,  a  sale  of  other  oak  in  terms 
described  as  second  quality  or  refuse.  The  vendee  has  received 
the  timber  he  bargained  for ;  the  very  sticks  which  were  con- 
tained in  the  raft  They  may  not  be  so  good  as  was  represented, 
but  they  are  the  sticks  of  timber  which  in  fact  he  purchased. 

Where  the  property  is  received  and  retained  a  defect  in  qualify 
cannot  be  regarded  as  a  failure  of  consideration.  The  maxim 
caveat  emptor  applies  to  the  quality  of  the  goods  sold  unless  there 
is  fraud  or  warranty,  and  if  there  be  a  warranty  and  it  be  broken 
the  breach  creates  a  right  of  action  in  the  vendee,  not  a  defense, 
(strictly  so  called,)  to  the  note  given  for  the  purchase  money. 
Indeed  the  goods  and  the  warranty  taken  together,  constitute  a 
full  consideration  for  the  note,  although  the  quality  be  of  less 
value  than  it  is  warranted  to  be. 

As,  for  example,  on  a  sale  of  a  horse  which  is  warranted  sound, 
and  which  is  shown  to  have  some  defect  not  obvious  to  mere  in- 
spection. The  consideration  of  a  note  given  for  the  purchase 
money  has  not  failed,  the  warranty  itself  (in  so  far  as  the  defect 
impaired  the  value  of  the  horse)  makes  up  the  consideration  of 
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the  note,  and,  except  upon  the  principle  of  recoupment  or  coun- 
ter-claim, the  vendee  is  without  defense  to  the  note. 

It  may  be,  on  a  sale  such  as  it  is  claimed  was  made  in  the 
present  case,  where  the  property  was  out  of  the  State,  in  a  con- 
dition not  readily  accessible,  and  where  the  sale  was  made  in 
reliance  upon  the  accuracy  of  the  certificates  of  inspection,  that 
the  purchaser  would  have  a  right  to  refuse  to  accept  the  timber 
if)  when  delivery  was  offered,  it  was  found  not  to  correspond 
with  the  certificates,  but  he  cannot  accept  the  delivery,  retain  and 
use  the  timber,  and  if  there  be  no  warranty,  refuse  to  pay  the 
consideration.  If  there  be  a  warranty  then  the  breach  of  it  vesta 
in  the  vendee  himself  a  right  of  action,  which  he  may  use  as  a 
counter-claim  if  he  elect  so  to  do,  but  which  is  not  vested  in  the 
surety  and,  as  already  stated,  cannot  be  used  by  him. 

II.  The  answer  to  the  first  question  above  proposed  is  sufficient 
to  dispose  of  the  case  upon  this  appeal.  The  proof  offered  and 
rejected  was  not  admissible  because  if  a  warranty  had  been 
proved,  it  would  not  have  established  nor  tended  to  establish  any 
defense  nor  any  counter-claim  in  the  defendant's  favor. 

It  is  therefore  wholly  unnecessary  to  consider  the  other  ques- 
tion. No  determination  of  that  inquiry  could  affect  the  result. 
Whether  the  evidence  was,  in  its  nature,  competent  proof  of  a 
warranty,  or  whether,  if  competent,  it  would  have  tended  to 
establish  a  warranty,  the  proof  could  be  of  no  service  to  the 
defendant  The  warranty  would  avail  him  in  no  manner  for  his 
protection. 

It  would  seem  by  the  case  that  the  reason  assigned  at  the  time 
for  rejecting  a  portion  of  the  evidence  was,  that  there  was  not 
sufficient  evidence  of  a  warranty.  The  grounds  upon  which  the 
offers  to  prove  a  warranty  were  rejected  are  not  stated.  But  these 
considerations  are  wholly  immaterial.  On  exception  to  a  ruling, 
the  ruling  must  be  sustained  if,  in  point  of  law,  it  was  right, 
whether  the  appellate  tribunal  concur  in  the  reasons  given  there- 
for or  not  Where  the  true  ground  of  the  inadmissibility  of 
material  evidence  offered  is  an  objection  which,  had  it  been  sug- 
gested, might  have  been  obviated,  and  its  rejection  is  placed  so  dis- , 
tinctly  upon  another  and  erroneous  ground  as  to  mislead  the  party 
offering  the  proof,  that  consideration  might  affect  the  propriety 
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of  granting  a  new  trial,  on  a  motion  addressed,  as  such  motions 
are  in  some  degree,  to  the  discretion  of  the  Court 

But  this  case  is  before  us  on  appeal  from  the  judgment  and  on 
the  exceptions  only.  If  otherwise,  no  such  case  is  presented  as 
above  supposed.  The  objections  to  the  evidence  could  not  be 
obviated,  and,  had  everything  been  proved  which  the  defendant 
offered  to  prove,  the  plaintiff  would  still,  as  matter  of  law,  have 
been  entitled  to  a  verdict  for  the  amount  of  the  note  and  interest 

By  this  we  do  not  design  to  intimate  an  opinion  that  the  ruling 
was  erroneous  upon  the  grounds  there  stated ;  it  is  sufficient  to 
aay  that  we  find  an  established  principle  which  disposes  of  the 
i  without  further  discussion.    The  judgment  must  be  affirmed. 

Judgment  affirmed  with  coats. 


Adolfhus  Mikcho,  Plaintiff  and  Apellant,  v.  The  Mayor,  Al- 
dsrmen  axcd  Commonaltt  or  the  City  of  New  York,  De- 
fendants and  Respondents. 

L  Under  the  Ordinances  of  the  Corporation  of  New  York,  (adopted  August 
11,  1851,  and  as  amended  November  14, 1851,)  which  provide  a  leas  rate  of 
compensation  for  policemen  who  are  detailed  by  the  Mayor  or  Chief  of 
Police  for  special  duty,  than  is  provided  for  those  who  perform  post  or 
patrol  duty ;  a  policeman  who,  during  the  whole  term  of  his  appointment, 
was  detailed  by  the  mayor  to  serve  at  the  Court  of  Sessions,  is  not  entitled 
to  be  paid  as  a  patrolman,  although  he  did  patrol  duty  apart  of  every 
Sunday,  and  occasionally  was  called  out  to  serve  at  fires. 
(Before  Homo*,  Pixkhxpoht  and  MoHcmzr,  J.  J.) 

Heard,  December  15th;  decided,  December  31st,  1858. 

This  action  came  before  the  Court  at  General  Term  on  ques- 
tions of  law  arising  at  the  trial,  and  there  ordered  to  be  heard  at 
the  General  Term  in  the  first  instance.  It  was  commenced  in 
March,  1856,  and  was  tried  before  Chief  Justice  Boswobth  and 
a  jury,  on  the  16th  of  November,  1858. 

The  complaint  alleges  that  the  plaintiff  "  was  a  policeman  of 
the  City  of  New  York,  duly  appointed  in  and  for  the  Sixth 


48  CASES  IN  THE  SUPERIOR  COURT. 

. 

Adolphua  Minoho  v.  The  Mayor,  4c,  of  the  City  of  New  York. 

Ward  of  said  city/'  from  on  or  before  the  1st  of  September,  1851, 
to  the  1st  of  January,  1853. 

That  during  the  whole  of  this  period  "  he  was  duly  detailed 
by  the  Mayor  of  said  city,  to  attend  as  such  policeman  and  per- 
form the  duties  of  such  policeman  at  the  Court  of  Sessions  in  his 
said  ward,  and  at  divers  other  places  in  the  said  city ;  and  that 
he  did  during  the  whole  of  said  period  so  attend  and  perform  the 
duties  of  such  detailed  policeman." 

That  "  he  did  during  the  whole  of  said  period  exercise  the 
office  and  perform  the  duties  of  a  policeman  of  said  city  in  his 
said  ward." 

That  "  by  an  act  of  the  Legislature  of  the  State  of  New  York, 
entitled  *  An  Act  authorizing  the  Common  Council  of  the  City 
of  New  York  to  regulate  the  salary  of  policemen  in  said  city/ 
passed  April  10,  1850,  the  Common  Council  of  said  city  were 
duly  empowered  and  authorized  to  fix  the  compensation  of  po- 
licemen." 

That  "  the  said  Common  Council,  in  due  form  of  law,  passed 
an  ordinance  on  the  18th  day  of  August,  1851,  in  the  words  and 
figures  following,  to  wit :" 

"  An  Ordinance. — The  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  New  York,  in  Common  Council  convened,  do  or- 
dain as  follows : 

"  §  1.  The  salary  of  Captains  of  Police  is  hereby  fixed  at  the  sum 
of  eight  hundred  dollars  per  annum. 

"  §  2.  The  salary  of  the  Assistant  Captains  of  Police  is  hereby 
fixed  at  the  sum  of  sevep  hundred  dollars  per  annum. 

"  §  8.  The  compensation  of  Sergeants  of  Police,  and  Policemen 
performing  post  or  patrol  duty  in  their  respective  wards,  shall 
be,  for  each  and  every  day's  service,  at  the  rate  of  six  hundred 
dollars  per  annum. 

"  §  4.  The  salary  of  policemen  detailed  by  the  Mayor  or  Chief  of 
Police  for  the  performance  of  any  special  duty  is  hereby  fixed  at 
the  sum  of  five  hundred  dollars  per  annum. 

"  §  5.  This  ordinance  shall  take  effect  on  the  first  day  of  Sep- 
tember next" 

The  complaint  further  alleges,  that  the  said  Common  Council, 
on  the  14th  day  of  November,  1851,  in  due  form  of  law,  passed 
another  ordinance,  in  the  words  and  figures  following,  to  wit: 
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"  An  ordinance  amending  an  ordinance  fixing  the  compensa- 
tion of  Captains  of  Police  and  Policemen,  approved  August  18th, 
1851. 

"  The  Mayor,  Aldermen  and  Commonalty  of  the  city  of  New 
York  in  Common  Council  convened,  do  ordain  as  follows : 

"  §  1.  The  third  section  of  the  ordinance  prescribing  the  com- 
pensation of  Captains  and  Assistant  Captains  of  Police,  Sergeants 
of  Police  and  Policemen,  approved  August  18th,  1851,  shall  be 
amended  by  striking  out  the  words  '  for  each  and  every  day's 
service  at  the  rate  of^  so  that  said  section  when  thus  amended 
shall  read  as  follows : 

"  §  2.  The  compensation  of  Sergeants  of  Police  and  Policemen 
performing  duty  in  their  respective  wards,  shall  be  six  hundred 
dollars  per  annum. 

"§  3.  This  ordinance  shall  take  effect  immediately." 

And  the  plaintiff  further  says,  that  the  said  Common  Council 
on  the  15th  day  of  September,  1858,  in  due  form  of  law,  enacted 
as  follows: 

"  Resolved,  That  the  pay  of  the  detailed  policemen  be  and  is 
hereby  fixed  at  the  same  rate  as  all  other  policemen,  viz*,  six  hun- 
dred dollars  per  annum,  to  take  effect  from  the  first  day  of  Jan- 
uary,  1863." 

"And  the  plaintiff  further  says,  that  during  the  aforesaid  pe- 
riod, to  wit,  from  on  or  before  the  first  day  of  September,  1851, 
until  on  or  before  the  first  day  of  January,  1853,  he  received  for 
his  said  services  as  such  detailed  policeman,  and  as  a  policeman 
in  his  said  ward}  only  at  and  after  the  rate  of  five  hundred  dol- 
lars per  annum ;  whereas,  the  amount  actually  due  to  the  plain- 
tiff for  his  aforesaid  services,  under  the  ordinances  aforesaid,  above 
what  he  so  received,  is  one  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  besides  interest  thereon;  which  amount  has 
been  duly  demanded  from  the  aforesaid  defendants,  and  the  pay- 
ment thereof  unjustly  refused. 

"  Wherefore  the  plaintiff  demands  judgment  against  the  said 
defendants  for  the  said  sum  of  one  hundred  and  thirty-three  dol- 
lars and  thirty-three  cents,  with  interest  from  the  first  day  of 
January,  1863." 

The  defendants,  in  their  answer  to  the  complaint, 

Bosww— Vol.  IV.  7 
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I.  "  Deny  each  and  every  of  the  allegations  of  said  complaint, 
except  such  as,  and  so  far  as  the  same  are  hereinafter  admitted  to 
be  true." 

II.  "  They  admit  that  the  said  plaintiff  was,  from  on  or  about 
the  first  day  of  September,  1851,  to  on  or  about  the  first  day  of 
January,  1853,  a  policeman  of  the  city  of  New  York,  duly  ap- 
pointed in  and  for  the  Sixth  Ward  in  said  city,  and  that  during 
said  period,  he  was  detailed  by  the  Mayor  of  said  city,  to  attend 
as  such  at  the  Court  of  Sessions  in  the  Sixth  Ward  in  the  said 
city,  and  that  he  was,  during  said  period,  entitled  to  the  compen- 
sation or  salary,  provided  by  the  ordinance  of  the  18th  of  August, 
1851,  in  said  complaint  set  forth,  to  be  paid  to  policemen  detailed 
by  the  Mayor,  or  Chief  of  Police,  for  the  performance  of  any 
special  duty." 

HI.  "  They  admit  the  passage  of  the  act  of  the  Legislature  of 
the  State  of  New  York,  and  the  ordinances  and  resolution  of  the 
Common  Council  of  the  city  of  New  York,  in  the  complaint  set 
forth." 

IV.  "For  a  further  answer  to  this  action,  they  say,  that  they  have 
paid  the  plaintiff  in  full  for  the  services  hereinbefore  admitted  to 
have  been  rendered  them  by  him,  and  for  every  other  service 
ever  rendered  them  by  the  plaintiff,"  &c.,  &c. 

No  questions  arose  upon,  or  are  affected  by  any  portions  of  the 
answer  not  above  set  forth. 

The  entire  testimony  given,  and  all  the  proceedings  had  at  the 
trial,  are  as  follows,  viz : 

Adolphus  Mincho,  the  plaintiff,  being  duly  sworn  as  a  witness 
on  his  own  behalf  testified  as  follows:  "I  was  a  policeman  of 
the  city  of  New  York  of  the  Sixth  Ward  from  the  first  day  of 
September,  1851,  to  January  first,  1853,  during  all  which  time 
I  performed  the  duty  of  a  policeman  in  said  ward ;  during  all 
that  time  I  was  detailed  and  performed  the  duties  of  a  detailed 
policeman  at  the  Court  of  Sessions  in  said  ward ;  I  also  did  patrol 
duty  in  said  ward  for  a  part  of  every  Sunday  during  that  period, 
and  made  arrests  in  said  ward  and  out  of  said  ward,  and  I  was 
sometimes  called  out  when  there  was  a  fire ;  I  was  paid  daring 
that  period  at  the  rate  of  only  five  hundred  dollars  per  annum. 

Being  cross-examined,  the  witness  testified :  I  was  detailed  a 
year  or  two  or  more  before  the  first  day  of  September,  1861,  I 


NEW  YORK— DECEMBER,  1858.  51 

Adolphua  Mincho  y.  The  Major,  &c,  of  the  City  of  New  York. 

was  not  a  member  of  any  patrol  or  post  squad ;  I  appeared  at 
the  station  house  at  master  call  on  Sundays  in  the  morning;  I  did 
patrol  duty  during  said  period  parts  of  every  Sunday,  also  at  new 
years1  and  at  riots ;  I  cannot  tell  how  often  I  was  called  out  at 
riots  or  fires;  on  Sunday  I  was  not  required  at  the  Court  of 
Sessions ;  I  was  paid,  and  signed  a  pay  roll  during  that  time 
semi-monthly ;  I  never  made  a  demand  at  the  time  of  any  pay- 
ment to  me,  or  at  any  other  time  for  more  salary  than  at  the 
rate  of  five  hundred  dollars  a  year ;  I  cannot  say  how  often,  nor 
on  what  particular  nights  I  did  such  night  duty." 

On  his  redirect  examination,  the  witness  further  states : 

u  During  that  time,  I  did  some  night  duty ;  I  was  always  called 
out  at  riots,  fires  and  holidays. 

Spencer  H.  Stafford,  being  sworn  as  a  witness  on  the  part  of 
the  plaintiff,  testified,  that  the  plaintiff's  claim,  from  September 
1, 1851  to  January  1, 1853,  is  $133.33,  the  interest  thereon  from 
January  1,  1853,  $54.83,  amounting  to  $188.16. 

The  plaintiff  here  rested  his  case. 

The  defendants  by  their  counsel  moved  to  dismiss  the  com- 
plaint on  the  following  ground.  First — "That  the  plaintiff  had 
not  shown  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendants,  whereupon  the  Court  granted  said  motion  to 
dismiss  the  complaint,  to  which  decision  the  said  plaintiff  by  his 
counsel  then  and  there  excepted.  It  was  thereupon  ordered  by 
the  Court  that  the  questions  of  law  arising  on  the  said  trial  be 
heard  in  the  first  instance  at  General  Term,  and  that  the  entry 
of  judgment  be  suspended  until  the  decision  of  the  General 
Term." 

Henry  L.  Clinton  for  the  plaintiff 

Richard  Busked  for  the  defendants. 

By  the  Court— Hoffman,  J.  The  plaintiff  alleges  that  he 
was,  from  the  1st  September,  1851,  to  the  1st  of  January,  1868, 
a  policeman  of  the  city  of  New  York,  duly  appointed  in  and  for 
the  Sixth  Ward  in  said  city,  and  entitled  to  the  exercise  of  such 
office  of  policeman.    During  the  whole  of  such  period  he  was 
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detailed  by  the  Mayor  to  attend  as  such  policeman,  and  perform 
the  duties  of  such  policeman,  at  the  Court  of  Sessions  in  his  said 
ward,  and  at  divers  otlier  places  in  the  said  city ;  and  that  he  did 
so  attend  and  perform  the  duties  of  such  detailed  policeman. 

Under  powers  conferred  by  the  act  of  the  Legislature  of  April 
10,  1850,  the  Common  Council,  by  an  ordinance  of  the  18th  of 
August,  1851,  declared,  in  the  third  section,  that  the  compensa- 
tion of  sergeants  of  police,  and  policemen  performing  post  or 
patrol  duty  in  their  respective  wards,  shall  be,  for  each  and  every 
day's  service,  at  the  rate  of  $600  per  annum. 

And  by  the  4th  section,  that  the  salary  of  policemen  detailed 
by  the  Mayor  or  Chief  of  Police,  for  the  performance  of  any 
special  duty,  is  fixed  at  the  sum  of  $500  per  annum. 

Under  this  ordinance  the  plaintiff  received  his  appointment 

On  the  14th  of  November,  1851,  the  Common  Council  amend- 
ed the  third  section  so  that,  as  thus  amended,  it  read  as  follows: 
41  The  compensation  of  sergeants  of  police  and  policemen  perform- 
ing duty  in  their  respective  wards,  shall  be  six  hundred  dollars 
per  annum."    The  fourth  section  was  left  unchanged. 

On  the  15th  September,  1853,  an  ordinance  was  passed,  that 
the  pay  of  the  detailed  policemen  be  fixed  at  the  same  rate  as  all 
other  policemen,  viz.:  $600  per  annum,  to  take  effect  from  the 
1st  of  January,  1853. 

When  this  ordinance  went  into  effect,  the  period  of  service  of 
the  plaintiff  had  ceased. 

The  plaintiff  on  his  examination  as  a  witness,  states  that  he 
did  duty  as  a  detailed  policeman,  and  also  did  patrol  duty  part 
of  every  Sunday  in  his  ward,  and  was  sometimes  called  out  when 
there  was  a  fire ;  that  he  was  not  a  member  of  any  patrol  or  post 
squad. 

The  plaintiff  claims  the  difference  between  $500  and  $600,  for 
the  whole  period  of  his  service,  being,  with  interest,  $188.16. 

Mr.  Justice  Bosworth  granted  a  motion  to  dismiss  the  com- 
plaint An  exception  was  taken ;  the  exceptions  to  be  heard  in 
the  first  instance  at  General  Term,  and  judgment  suspended 

It  isirare  that  so  plain  a  case  is  presented  to  the  Court.  The 
Common  Council  discriminate  between  classes  of  policemen,  and 
appoint  different  salaries  for  each  class.  This  discrimination  lasts 
while  the  plaintiff  serves ;  and  he  was  appointed  m  the  class 
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which  received  $500  salary.  If  he  did  other  duty  he  volunteered 
it,  without  a  shadow  of  contract,  express  or  legally  to  be  implied, 
that  he  should  be  paid;  without  a  pretense  even  that  the  Com- 
mon Council  knew  of  the  services,  much  less  directly,  or  through 
any  authorized  agent,  engaged  him  to  render  them. 

The  order  dismissing  the  complaint  should  be  affirmed,  and 
judgment  ordered  for  the  defendants,  dismissing  such  complaint, 
with  costs.1 

Judgment  accordingly. 


James  McNultt  v.  The  Mayor,  &o. 

This  action  involved  the  same  question,  and  was  decided  in 
the  same  manner,  at  the  same  time,  and  by  the  same  justices,  as 
the  foregoing  case  of  Mincho  v.  The  Mayor,  <hc. 

1  The  'third  section  of  the  ordinance  of  the  18th  of  August,  1851,  fixed  the 
compensation  of  policemen  "  performing  post  or  patrol  duty,"  and  the  fourth 
section  that  of  "detailed"  policemen.  The  compensation  prescribed  for 
u detailed"  policemen  was  $500  per  annum ;  that  prescribed  for  policemen 
"performing  post  or  patrol  duty"  was  not  $600  per  annum  at  all  events,  but 
was  at  that  rate  "  for  each  and  every  day's  service." 

The  ordinance  of  the  14th  of  November,  1851,  by  its  terms,  professed  to 
operate  upon  the  third  section,  and  on  that  only.  It  amended  that  section  so 
that  by  it,  as  thus  amended,  the  compensation  prescribed  for  policemen  per- 
forming duty  in  their  respective  wards  should  be  $600  per  annum,  generally 
and  absolutely,  and  not  at  that  rate  "  for  each  and  every  day's  service."  The 
ordinance  of  the  14th  of  November,  1851,  does  not*  in  terms  or  by  any  just 
construction,  affect  the  fourth  section  of  the  ordinance  of  the  18th  of  August, 
185L 

The  very  terms  of  the  amending  ordinance  show  that  the  whole  object  and 
purpose  of  amending  was  to  eliminate  from  the  third  section  the  words  "for 
each  and  every  day's  service  at  the  rate  of" 

That  such  was  the  whole  purpose  of  the  amendment,  and  that  it  was  so 
understood  by  the  policemen  and  the  defendants  is  shown,  not  only  by  the 
fact  that  the  detailed  policemen  were  subsequently  paid  and  received  $500  per 
annum,  as  being  the  whole  compensation  to  which  they  were  entitled,  but 
also  by  the  ordinance  of  the  15th  of  September,  1853,  by  which  "  the  pay  of 
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Dudley  Smith  v.  Symmes  Gardner,  Survivor,  &c. 

1.  The  makers  of  a  promissory  note,  which,  in  terms,  is  payable  to  their  own 
order,  and  is  by  them  indorsed,  thereby  contract  with  whomsoever  may  be 
the  legal  indorsee  when  it  becomes  payable,  to  pay  it  to  him. 

2.  Such  a  note,  though  made  in  and  by  a  resident  of  Massachusetts,  and  de- 
livered by  the  maker  to  a  resident  of  the  same  State,  can  be  collected  of 
the  maker  by  an  indorsee  of  it  residing  in  New  Hampshire,  notwithstand- 
ing the  subsequent  discharge  of  the  maker  by  the  insolvent  laws  of  Massa- 
chusetts ;  such  indorsee  having  taken  it  for  value  before  its  maturity,  and 
not  having  been  a  party  to  such  insolvent  proceedings. 

(Before  Hoffman,  Pierrepont  and  Monorief,  J.  J.) 

Heard,  December  4th;  decided,  December  3 1st,  1858. 

This  is  a  motion  by  the  plaintiff  for  judgment  on  a  verdict  in 
his  favor  taken  subject  to  the  opinion  of  the  Court.  The  case 
presenting  only  questions  of  law,  they  were  ordered,  at  the  trial, 
to  be  heard  irrthe  first  instance  at  the  General  Term.  The  action 
was  tried  before  Mr.  Justice  Slosson  and  a  jury,  on  the  23d  of 
April,  1857.  It  was  brought  by  the  plaintiff  (Dudley  Smith),  a 
resident  of  the  State  of  New  Hampshire,  to  recover  of  the  defend- 
ant, Symmes  Gardner,  survivor,  Ac.,  the  amount  of  a  promissory 

the  detailed  policemen"  was  "  fixed  at  the  same  rate  as  all  other  policemen, 
viz. :  $600  per  annum,  to  take  effect  from  the  first  day  of  January,  1853." 

The  idea  that  a  policeman,  though  a  "  detailed  policeman ''  was  entitled  to 
$600  per  annum,  provided  he  performed  such  duty  in  his  own  ward ;  and  was 
entitled  to  but  $500  per  annum  if  he  performed  such  duty  in  another  ward, 
can  find  no  support  from  the  ordinance  of  August  18,  1851,  as  amended  by 
that  of  the  14th  of  November,  1851. 

There  is  nothing  in  the  evidence  given  at  the  trial  to  justify  the  presump- 
tion or  inference  that  any  of  the  services  which  the  plaintiff  performed  while 
a  policeman,  and  as  a  policeman  were  services  which  it  was  not  his  duty  as 
a  "  detailed  policeman"  to  perform.  They  seem  to  have  been  performed  as 
Bervices  which,  according  to  the  regulations  of  the  police  department,  a  "  de- 
tailed policeman"  was  expected  and  required  to  render,  as  a  matter  of  course. 
The  evidence  given  is  in  perfect  harmony  with  this  view  of  his  duties.  In 
this  view,  the  plaintiff  has  been  paid  the  full  compensation  to  which  he  was 
entitled.  The  ordinance  of  the  15th  of  September,  1853,  cannot  aid  his  claim 
to  extra  compensation,  as  he  ceased  to  be  a  policeman  before  the  time  arrived 
from  which  that  ordinance  was  to  take  effect — Rq>. 
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note  for  $1,466.20,  dated  18th  September,  1851,  made  by  the 
firm  of  Gardner  &  Bartlett,  (of  whom  defendant  is  the  survivor,) 
payable  six  months  after  date,  to  their  own  order,  and  by  them 
indorsed. 

The  defendant  claims  the  benefit  of  a  discharge  alleged  to  have 
been  obtained  by  him  under  the  insolvent  laws  of  Massachusetts, 
on  the  19th  May,  1858,  whereby  he  insists  he  was  discharged 
from  liability  on  the  note. 

The  material  facts,  as  proved  at  the  trial,  are  as  follows : 

On  or  about  13th  of  September,  1851,  the  firm  of  Smith  &  Lou- 
gee,  (composed  of  Frederick  Smith,  Jr.,  and  Charles  F.  Lougee,)  at 
Boston,  in  Massachusetts,  where  they  were  doing  business,  sold 
to  Gardner  k  Bartlett,  of  the  same  place,  merchandise,  and  re- 
ceived therefor  the  note  in  suit. 

Smith  &  Lougee  sold  said  note  before  its  maturity,  to  Frede- 
rick Smith,  Sr.,  (an  uncle  of  Frederick  Smith,  Jr.,)  who  re- 
ceived it  on  account  of  a  large  debt  due  him  by  Smith  & 
Lougee. 

On  or  about  15th  of  October,  1851,  the  plaintiff  (Dudley 
Smith),  who,  for  twenty  years,  has  resided,  and  still  resides,  in 
New  Hampshire,  at  Gilford,  in  that  State,  purchased  this  note 
from  Frederick  Smith,  Sr.,  and  gave  him  therefor  a  note  of  Fred- 
erick Smith,  Sr.,  for  $814.46,  dated  18th  December,  1848,  paya- 
ble on  demand,  with  interest,  and  a  receipt  to  account  to  him  for 
the  balance  of  this  note  when  collected,  after  deducting  charges 
and  expenses  of  collection ;  Frederick  Smith,  at  the  same  time, 
guaranteeing  the  note. 

The  record  of  the  proceedings  in  insolvency,  the  admission  of 
which  was  objected  to,  as  not  being  proved  by  sufficient  or  com- 
petent testimony,  purported  to  show,  that  the  original  warrant  in. 
the  insolvency  proceedings  of  Gardner  and  Bartlett  was  issued 
on  the  5th  of  November,  1852,  and  that  such  proceedings  were 
thereupon  had ;  that  on  the  19th  of  May,  1858,  the  commissioner 
granted  to  Gardner  and  Bartlett  a  discharge,  which  is  set  forth 
m  the  case. 

The  discharge  was  granted  under  a  statute  of  the  State  of  Mas- 
sachusetts, passed  on  the  23d  of  April,  1888,  and  the  statutes  or 
"acts  in  addition  thereto,"  and  in  terms  declares  "that  by  force 
of  the  acts  aforesaid,  the  said  Symmes  Gardner  is  absolutely  and 
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wholly  discharged  from  all  his  joint  and  separate  debts  which 
have  been  or  shall  be  proved  against  his  joint  or  separate  estate 
assigned  as  aforesaid,  and  from  all  his  joint  and  separate  debts 
which  are  provable  under  the  said  acts,  and  which  are  founded 
on  any  contract  made  by  him  within  this  Commonwealth  or  to 
be  performed  within  the  same,  and  made  since  the  passing  of  the 
first  named  act  aforesaid,  and  from  all  debts  which  are  provable 
as  aforesaid,  and  which  are  founded  on  any  contract  made  by 
him  since  the  passing  of  said  first  named  act,  and  due  to  any 
persons  who  were  resident  within  this  Commonwealth  on  the  6th 
day  of  November  last,  being  the  day  of  the  first  publication  of 
the  notice  of  the  warrant  issued  for  the  seizure  of  the  estate  of 
the  said  Symmes  Gardner,  and  from  all  demands  against  him  for 
or  on  account  of  any  goods  or  chattels  wrongfully  obtained, 
taken  or  withheld  by  him  according  to  the  form  of  the  act  afore- 
said." 

The  exceptions  taken  to  the  sufficiency  and  competency  of  the 
evidence  given  to  prove  the  proceedings  in  insolvency,  are  not 
stated,  as  the  Court  was  of  opinion  that  the  discharge,  though 
proved  by  unexceptionable  evidence,  was  not  a  bar  to  the  pre- 
sent action. 

The  Judge  directed  a  verdict  in  favor  Qf  the  plaintiff  for 
$1,915.10,  subject  to  the  opinion  of  the  Court,  and  directed  the 
questions  of  law  arising  in  the  case,  to  be  first  heard  at  the  Gen- 
eral Term.  A  verdict  was  given  accordingly,  and  the  plaintiff 
now  moves  for  judgment  on  the  verdict. 

B.  W.  Bonney  <k  Alfred  Roe,  for  the  plaintiff. 

Even  if  it  be  admitted  that  the  discharge  of  the  defendant  was 
duly  granted  and  duly  proved  at  the  trial,  the  plaintiff  is  still 
entitled  to  recover:  He  was  never  a  resident  of  the  State  of  Mas- 
sachusetts; and,  being  a  non-resident  creditor,  his  claim  is  not 
affected  by  this  discharge.  (Laws  of  Mass.,  1838,  ch.  163,  §  7 ; 
Baker  v.  Wheajkm,  5  Mass.  R.,  609;  Watson  v.  Bourne,  10 
id.,  337 ;  Braynard  v.  Marshall,  8  Pick.  R.,  194 ;  Beits  v.  Bag- 
ley,  12,  id.,  572  ;  Agnew  v.  Plait,  15  id.,  417 ;  Savoye  v.  Marsh, 
10  Met  R.,  594;  Fiske  v.  Foster,  10  id.,  597  ;  llsley  v.  Merriam, 
7  Cush.  R.,  242 ;  Tovme  v.  Smith,  1  Woodb.  and  Minot,  115  ; 
Donnelly  v.  Corbett,  8  Seld.,  600 ;  Gardner  v.  Oliver  Lee's  Bank, 
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11  Barb.,  568.)  The  plaintiff  is,  therefore^  entitled  to  judg- 
ment for  the  amount  due  on  the  note,  as  stated  in  the  case,  with 
interest  from  the  time  of  the  trial,  and  costs.  » 

John  K  Parsons  for  the  defendant 

1.  All  contracts  not  expressly  providing  that  they  are  to 
be  performed  elsewhere,  are  deemed  to  be  contracts  of  the  place 
where  they  are  made. 

This  note,  for  example,  made  in  Boston,  and  payable  generally, 
was  payable  in  Boston. 

lis  obligation,  effect,  and  construction,  therefore,  are  gov- 
erned, and  are  to  be  determined  by  the  Laws  of  the  State  of 
Massachusetts,  where  it  was  made  and  was  to  be  paid.  (Story's 
Con£  of  Laws,  §§  242,  261,  268,  266,  278a,  280,  314;  2  Kent's 
Com.,  459 ;  Note  to  Andrews  v.  Herriol,  4  Cowen,  511,  stating 
all  the  authorities.   Vide  all  the  cases  cited  below.) 

2.  It  follows  as  a  part  of  the  same  rule,  that  a  discharge  which 
is  valid  by  the  laws  of  the  place  where  the  note  is  made,  and  is 
to  be  paid,  is  valid  everywhere.  (Story's  Conf.  of  Laws,  §§  881, 
S88,  835,  340,  346;  2  Kent's  Com.,  459;  Potter  v.  Brown,  5 

'  East  R,  124 ;  Blanchard  v.  Russell,  13  Mass.  R.,  4.) 

8.  That  this  is  so  where  the  parties  to  the  contract  are  all  sub- 
ject to  the  jurisdiction  of  the  same  State,  and  where  the  law  is 
made  by  an  authority  common  to  the  debtor  and  creditor,  is 
abundantly  demonstrated  by  the  following  authorities.  (  Smith  v. 
Smitky  2  Johns.  R.,  240;  Mather  r.  Bush,  16  Johns.,  288  ;  Van 
Hook  v.  Whiilock,  26  Wend.,  58 ;  Baker  v.  Wheaton,  5  Mass., 
509.) 

4.  That  the  residence  of  the  parties  to  the  contract  does  not 
vary  the  effect  of  the  discharge;  but  that  a  discharge  in  proceed- 
ings conformed  to  the  laws  of  the  State  where  the  contract  was 
made,  and  is  to  be  performed,  (the  contract  having  been  origin- 
ally made  between  citizens  of  that  State,)  absolutely  discharges 
all  liability  upon  the  contract,  is  now  established  to  be  the  true 
rule  in  respect  to  the  effect  of  a  discharge  in  insolvency.  Parties 
contract  with  reference  to  the  law  of  the  place  where  the  con- 
tract is  made ;  the  creditor  looks  to  the  remedies  which  that  law 
provides,  and  every  assignee  of  a  contract  takes  with  notice  of 
every  defense  to  it,  given  as  matter  of  course  by  the  laws  of  the 
Bovw—You.  IV.  8 
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place  where  the  contract  was  made.  The  true  rule  is  that  the 
obligation  of  a  contract  may  be  discharged  by  the  same  law  which 
gave  it  force.  (Story's  Conf.  of  Laws,  §  340 ;  2  Kent's  Com. ; 
Potter  v.  Brown,  5  East  R  123,  130 ;  Hicks  v.  Brown,  12  Johns., 
142 ;  Sherrill  v.  Hopkins,  1  Cowen,  103, 107  ;  Blanchardv.^RusseU, 
13  Mass.  B.,  1 ;  Eeviewing  all  the  earlier  cases ;  Ory  v.  Winter, 
16  Martin's  (Lou.)  R,  277 ;  Stevens  v.  Morris,  10  N.  H.,  466 ; 
HaU  v.  Boardman,  14  N.  H.,  38 ;  Brigham  v.  Henderson,  1  Cush- 
ing,  430.)  He  also  cited,  and  commented  on,  (McMillan  v.  McNeill, 
4  Wheat,  209;  Sturges  v.  Crovmingshield,  id.,  122;  Cook  v. 
Moffat,  6  How.,  295 ;  Ogden  v.  Saunders,  12  Wheat,  218 ;  Don- 
nelly v.  Corbett,  3  Seld.,  500,)  and  insisted  that  the  discharge 
terminated  all  liability  of  the  defendant,  as  maker  of  the  note 
in  suit 

By  the  Court — Pierrepont,  J.  The  questions  for  con- 
sideration are :  First,  whether  the  defendant  has  shown  a  discharge 
under  the  insolvent  laws  of  Massachusetts,  by  competent  evi- 
dence? 

And  second,  whether  such  discharge,  if  proved,  is  a  bar  to  this 
action? 

We  have  very  grave  doubts  whether  any  discharge  has  been 
shown  by  legal  proofs.  But  conceding  the  discharge  to  have 
been  established,  as  claimed  by  the  defendant,  we  think  such  dis- 
charge no  bar  to  this  action.  The  note  was  negotiable;  and 
payable  at  no  particular  place.  It  was  drawn  to  the  makers' 
order;  by  them  indorsed  in  blank  and  put  into  the  market,  in 
payment  for  goods.  It  passed  to  the  plaintiff,  (a  resident  of  New 
Hampshire,)  before  due,  in  the  regular  course  of  business,  and 
for  value.  It  was  not  a  contract  to  be  performed  at  any  particu- 
lar place.  It  was  a  contract  to  pay  the  holder,  wherever  such 
holder  might  reside,  at  its  maturity.  If  the  maker,  after  default  in 
payment,  had  been  found  in  New  Hampshire,  he  could  have  been 
sued  there.  He  was  found  in  New  York  and  is  sued  here. 
(Braynard  v.  Marshall,  8  Pick.,  194 ;  Savage  v.  Marsh,  10  Met, 
594.) 

He  pleads  a  discharge  from  his  debts  under  the  insolvent  laws 
of  Massachusetts,  to  which  discharge,  or  to  any  proceedings 
therewith  connected,  the  plaintiff  has  never  been  a  party.    On 
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the  principle  of  comity  between  the  States,  our  courts  are  asked  to 
recognize  this  discharge  as  a  good  plea  in  bar  to  the  action.  I  think 
it  quite  clear,  from  several  decided  cases,  that  if  this  suit  were 
before  the  courts  of  Massachusetts,  thisNdischarge  would  not 
avail  the  defendant  (Dinsmore  v.  Bradley,  5  Gray,  487 ;  Hough- 
ton v.  Maynardy  5  id.,  552;  Savage  v.  Marsh,  10  Met.,  594; 
Braynard  v.  Marshall,  8  Pick.,  194.) 

It  would  then  be  something  more  than  comity,  for  our  courts 
to  give  effect  to  a  Massachusetts  discharge,  which  the  courts  of 
that  State  would  not 

Since  the  case  of  Donnelly  v.  Gvrbett,  in  which  Judge  Gardi- 
nkr  delivered  the  opinion  of  the  Court  of  Appeals,  (3  Seld.,  500,) 
the  question  as  to  the  effect  of  a  discharge  under  an  insolvent 
law  of  a  sister  State,  has  been  considered  settled  in  New  York. 
Corbett,  a  resident  of  South  Carolina,  purchased  goods  of  Don- 
nelly, a  merchant  of  New  York,  and  gave  his  note  for  the  price, 
payable  eight  months  after  date,  at  the  Bank  of  South  Carolina, 
in  Charleston.  The  note  was  dishonored,  and  Donnelly  recovered 
judgment  in  the  State  of  South  Carolina;  a  ca.  sa.  was  issued 
upon  the  judgment,  and  Corbett  was  imprisoned.  Subsequently 
he  obtained  a  discharge  from  imprisonment,  and  from  his  debts, 
under  the  insolvent  laws  of  South  Carolina,  which  were  passed  in 
1759,  and  perpetuated  in  1783.  Some  two  years  after  the  dis- 
charge, Donnelly  commenced  suit  upon  the  judgment,  by  attach- 
ment, issued  out  of  the  Supreme  Court  of  this  State.  Corbett 
pleaded  his  discharge  in  bar.  The  Court  held  that  the  discharge 
was  no  bar  to  this  action,  although  the  place  of  the  performance 
of  the  contract  was  in  South  Carolina,  and  although  the  law  of 
that  State,  under  which  the  discharge  was  granted,  had  been  in 
force  more  than  fifty  years  before  the  debt  was  contracted. 

Judgment  must  be  entered  for  the  plaintiff  with  costs. 

Judgment  accordingly.1 

1  See  Bcbiruon1*  Practice,  Titlk  "Effect  of  discharge  under  Insolvent  or 
Bankrupt  Law,"  voL  1,  p.  89. 
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Heboy/Stbuthers  &  Co.,  Plaintiffs  and  Respondents,  v.  Van 
'   Pelt  &  Smith,  Defendants  and  Appellants. 

1.  Where  a  firm  has  bought  goods  and  is  subsequently  dissolved,  and  a  new 
firm  is  formed  composed  of  one  of  the  former  firm  and  of  a  third  person,  but 
under  the  same  firm  name;  and  subsequently  a  note  in  the  firm's  name  is 
given  by  the  partner  who  was  a  member  of  both  firms,  to  a  vendor  of  goods 
to  the  old  firm,  and  such  note  is  not  paid  when  due ;  the  vendor  may  re- 
cover, in  an  action  for  goods  sold  and  delivered,  of  the  persons  to  whom 
they  were  sold;  if  it  appear  that  when  he  took  such  note  he  had  no  know- 
ledge or  notice  that  it  was  not  the  note  of  the  firm  composed  of  the  indivi- 
duals to  whom  the  goods  were  sold. 

2.  "  Was  this  note  the  note  of  the  old  firm  or  the  new  firm  ?  "  is  an  improper 
question  to  be  put  to  a  witness  on  the  trial  of  an  action  for  the  goods  so 
sold. 

(Before  Hoffman,  Pirrrepont  and  Monorief,  J.  J.) 

Heard,  December  15,  1858;  decided,  January  15,  1859. 

This  is  an  appeal  by  the  defendant,  Smith,  from  an  order 
denying  a  motion  made  by  him  on  a  case  (containing  exceptions) 
for  a  new  trial.  The  action  was  tried  before  Mr.  Justice  Pdebre- 
pont  and  a  jury,  on  the  22d  of  June,  1858. 

The  action  was  brought  by  James  H.  Heroy,  Joseph  Struthers 
and  David  J.  Mariner,  as  partners,  under  the  firm  name  of  Heroy, 
Struthers  &  Co.,  against  Henry  Van  Pelt  and  Nicholas  JE  Smith, 
as  partners,  under  the  firm  name  of  "  Van  Pelt  &  Smith,"  to 
recover  for  goods  (consisting  of  glass)  sold  and  delivered  by  the 
plaintiffs  to  the  defendants,  between  the  16th  and  31st  of  July, 
1857,  amounting  to  $685. 

Nicholas  R  Smith  alone  answered  the  complaint,  and  set  up  as 
a  defense  that  he  and  Van  Pelt  dissolved  on  the  15th  of  Septem- 
ber, 1857 ;  and  that  immediately  thereafter,  and  on  or  about  the 
15th  of  September,  1857,  Van  Pelt  formed  a  partnership  with 
one  James  R  Smith,  and  continued  business  under  the  firm  name 
of  "Van  Pelt  k  Smith;"  and  that  the  plaintiffs,  on  the  9th  of 
October,  1857,  took  a  note  of  the  new  firm,  dated  the  25th  of 
September,  1857,  for  the  amount  of  their  claim,  at  four  months, 
"  in  full  payment  and  satisfaction  of  the  claim  of  the  plaintiffs, 
upon  the  original  firm  of  Van  Pelt  &  Smith." 
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At  the  trial,  Joseph  Struthers,  Nicholas  E.  Smith,  Heroy,  Van 
Pelt,  and  James  H.  Heroy,  were  examined  as  witnesses. 

It  was  proved  that  the  plaintiffs  took  a  note,  on  the  9th  of  Oc- 
tober, 1857,  dated  the  25th  of  September,  1857,  signed  "Van 
Pelt  k  Smithy"  for  $685,  at  four  months,  and  gave  a  receipt, 
reading  thus : 

11  New  York,  Oct  9, 1857. 

"  Received  from  Van  Pelt  k  Smith  their  note,  dated  Sept.  25, 
'57,  four  months,  for  six  hundred  and  thirty-five  TW  dollars,  in 
full  for  bill  of  glass  to  date. 

"$635.00.    -  Heroy,  Struthers  k  Oo." 

The  testimony  of  Struthers  &  Heroy  tended  to  show  that  neither 
of  them  knew,  or  had  reason  to  suspect,  when  the  note  was  taken, 
that  N.  E.  Smith  had  ceased  to  be  one  of  the  firm  of  "  Van  Pelt 
k  Smith,"  or  that  James  B.  Smith,  had  become  a  member  of  it. 
The  testimony  of  N.  E.  Smith  and  of  Van  Pelt,  on  the  other 
hand,  tended  to  show  that  Heroy  and  Struthers  both  knew  of 
the  change  in  the  firm  of  Van  Pelt  k  Smith,  and  took  the  note 
with  full  knowledge  of  it 

Henry  Van  Pelt,  who  was  offered  as  a  witness  for  the  defend- 
ant, after  testifying  to  the  circumstances  under  which,  as  he  re- 
presented, the  note  of  the  25th  of  September,  1867,  was  given ; 
the  time  when  it  was  given ;  as  to  the  dissolution  of  the  firm  of 
Van  Pelt  k  Smith,  and  as  to  the  formation  of  the  new  firm  of 
that  name;  and  as  to  the  plaintiff's  knowledge  of  those  facts 
when  they  took  the  note,  was  asked  this  question : 

Q.  "Was  this  note  the  note  of  the  old  firm,  or  of  the  new 
firm?" 

The  plaintiffs  objected  to  the  question,  the  objection  was  sus- 
tained and  the  defendant  excepted. 

When  the  evidence  was  closed,  the  defendant  requested  the 
Court  to  charge  the  jury,  that  the  defendant  was  entitled  to  a 
verdict  The  Court  refused  to  so  charge,  and  the  defendant  ex- 
cepted 

The  Court  "charged  the  jury  that  if  they  believed  from  the 
evidence  that  neither  of  the  plaintiffs  knew  or  had  notice  that 
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the  note  referred  to  was  the  note  of  the  new  firm  when  they  took 
it,  that  then  the  plaintiffs  were  entitled  to  recover." 

No  exception  was  taken  to  the  charge. 

The  jury  rendered  a  verdict  for  the  plain  tiffs  for  the  amount 
claimed.  The  defendant  made  a  case  containing  the  evidence 
and  the  foregoing  exceptions,  and  moved  thereon  at  Special 
Term  for  a  hew  trial,  which  motion  was  denied,  and  from  the 
order  denying  it,  the  defendant  Smith,  appealed  to  the  General 
Term. 

The  plaintiff's  in  their  complaint,  alleged  that  such  note  had 
been  given  and  taken ;  that  it  was  given  and  taken  as  being  the 
note  of  the  old  firm,  and  therein  offered  to  surrender  it  at  the 
trial,  and  on  the  trial  the  note  was  produced  at  the  request  of 
the  defendant 

William  Stanley \  for  the  appellant,  (the  defendant  Smith.) 

W.  W.  Niles,  for  the  respondents,  (the  plaintiffe.) 

Moncrief,  J.  It  is  insisted  that  the  Judge  erred,  at  the  trial, 
in  refusing  to  allow  the  question : 

"  Was  this  note  the  note  of  the  old  firm  or  of  the  new  firm  ?" 

Some  testimony  had  been  given  tending  to  show  the  circum- 
stances under  which  the  note  was  taken  by  the  plaintiffs ;  whether 
it  was  the  note  of  the  old  firm  or  of  the  new  firm,  and  perhaps 
enough  to  show  by  which  of  the  two  firms  it  was  in  fact  made.  At 
all  events,  sufficient  evidence  had  been  adduced  to  make  it  proper 
to  submit  this  question  to  the  jury.  The  witness  was  asked,  in 
effect,  to  state  a  fact  which  it  was  the  province  of  the  jury  to 
determine,  if  the  evidence  can  be  regarded  as  conflicting.  If  it 
cannot  be  regarded  as  conflicting,  then  he  was  asked  to  state  a 
conclusion  of  law. 

The  ruling  of  the  Court  was  correct 

The  fact  that  the  note  was  made  by  the  new  firm  was  assumed 
by  the  Court  in  the  charge  to  the  jury. 

The  defendant  also  urged  that  the  Court  improperly  refused 
to  charge  the  jury,  the  evidence  being  closed,  "that  the  defend* 
ant  was  entitled  to  a  verdict'9 
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The  issues  made  by  the  pleadings,  presented  the  questions, 
whether  the  note  delivered  to  the  plaintiffs  was  known  by  them 
to  be  the  note  of  the  new  firm,  and  whether  it  was  taken  by 
them  in  payment  and  satisfaction  of  the  claim  in  suit  Much 
testimony  had  been  introduced  in  reference  to  these  questions, 
and  the  jury  of  right  alone  could  determine  them.  The  case  was 
not  of  a  character  to  be  withdrawn  from  the  consideration  of  the 
jury. 

The  Court  properly  submitted  the  whole  case  and  its  issues  to 
the  jury.  The  charge  was  "  that  if  they  believed,  from  the  evi- 
dence, that  neither  of  the  plaintiffs  knew  or  had  notice  that  the 
note  referred  to  was  the  note  of  the  new  firm  when  they  took  it, 
that  then  the  plaintiffs  were  entitled  to  a  verdict" 

No  exceptions  were  taken  to  the  charge  of  the  Judge,  nor  was 
any  request  made  to  submit  any  matter  or  proposition  to  the 
jury.    The  defendant  therefore  cannot  complain  of  the  charge. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Upon  a  careful  review  of  the  whole  case  it  cannot  be  said  that 
the  verdict  is  not  well  sustained  by  the  evidence.  The  finding, 
clearly,  is  not  against  the  weight  of  evidence. 

The  order  denying  a  new  trial  should  be  affirmed,  with  costs. 

Hoffman,  J.  There  was  no  exception  to  the  charge.  The 
acceptance  of  a  note  of  the  new  firm  for  a  debt  of  the  old  firm 
may,  under  certain  circumstances,  operate  as  a  discharge ;  but  if 
the  creditor  took  a  note  of  new  parties  dealing  under  the  same 
firm  name,  from  one  of  them  who  was  his  original  debtor,  and 
with  the  concurrence  of  the  other  member  of  the  old  firm  no 
discharge  of  the  obligation  of  the  latter  would  be  produced.  The 
whole  case  turns  upon  the  question  whether  the  plaintiffs  did 
not  expect  to  get,  and  suppose  they  had  got,  the  note  of  the  old 
firm;  and  whether  the  present  defendant,  Smith,  did  not  sanc- 
tion, by  his  acts,  this  supposition.  This  question  was  fairly  put 
to  the  jury,  and  they  have  answered  it  in  the  plaintiffs'  favor. 

The  question  whether  the  note  given,  was  the  note  of  the  old 
or  of  the  new  firm,  was  a  complex  question  of  fact  and  law,  not 
to  be  put  to  a  witness. 

The  order  denying  a  new  trial  must  be  affirmed,  with  costs. 
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Pierrepont,  J.,  concurred  in  the  opinion  that  the  order 
should  be  affirmed. 
Order  affirmed. 


I 
Lowell  Holbrook  v.  Wm.  S.  Wilsok  and  Francis  Brown. 

1.  Where,  in  an  action  by  an  indorsee  against  the  makers  of  a  note,  the  de- 
fense is  that  it  was  made  and  delivered  to  an  Insurance  Company,  at  its 
request,  and  without  consideration,  solely  by  reason  of  false  representations 
made  by  the  officers  of  the  Company,  that  the  Company  fraudulently  mis- 
appropriated it,  and  that  the  plaintiff  took  it  with  knowledge  of  such  facte; 
and  it  appears  at  the  trial  that  the  defendants  made  the  note  at  the  solicitation 
of  Rich  &  Knowlton,  who  had  subscribed  $2,500  to  "a  subscription  of 
$400,000  in  premium  notes  (to  be  given  to  such  Company)  to  be  written 
against,"  and  "to  be  binding  when  $300,000  was  subscribed";  to  enable 
Rich  &  Knowlton  to  give  such  note  to  said  Company  in  lieu  of  their  own 
note  for  that  Bum,  in  payment  of  a  like  amount  of  their  said  subscription, 
and  that  Rich  and  Knowlton,  on  soliciting  and  obtaining  such  note,  stated 
to  the  defendants  the  terms  of  the  $400,000  subscription,  and  that  in  pro- 
curing such  note  they  were  acting  in  their  own  behalf;  evidence  of  the 
representations  made  by  Rich  and  Knowlton,  to  the  defendants,  as  to  the 
condition  of  the  Company,  are  inadmissible. 

2.  To  make  them  admissible,  under  such  pleadings,  it  is  necessary  to  show 
that  Rich  &  Knowlton  were  then  acting  as  agents  of,  or  on  behalf  of  said 
Company,  or  that  the  latter  took  the  note  with  notice  of  such  representations* 

3.  In  such  an  action,  the  defendants  must,  at  least,  show  that  the  condition, 
on  which  the  subscriptions  to  the  #400,000  subscription  were  to  be  binding, 
had  not  been  complied  with  by  a  subscription  of  $300,000,  assuming  that 
such  a  defense  would  be  equally  open  to  them  as  to  Rich  &  Knowlton,  on 
a  note  given  by  the  latter,  in  pursuance  of  their  subscription. 

4.  If  a  note  be  voluntarily  given  in  payment  of  such  a  subscription  before 
$300,000  is  subscribed,  and  with  knowledge  of  that  feot;  it  cannot  be  set 
up  as  a  defense  to  a  suit  on  the  note,  that  $300,000  was  not  in  fact  sub- 
scribed, when  such  note  was  made  and  delivered  to  the  Company. 

6.  The  fact,  that  such  Insurance  Company,  a  few  days  after  the  defendants' 
note  was  taken  by  it,  sent  to  them  a  written  receipt,  (in  terms  like  those 
sent  to  the  actual  subscribers,)  which  receipt  stated  that  such  Company  had 
received  from  the  defendants,  the  note  in  question  Mbemg  their  subscription 
to  the  Atlas  Mutual  Insurance  Company,  to  be  held  and  used  by  the  Company 
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for  tiie  purpose  of  paying  the  losses  of  the  Company,  or  to  be  used  hrraiging 
money  to  be  applied  to  the  payment  of  said  losses.  Five  per  cent  to  be> 
paid  by  the  Company  on  the  payment  of  said  note,  according  to  the  terms 
of  the  charter,1'  is  of  itself  no  defense  to  an  action  by  the  Company  on  such 
note ;  or  by  one  to  whom  it  has  been  transferred  by  order  of  the  Company 
as  security  lor  the  payment  of  money  loaned  on  its  credit  to  the  Company. 

&  When  there  is  no  conflict  of  evidence,  the  question,  whether  the  fads' 
which  it  tends  to  establish  constitute  a  defense,  it  is  for  the  Court  to 
determine  and  not  the  jury. 

7.  The  fret,  that  $37,000  in  amount,  of  the  $300,000  subscription,  was 
subscribed  by  other  insurance  companies,  does  not  tend  to  show  a  non- 
compliance with  the  condition  on  which  the  subscriptions  to  the1  $400,000 
subscription  were  to  be  binding,  it  not  appearing  what  the  named  of  those 
companies1  are,  and  that  they  had  not  legal  capacity  to  so  subscribe; 

&  The  refusal  of  the  judge,  at  the  trial,  to  adjourn  the  cause  to  a  subsequent 
day,  to  enable  eiiher  party  to  obtain  further  testimony,  cannot  be  made  the 
subject  of  an  exception. 
(Before  Softhak,  Pkrrepoht  and  Monobtet,  J.  J.) 

Heard,  November  10,  1858;  decided,  January  22,  1859. 

This  case  comes  before  the  Court,  on  questions  of  law  arising 
at  the  trial,  and  there  directed  to  be  heard  in  the  first  instance  at 
jthe  General  Term.  The  action  was  tried  on  the  8th  of  April, 
1868,  before  Mr.  Justice  Bosctorth  and  a  jury,  when  a.  verdict 
was  ordemd  in  favor  of  the  plamtifls  for  the  amount  claimed.  It 
is  brought  by  the  plaintiff  as  indorsee  of  a  note,  of  which  the  de- 
fendants are  the  rtmkers. 

The  compiamt  (verified  November  26th,  I860,)  states  that 
the  defendants,  as  partners,  composing  the  firm  of  WiMOn  * 
Brown,  on  or  about  the  8th  of  November,  1865,  made  their  rartfe- 
of  that  date  for  $500,  payable  twelve  months  from  its  date,  tothtfr 
own  order,  for  value  received,  and  indorsed  it  in  blank,  and  de- 
livered it  to  the  Atlas  Mutual  Insurance  Company ;  that  after- 
wards and  before  its  maturity,  the  plaintiff  became  the  laWfbl1* 
holder  of  it  for  value,  and  still  is;  that  it-is  past  due,  and  wholly 
unpaid;  and  prays  judgment  for  $600,  with  interest  from  Ho- 
vembefllth,  1866. 

The  answer  (verified  December  26th,  1800,)/™*,  denies  that 
on  or  about  the  8th  of  November,  1866,  the  defendants  made  of 
indorsed  the' note,  or  delivered  it  to  said  Insurance  Company  or4 
that  H  wa*  transferred  to  the  plaintiff  for  value  before  its  matu- 
rity, or  any  time,  or  that  he  became  or  is  the  lawftal  holder  of  it 

Bosw.— Vol.  IV.  0 
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Second.  It  alleges  as  a  separate  and  distinct  defense,  that  on  or 
about  the  8th  of  January,  1856,  the  defendants  executed  such  a 
note  as  that  described  in  the  complaint;  that  this  was  done  at  the 
request  and  solicitation  of  said  Company,  and  the  note,  at  the 
like  request,  was  dated  the  8th  of  November,  1855.  That  it  was 
so  made,  and  indorsed  and  delivered  to  said  Company,  "  upon 
an  agreement  with  said  Company,  that  said  note  should  be  held 
by  it,  and  appropriated  in  payment  of  premiums  upon  insurance, 
which  said  Company  agreed  to  make  for  these  defendants,  and 
for  which  policies  were  to  be  issued  by  said  Company,  and  not 
be  used  or  applied  otherwise :  that  at  the  time  said  note  was  so 
made  and  delivered,  the  officers  of  the  said  Company  stated  and 
represented  to  the  defendants  that  the  said  Company  was  in  good 
condition  and  standing,  and  was  perfectly  solvent,  and  would  be 
able  to  issue  all  the  policies  to  which  the  defendants  would  be 
entitled  by  the  payment  of  premiums  to  the  amount  of  the  said 
note,  and  to  meet  and  pay  all  the  liabilities  they  might  thereby 
incur;  that  it  was  entirely  upon  the  faith  ofj  and  in  full  belief 
and  confidence  in  the  said  representations,  that  these  defendants 
made  and  delivered  the  said  note,  and  they  received  no  consider- 
ation whatever  for  the  same." 

That  the  Company  was  then  utterly  insolvent,  without  means 
to  meet  any  of  its  engagements ;  that  this  was  known  to  its  offi- 
cers when  said  representations  were  made ;  that  said  representa- 
tions were  false  and  fraudulent,  and  that  solely  by  reason  thereof 
the  defendants  were  induced  to  deliver  the  note  to  said  Company. 
That  said  Company,  soon  thereafter,  and  without  having  issued 
any  policies  to  these  defendants,  suspended  business,  was  declar- 
ed insolvent,  and  a  receiver  of  all  its  effects  was  appointed. 
That  if  the  note  was  ever  transferred  to  the  plaintiff,  he  took  it 
with  notice  of  all  these  facts. 

Third.  It  alleges  as  a  further  and  distinct  defense,  that  "  at  or 
about  the  time  of  the  insolvency  of  the  said  Company,  certain 
persons  who  were  or  had  been  trustees  and  officers  of  the  said 
Company,  in  violation  of  law,  and  in  fraud  of  the  rights  of  the 
receiver  of  said  Company,  and  with  knowledge  of  the  insolvency 
of  said  Company,  took  possession  of  certain  notes  given  in  advance 
payment  of  premiums  to  said  Company,  and  among  others  the 
said  note  of  these  defendants  was  transferred  by  said  persons  to 
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the  plaintiff.  That  the  possession  of  said  trustees  and  transfer  to 
said  plaintiff  was  fraudulent  and  without  consideration ;  and  the 
defendants  aver  that  the  said  note  is  held,  and  this  action  prose- 
cuted by  the  plaintiff,  solely  for  the  benefit  and  advantage  of  the 
said  trustees." 

At  the  trial,  the  plaintiff  read  the  note  in  evidence  and  rested. 

William  S.  Wilson,  one  of  the  defendants,  testified,  in  sub* 
stance,  that  the  note,  in  suit,  was  signed  by  his  partner  Brown* 
on  the  8th  of  January,  1856,  and  was  delivered  to  Mr.  Hinckley* 
an  officer  of  the  Company,  at  its  office.  "  When  we  first  saw  it 
it  was  all  filled  up,  it  was  handed  to  me  by  Mr.  Ilich"  of  the 
firm  of  Rich  &  KrwwUon,  "  a  firm  with  which  we  had  business 
connections." 

"Q.  State  whether  any  statements  were  made  to  you  by  any 
agent  or  officer  of  the  Company  as  to  the  reason  for  ante-dating 
the  note.  \ 

A.  u  When  I  handed  the  note  in,  I  said  to  Mr.  Hinckley  I 
thought  the  notes  were  made  too  short ;  Mr.  Rich  had  stated  that 
it  was  ante-dated  to  correspond  with  other  subscriptions ;  Mr. 
Hinckley,  in  answer  to  my  remark  to  him,  said  it  was  made 
short  to  facilitate  the  operations  of  the  Company;  the  note  was 
given  to  be  used  up  in  premiums  and  to  be  used  by  the  Com- 
pany, and  in  consideration  of  five  per  cent  to  be  allowed  to  us 
as  to  other  parties  making  subscriptions ;  there  was  no  other 
consideration  for  it;  no  representations  were  made  to  us  by  any 
officer  of  the  Company." 

He  further  testified,  that  a  "few  days  after  we  gave  the  note " 
a  paper  was  sent  to  them  from  the  office  of  said  Insurance  Com- 
pany, which  reads  thus,  viz.: 

"  Office  of  the  Atlas  Mutual  Insurance  Company, ) 
New  York,  Dec.  ,  1855.  J 
Received  of  Messrs.  Wilson  k  Brown  their  note  for  five  hun- 
dred dollars  at  12  months,  from  Nov.  8,  1855,  in  favor  of  them- 
selves being  their  subscription  to  the  Atlas  Mutual  Insurance 
Company,  to  be  held  and  used  by  the  Company  for  the  purpose 
of  paying  the  losses  of  the  Company,  or  to  be  used  in  raising 
money  to  be  applied  to  the  payment  of  said  losses.    Five  pei 
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cent  to  be  paid  by  the  Company  on  the  payment  of  said  note, 
according  to  the  terms  of  the  charter. 

Geo-  H  Tract,  Secretary." 

That  not  long  after  the  delivery  of  this  note  to  the  Company, 
the  defendants  obtained  a  general  policy  from  it,  had  four  or  five 
risks  indorsed  on  the  policy,  in  all  about  $200;  soon  thereafter 
we  heard  the  Company  waa  insolvent,  "  and  we  canceled  the 
risks  and.  re-insured  j"  we  re-insured  in  February  or  March  of 
that  year.  The  defendants  then  offered  to  prove  the  representa* 
tioua  made  by  Rich,  relating  to  the  Company,  at  the  time  he 
brought  the  note  to  them  to  be  signed.  The  Court  ruled,  "that 
the  witness  could  not  state  conversations  between  him  and  Rich, 
unless  it  were  shown  that  Rich  was  acting  in  that  matter  in 
behalf  of  the  Company  "  and  excluded  the  evidence,  and  the 
defendants  excepted. 

Josiah  Rich  was  then  sworn,  and  testified  that  his  partner, 
Knowlton,  was  a  trustee  of  the  Company;  that  his  firm  were  ori- 
ginal subscribers  for  stock  to  the  amount  of  $6,000,  which  was 
increased  to  $10,000,  which  was  put  in  two  notes.  Before  they 
fell  due  the  firm  subscribed  $1,000  to  the  $40,000  subscription. 
It  was  after  that  "  proposed  to  raise,  in  subscriptions,  $400,000 
When  that  was  to  be  done,  our  firm  subscribed  for  $2,500,  with 
the  understanding  that  we  might  procure  other  notes  than  our 
own  to  make  it  up.  We  got  these  two  notes  from  Wilson  & 
Brown  and  put  them  in  under  this  understanding,  that  the  Com- 
pany would  take  them  in  place  of  our  own  notes  fpr  $1,000  of 
our  $2,500  subscription.  I  communicated  to  Wilson  k  Brown 
the  terms  of  the  $400,000  subscription,  and  tfoe  circumstances 
under  which  I  asked  them  for  their  notes.  (The  defendant  offered 
to  prove  by  this  witness  the  statements  and  representations  made 
by  Mr.  Rich  to  the  defendants,  on  procuring  the  notes.)  (The 
Court  ruled  that  the  testimony  was  inadmissible,  unless  the 
defendants  should  first  show  that  the  witness  was  acting  in  that 
matter,  on  behalf  of  the  Company,  and  that  it  could  not  be 
admitted  upon  the  evidence  then  before  the  Court  To  which 
ruling  the  defendants  excepted.) 

"Q.  When  you  went  to  Wilson  &  Brown  to  get  them  to  sign 
these  notes,  for  whom  were  you  acting? 
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"A.  When  I  saw  Wilson  k  Brown  before  they  gave  the  notes 
I  was  acting  for  myself  and  the  firm  of  Rich  and  Knowlton,  and 
so  told  them;  I  don't  remember  precisely  how  long  after  this 
time  the  Company  continued  business ;  I  was  a  trustee  some  time 
after  transaction," 

George  H.  Tracy  was  then  called  as  a  witness,  and  testified  that 
he  was  Secretary  of  the  Company,  from  May,  1862,  to  about 
February  12, 1856.  He  produced  the  book  of  minutes  of  the 
Company,  the  defendants  read  therefrom  a  resolution  of  the  8th 
of  November,  1855,  as  follows,  viz. : 

"  William  Street,  New  York,  Nov.  8, 1855, 
"The  trustees  of  the  Atlas  Mutual  Insurance  Company  met 
pursuant  to  notice.  On  motion,  it  was  resolved  that  a  subscrip- 
tion of  $400,000  in  premium  notes,  to  be  written  against,  be 
obtained,  subscription  to  be  binding  when  $800,000  is  subscribed, 
including  die  $40,000  already  subscribed" 

That  according  to  his  estimate,  $800,000  of  the  $400,000  sub- 
scription was  made  up.  When  the  Company  got  notes  under  it, 
receipts  were  given  similar  to  those  given  to  Wilson  k  Brown. 
The  latter  were  not  subscribers.  "  Their  notes  were  received  on 
account  of  the  subscription  of  Rich  A  Knowlton.  The  subscrip- 
tion which  they  signed  was  produced  and  marked  '  A,'  and  is 
as  follows: 

"We,  the  subscribers  hereto,  agree  to  give  to  the  Atlas 
Mutual  Insurance  Company  our  notes,  in  advance  of  pre- 
miums of  insurance  at  six  and  twelve  months,  for  the  sums 
set  over  opposite  our  names  respectively,  it  being  understood 
that  in  consideration  thereof  the  subscribers  are  to  be  allowed, 
by  the  Company,  at  the  maturity  of  their  notes,  five  per  cent  on 
the  amount  thereof.  This  subscription  is  towards  the  $400,000 
subscription  authorized  by  a  resolution  of  the  Board  of  Trustees, 
of  this  date,  and  is  not  to  be  bindiog  until  the  sum  of  $300,000 
is  subscribed. 

"  New  York,  November  8, 1855. 

"  Rich  k  Knowlton, $2,500." 

(This  was  also  signed  by  various  other  persons  and  firms.) 
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That  the  subscription  of  $40,000  was  previously  made,  and 
was  included  in  the  computation  made,  to  makeup  the  $800,000. 
(It  was  produced  and  read,  and  marked  "  B,"  and  is  as  follows:) 

"We,  the  subscribers,  hereby  agree  to  give  our  notes  for  the 
amount  opposite  our  names,  at  four  months,  in  advance  of  pre- 
miums to  the  Atlas  Mutual  Insurance  Company.  Notes  to  be 
given  when  $40,000  is  subscribed. 

"  New  York,  October  12, 1855." 

(It  was  signed  by  persons  and  firms,  for  amounts,  footing  up 
$40,009.) 

He  further  testified,  that  of  the  $800,000,  other  Insurance 
Companies  subscribed  $37,000.  That  the  receipt  given  to  Wilson 
&  Brown  was  not  given  at  its  date.  That  no  notes  were  received 
until  after  November  30,  1855.  "Receipts  of  this  character 
were  given  to  some  parties  who  were  not  subscribers.  Wilson 
&  Brown."  The  receipts  for  the  $40,000  were  different,  they 
were  all  written  out.  An  injunction  was  served  on  the  Company 
March  5,  1856.  For  a  day  or  two  before  that,  no  policies  had 
been  issued.  The  Receiver  commenced  his  duties  about  the  26th 
of  March,  1856.  The  resolution  of  the  80th  of  October,  1856, 
was  then  read  from  the  books  of  the  Company,  as  follows : 

"Tuesday,  Oct.  30, 1855. 
At  an  adjourned  meeting  of  the  Trustees  of  the  Atlas  Mutual 
Insurance  Company,  held  at  office  of  E.  B.  Litchfield,  the  follow- 
ing resolution  was,  on  motion,  adopted:  That  any  arrangement 
made  by  the  Finance  Committee  in  paying  or  arranging  for  funds 
to  pay  the  pressing  liabilities  of  the  Company,  and  to  sustain  the 
institution  till  other  means  can  be  provided,  if  tljey  shall  make 
themselves  liable  or  their  friends  personally  liable,  the  same  shall 
be  considered  and  treated  as  confidential,  in  any  event  equal  in 
all  respects  to  the  amount  of  $40,000  already  subscribed  by  the 
friends  of  the  Company  for  its  relief." 

Of  the  $40,000  subscription  only  $36,000  was  actually  paid. 
In  November,  1855,  Mr.  Hinckley  was  President  Mr.  Nelson, 
a  partner  of  the  plaintiff,  succeeded  him  on  the  29th  of  Decern- 
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ber,  1856,  and  resigned  on  the  18th  of  February,  1856.  He  did 
not  take  risks.    Mr.  Hinckley  did,  and  so  did  the  witness. 

Mr.  Nelson  attended  the  meetings  of  the  trustees,  held  Decem- 
ber 29,  1855,  and  January  14th  and  29th,  and  the  12th  of  Feb- 
ruary, 1856.  None  of  the  subscribers  who  subscribed  to  the 
$40,000  subscription  were  repaid  out  of  the  assets  of  the  Com- 
pany. "  The  note  of  Wilson  k  Brown  was  delivered  to  Nelson 
A  Sturges,  as  special  Trustees,  for  the  purpose  of  paying  persons 
who  had  made  loans  to  the  Company.  The  trust  deed  was  in 
writing;  it  was  made  under  a  resolution  adopted  January  29, 
amending  one  adopted  January  14,  1856,  and  reading  thus,  viz.: 
"  The  minutes  of  the  last  meeting  being  read,  it  was,  on  motion, 
resolved  to  amend  by  inserting  the  following  resolution: 

"Resolved,  That  the  officers  of  the  Company  be  and  are 
hereby  authorized,  to  arrange  with  any  parties  in  or  out  of  the 
Board  of  Trustees,  for  the  use  of  their  names,  either  as  makers 
or  indoraers  of  such  paper,  as  it  will  be  necessary  for  the  Com- 
pany from  time  to  time  to  have ;  and  they  may  give  any  security 
and  make  such  allowance  as  they  shall  think  proper  for  the  use 
of  such  paper." 

He  also  testified,  that  the  note  in  suit  "was  delivered  in  pur- 
suance of  that  resolution."  "  Rich  and  Knowlton  paid  $1,500 
of  their  subscription."' 

The  defendants  then  called  the  plaintiff  &a  a  witness,  who  testi- 
fied that  he  bought  the  note  from  Mr.  Sturges,  and  could  not 
tell  when  he  bought  it  or  how  much  he  gave  for  it,  without 
referring  to  his  books;  that  he  knew  the  note  was  one  of  those 
held  by  Mr.  Sturges,  under  the  trust  deed  and  resolutions  spoken 
of  by  Mr.  Tracy. 

Thomas  S.  Nelson  was  next  sworn  as  a  witness  for  the  defend- 
ants, and  testified:  "I  was  elected  President  of  the  Atlas  Mutual 
Insurance  Company  on  the  29th  December,  1856;  *  *  I  so 
acted  until  the  14th  of  February,  1866;  *  *  I  acted  as  trustee, 
under  the  appointment  of  the  Company ;  the  trust  was  in  writ- 
ing; I  have  not  got  it^now  with  me;  *  *  we  were  authorized 
to  take  advances  of  notes  from  parties,  and  take  notes  from  the 
Company,  and  use  them  to  secure  those  parties ;  Mr.  Sturges  was 
associated  with  me;  *  *  this  note  was  handed  to  us,  with  others, 
to  secure  us  for  the  money  we  were  raising  for  the  Company ;  my 
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.partner,  Mr.  Holbrook,  I  presume  knew  *  *  that  I  was  acting 
as  special  Trustee  for  those  parties — twelye  .or  fifteen— who  had 
advanced  money  to  the  Company ;  the  amount  to  be  raised  was 
about  $50,000 ;  a  number  of  notes  were  collected ;  *  ♦  the 
money  advanced  to  the  Company  was  never  repaid;  some  of  it 
was  collected  from  proceeds  of  these  notes." 

"The  defendants  applied  to  the  Court  for  an  adjournment,  for 
the  purpose  of  bringing  the  trust  deed  spoken  of  by  the  witness 
into  court    The  motion  was  denied  and  they  excepted. 

They  then  put  in  evidence  the  proceedings  in  the  Supreme 
Qour£,  by  which  a  receiver  was"appointed  to  wind  up  the  attain 
p£  said  Company,  and  rested.  (No  other  witnesses  were  exa- 
mined, and  the  foregoing  is  the  substance  of  all  the  testimony 
given  or  offered  at  the  trial.) 

"The  Court  inquired  of  defendants'  counsel  what  questions  of 
feet  he  desired  to  have  submitted  to  the  jury,  and  as  to  which 
there  was,  in  his  opinion,  any  conflict  of  evidence  making  suck 
frabmission  proper?  to  which  he  replied  that  he  desired  that  the 
following  questions  should  be  submitted  to  the  jury : 

"1.  Whether  the  receipt  given  for  the  note  in  suit  to  the 
defendants,  by  the  Insurance  Company,  places  these  defendants 
in  a  situation  to  take  advantage  of  all  the  defenses  that  a  sub- 
scriber to  the  $300,000  subscription  could  interpose? 

"2.  Whether  the  Company  took  the  note  with  knowledge  of 
pircumstances  impeaching  its  validity  ? 

"  S.  Whether  the  plaintiff  did  not  take  it  with  knowledge  of 
the  circumstances  under  which  it  originated,  and  was  delivered 
to  the  Company? 

"  The  defendants  insisting  that  the  Insurance  Company  was 
estopped  to  deny  it  was  a  subscription  note  under  the  $800,000 
subscription,  or  that  the  defendants  have  not  all  the  legal  and 
equitable  defenses  of  an  actual  subscriber.  The  Court  stated 
that  the  evidence  did  not  require  the  submission  of  these  questions 
to  the  jury,7'  and  thereupon  directed  a  verdict  for  plaintiff. 

*'  The  defendants  excepted  to  the  ruling  and  decision  of  the 
Court,  as  last  stated,  and  to  every  part  thereof. 

*4The  jury,  under  the  direction  of  the  Court,  found  a  verdict 
for  the  plaintiff  for  $546.60,  being  the  amount  of  the  note  and 
interest" 
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The  Court  then  ordered  that  the  questions  of  law  arising  on 
the  exceptions  taken  be  first  heard  at  the  General  Term,  and 
that  the  entry  of  judgment  be  in  the  meantime  suspended. 

The  cause  was  submitted  to  the  General  Term  without  argu- 
ment, on  a  case  containing  the  exceptions,  and  on  printed  points. 
The  points  were  as  follows : 

Charles  N.  Emerson,  for  the  defendants. 

L  The  Court  erred  in  instructing  the  jury  that  there  was 
nothing  for  their  consideration ;  that  the  facts  proved  did  not 
constitute  a  defense. 

It  should  have  been  submitted  to  the  jury,  upon  the  evidence, 
whether  the  Company  did  or  did  not  reoeive  the  note  ae  a  "  sub- 
scription note,"  and  whether  the  defendant  did  not  give  the  note 
with  the  understanding  that  it  was  to  be  used  and  applied  under 
the  terms  and  stipulations  of  the  receipt  which  was  given  to  the 
defendants  for  it. 

IL  The  Company  would  have  been  estopped  from  saying  that 
the  note  was  not  a  subscription  note,  if  the  action  had  been  in 
the  name  of  the  Company,  or  in  the  name  of  the  Trustees  of  the 
Company. 

IIL  Had  the  case  been  submitted  to  the  jury,  all  the  legal  and 
equitable  defenses  arising  out  of  the  illegal  subscription  of  $300,- 
000,  made  under  the  resolution  of  November  8,  1856,  would 
have  been  open  to  their  consideration.  But  the  Court,  while 
admitting  the  defendants  to  offer  the  same  defenses  in  this  suit  as 
would  have  been  admissible  in  a  suit  upon  the  note  by  the  Com- 
pany, deprived  the  defendants  of  all  benefit  of  this  defense,  by 
passing  upon  the  questions  of  fact,  independent  of  the  jury. 

IV.  The  note  in  the  hands  of  the  Company  or  their  Trustee 
was  void,  for  non-compliance  with  the  terms  of  the  subscription 
upon  which  it  was  given,  and,  as  the  defendant  claims,  received 
by  the  Company  through  Mr.  Rich.  (Berry,  receiver,  v.  Yates  et 
aL,  N.  Y.  Times,  April  25,  1857 ;  Stewart  v.  Hamilton  College,  2 
Demo,  403;  R  Anglian  R.  Co.  v.  Eastern  Co.  R  Co.,  7  Law 
and  Equity  B.,  505. 

V.  The  note  was  given  to  the  Company.  Rich  &  Knowlton 
had  made  a  subscription  to  the  amount  of  $2,500.  He,  Rich, 
applied  to  defendants  to  assume  $1,000  of  that  subscription,  by 

Bosw.— Vol.  IV.  10 
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their  notes.  It  was  not  a  loan  of  money  to  Rich  &  Knowlton, 
but  an  assuming  on  the  part  of  the  defendants  of  a  part  of  Rich 
&  Knowlton's  liability  under  that  subscription.  And  the  same 
defense  which  Rich  and  Knowlton  would  have  had,  to  a  suit  upon 
the  note,  was  open  to  these  defendants. 

YI.  The  plaintiff  was  a  holder  of  the  note,  and  received  the 
same  with  full  knowledge  of  all  the  legal  and  equitable  defenses 
to  its  collection.  He  received  it  unlawfully,  it  being  a  diversion 
of  the  funds  of  the  Company  from  the  legitimate  purpose  to 
which  they  should  have  been  applied,  and  also  in  fraud  of  the 
agreement  under  which  the  note  was  given,  as  contained  in  the 
receipt 

VII.  The  Company  and  the  plaintiff  as  privy  with  the  Com- 
pany, are  estopped  by  the  receipt  given  for  the  note,  to  deny 
that  it  was  a  note  such  as  is  .described  in  the  receipt,  "being  a 
subscription  note  to  the  Atlas  Mutual  Insurance  Company,  to  he  used 
by  the  Company  for  the  purpose  of  paying  the  losses  of  the  Company, 
or  lobe  used  in  raising  money  to  be  applied  to  the  payment  of  said 


The  note  was  applied  to  an  entirely  different  purpose.  (Drury 
v.  Fay,  14  Pick.,  326 ;  Chapman  v.  Searle,  8  id.,  88 ;  Tremble  v. 
The  State,  11  Blackf.,  435 ;  Love  v.  Kidweli,  id.,  653 ;  Layoze  v. 
Priman,  8  Miss.,  529;  Jackson  v.  Parhhurst,  9  Wend.,  209; 
Rogers  v.  Haines,  8  Green,  362 ;  Stewart  v.  BuOer,  2  S.  &  R.,  881.) 

A  party  is  estopped  from  denying  the  truth  of  a  recital,  which 
goes  to  the  substance  of  the  contract  or  the  consideration  of  the 
contract  in  question,  upon  the  faith  of  which  recital  another 
party  to  the  contract  has  acted,  knowing  at  the  same  time  that 
the  other's  conduct  was  materially  influenced  by  a  reliance  upon 
the  truth  and  good  faith  of  the  recital.  {Hicks  v.  Crane,  17  Vt., 
449;  Bangeley  v.  Spring,  8  Shep.,  130.) 

VHL  On  the  8th  November,  18&5,  The  Atlas  Mutual  Insur- 
ance Company  voted  that  a  subscription  of  $400,000  be  obtained 
in  premium  notes  to  be  written  against — the  subscription  to  be 
binding  when  $300,000  is  subscribed.  The  subscription  was 
commenced,  and  these  defendants,  through  Rich  &  Knowlton,  on 
the  same  day,  gave,  the  note  in  suit  It  never  became  a  valid 
note,  from  the  non-compliance  with  the  condition  upon  which  it 
was  given.    $800,000  was  not  subscribed  by  persons  entitled  by 
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law  to  subscribe,  and  the  consideration  of  the  note  utterly  failed. 
(See  Testimony  of  Tracy;  Berry,  receiver,  v.  Yatest  before 
cited,  24  Barb.  S.  C.  R.,  199.) 

The  defendants  submit  that  the  direction  of  the  Court,  to  the 
effect  that  there  was  nothing  for  the  jury  to  pass  upon,  and  that 
a  verdict  should  be  returned  for  the  plaintiff,  was  erroneous,  and 
that  a  new  trial  should  be  ordered. 

William  Britton,  for  the  plaintiff 

FACTS. 

1.  This  action  is  upon  a  promissory  note  given  by  the  defend- 
ants, in  accordance  with  an  agreement  with  Mr.  Rich,  acting  for 
and  on  behalf  of  Rich  &  Knowlton. 

2.  Rich  &  Knowlton  induced  defendants  to  make  the  note 
and  deliver  it  to  the  Atlas  Mutual  Insurance  Company,  towards 
a  subscription  made  by  the  said  Rich  &  Knowlton,  by  which 
they  agreed  to  give  their  notes,  or  substitutes  to  be  procured  by 
them  in  advance  of  premiums,  and  for  other  considerations. 

8.  No  representations  were  made  by  the  Company  to  obtain 
the  note. 

4.  The  Company  gave  a  receipt  for  the  note  after  delivery  to 
them,  expressing  that  the  note  was  "to  be  held  and  used  by  the 
Company  for  the  purpose  of  paying  the  losses  of  the  Company, 
or  to  be  used  in  raising  money  to  be  applied  in  payment  of  said 
losses,'1  and  expressing  its  consideration,  to  wit,  that  defendants 
would  be  entitled  to  insure  against  it,  and  to  an  allowance  of  five 
per  cent 

5.  Defendants  did  actually  insure  against  it. 

6.  The  note  was  transferred  by  the  Company  to  Nelson  & 
Sturges,  as  collateral  security  to  a  loan  made  by  them  to  the 
Company,  not  paid  when  this  suit  was  brought 

7.  Nelson  was  a  trustee  of  the  Company,  and  acting  President 
when  the  note  was  sa  transferred. 

8.  Plaintiff  is  partner  of  Nelson,  and  then  was,  and  bought 
the  note  of  Nelson  &  Sturges  (the  latter  in  person)  for  full  value 
paid,  with  knowledge  so(  the  circumstances  under  which  they 
held  it 
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POINTa 

No  error  was  committed  at  the  trial,  and  judgment  was  pro- 
perly ordered  for  plaintiff;  for —  ' 

L  The  answer  alleges  (1)  fraudulent  representations  on  the 
part  of  the  Atlas  Mutual  Insurance  Company,  by  which  they 
procured  the  note,  and  (2)  a  fraudulent  misappropriation  of  the 
said  note,  with  notice  to  the  plaintiff!. 

II.  Under  these  issues,  no  error  was  committed  in  the  exclu- 
sion of  the  representation  of  Sick.  Rich  was  not  acting  for  the 
Company,  but  for  his  own  firm,  and  had  no  authority  to,  nor  did 
he  seek  to  bind  the  Company  by  any  representations.  He  so 
stated  expressly. 

III.  No  error  was  committed  in  declining  to  submit  to  the 
jury  the  propositions  requested  at  the  conclusion  of  the  trial  to 
be  submitted,  for — 

1.  There  was  no  conflict  of  testimony  in  the  case.  Every 
witness  examined  was  sworn  on  behalf  of  the  defendants,  and 
there  was,  for  Ais  reason,  nothing  for  the  jury  to  pass  upon. 

2.  The  first  proposition  involved  merely  a  question  of  law. 

The  second  assumes  that  there  was  evidence  showing  or  tend- 
ing to  show  circumstances  impeaching  the  validity  of  the  note 
in  its  inception,  which  there  was  not;  and 

The  third,  if  answered  affirmatively,  could  not  avail  the  de- 
fendants, the  circumstances  of  its  inception  furnishing  no  defense. 

IV.  Judgment  for  the  plaintiff  was  properly  directed ;  for — 

1.  The  note  was  given  in  accordance  with  an  agreement  made 
with  Rich  k  Knowlton  and  for  their  benefit,  and  not  for  that 
of  the  Company,  for  Rich  &  Knowlton  procured  it  to  consum- 
mate an  arrangement  made  between  the  Company  and  them,  and 
not  the  defendants,  and  defendants  gave  it  for  a  valuable  consid- 
eration received  by  them_  {Brouwer  v.  Appleby,  1  Sandf.  R.,  158.) 

2.  Defendants  were  therefore  no  parties  to  the  agreement  be- 
tween Rich  &  Knowlton  and  the  Company,  and  could  not  be 
affected  by  the  conditions  of  such  agreement 

8.  But  if  they  were,  there  is  no  evidence  even  that  the  condi- 
tions of  the  agreement  between  Rich  k  Knowlton  and  the 
Company  were  not  performed,  or  that  Rich  ft  Knowlton  them- 
selves would  have  had  any  defense  if  their  note  had  been  given 
by  them,  and  defendants  can  be  in  no  better  position. 
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A  The  note  wbb  transferred  to  Nelson  &  Sturges  by  the  Com- 
pany, in  exact  accordance  with  tike  stipulation  contained  in  the 
receipt  given  by  the  Company,  to  wit:  "to  be  used  in  raising 
money  to  be  applied  in  payment  of  losses  of  the  Company." 

&  Them  ia  no  evidence  whatever  of  any  fraud  on  die  part  of 
any  one  either  in  procuring  or  using  the  note. 

6.  The  plaintiff  took  the  note,  for  value,  from  Nelson  k  Star* 
gea,  and  in  absence  of  fraud  known  to  him,  is  entitled  to  recover. 

7.  Judgment  should  be  ordered  for  plaintiff  in  accordance  with 
the  verdict 

Br  the  CouB'r— Hoffman,  J.  The  defendant,  Wilson,  being 
examined  as  a  witness,  on  behalf  of  the  defendants,  it  was  offered 
to  prove  certain  representations  made  to  him  by  one  Bich,  as  to 
the  affairs  of  the  Atlas  Insurance  Company,  when  the  defend- 
ants gave  die  note  in  question.  The  offer  was  ruled  out,  unless 
it  was  shown  that  Bkh was  acting  in  that  matter  on  behalf  of  the 
Company. 

We  think  thi»  ruling  was  correct.  The  plaintiff  was  making 
title  through  the  Company.  He  could  not  be  bound  by  declarations 
or  statements,  not  made  by  them  or  their  authorized  agents.1 

The  like  remark  applies  to  the  next1  exception,  to  the  rejection,*" 
by  the  Judge,  of  questions  addressed  to  the  witness  Bich,  him- 
self) when  he  was  produced  as  a  witness  to  the  same  point 
Bich  is  in  no  way  connected  with  the  Company  so  as  to  make 
bis  statements  equivalent  to  their  own. 

To  understand  the  exceptions  as  to  the  refusal  to  submit  the 
specified  questions  to  the  jury,  some  facts  should  be  noticed. 

Rich  &  Knowlton  were  original  subscribers  to  the  stock  of 

m 

1  The  answer  states  that  "  the  officers  of  said  Company"  made  certain  false 
representations  rto  the  defendants  to  induce  them  to  give  the  note ;  that  they 
gave  it)  relying  on  the  truth  of  those  representations;  The  Judge  excluded 
evidence  of  representations  made  by  Bich  to  defendant,  Wilson,  "unless  it 
m  shown  that  Bich  was  acting  in  that  matter  in  behalf  of  the  Company ;" 
and  may  have  excluded  it  on  the  ground  that  no  such  defense,  as  was 
offered  to  be  proved  by  Rich,  had  been  set  up  in  the  answer.  (Brazil  v.  Isham, 
2  Kern,  9.)  WUnn,  before  evidence  of  the  representations  made/ to  him  by  Rich 
had  been  excluded,  had  testified1  "-that  no  representations-  were  made  to  us  by 
r  of  the  Company,"  (Auto,  p.  67.)Afiip; 
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the  Atlas  Mutual  Insurance  Company.  A  proposition  to  increase 
the  stocky  having  been  made  among  the  parties  interested,  Rich 
&  Knowlton  subscribed  $2,500,  with  the  understanding  that  they 
might  procure  other  notes  than  their  own  to  make  it  up.  They 
got  two  notes  from  the  defendants;  one  of  which  is  that  in  suit 
The  Company  agreed  to  take  those  notes  in  place  of  Rich  & 
Knowlton's  notes  for  $1,000,  part  of  the  $2,500.  The  defendants 
knew  of  these  circumstances.  Receipts  were  given  to  the  sub- 
scribers, similar  to  the  one  in  evidence  given  to  the  defendants. 
By  the  agreement  made  upon  the  new  subscription,  (which  was 
to  be  for  $400,000,)  no  subscription  was  to  be  binding  until  the 
sum  of  $300,000  was  subscribed.  Testimony  was  given  as  to 
this  subscription  being  filled  up  to  that  amount  All  the  evi- 
dence was  produced  by  the  defendants.  The  defendants  contended 
that  the  subscription  was  not  full ;  that  their's  was  a  subscription 
note ;  that  the  condition  had  not  been  complied  with ;  that  the 
Company  could  not  have  collected  the  note;  and,  as  the  plain- 
tiff took  with  knowledge,  he  was  in  no  better  position. 

The  defendants,  then,  must  be  taken  to  have  made  out,  by 
their  own  uncontradicted  and  unquestioned  evidence,  the  best 
case  they  were  able  to  make;  and  the  question,  whether  they 
have  established  a  legal  defense  on  that  evidence,  becomes  a 
question  of  law.  There  was  nothing  of  contradictory  or  discre- 
pant testimony  for  the  jury  to  weigh. 

The  effect  of  the  receipt  as  tending  to  constitute  a  defense  was 
of  this  nature:  The  inquiry,  whether  the  Company  took  the 
note  with  knowledge  of  circumstances  impeaching  its  validity, 
was  not  a  question  for  the  jury.  A  jury  should  be  asked  to 
pass  upon  the  question  of  knowledge  of  particular  facts ;  but 
whether,  if  known,  they  impeach  the  validity  of  a  note,  is  for 
the  Court  to  determine. 

The  third  question  was,  in  point  of  feet,  answered  in  favor  of 
the  defendants,  by  the  admission  of  the  plaintiff  and  the  other 
testimony. 

None  of  the  exceptions  being  tenable,  the  question  arises  upon 
the  case,  whether  the  judgment  on  the  verdict  ought  to  be  for  the 
plaintiff  or  the  defendants.  (Code,  §  265.) 

It  has  been  decided  in  this  Court  that,  where  a  note,  given  on 
a  subscription  like  the  present,  had  been  transferred  before  matu- 
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rity  to  a  bank  to  be  discounted,  with  other  notes,  for  the  general 
purposes  of  the  Company  holding  it,  the  bank  could  recover, 
unless  chargeable  with  notice  of  an  intended  and  actual  misap- 
propriation. {The  Central  Bank  of  Brooklyn  v.  Lang,  1  Bosw. 
R,  202.) 

The  Company,  in  the  present  case,  knew  that  the  note  was 
given  as  part  of  Rich  &  Knowlton's  subscription,  and  the  defend- 
ants were  apprised  of  the  nature  and  object  of  this  arrangement. 
Nelson  took  the  note,  either  as  trustee  for  parties  who  had  pre- 
viously loaned  money  to  the  Company,  or  to  use  for  the  purpose 
of  securing  parties  who  should  lend  their  notes  as  makers  or 
indorsers,  for  the  benefit  of  the  Company. 

I  shall  assume  that  Nelson  stood  in  no  better  position  than  the 
Company;  nor  the  plaintiff  in  a  better  one  than  Nelson.  Then 
if  the  Company  could  not  recover  upon  one  of  Rich  &  Knowl- 
ton's notes,  given  for  the  remaining  $1,500  of  the  subscription, 
the  plaintiff  cannot  recover  on  the  present  note. 

This  brings  us  to  the  question :  Have  the  defendants  shown 
that  the  condition  was  not  fulfilled  ?  They  have  given  a  promis- 
sory note;  have  failed  to  establish  any  fraudulent  representations, 
which  oould  defeat  the  Company's  claim  upon  it;  and  if  they 
could  avail  themselves  of  an  exemption  arising  from  the  failure 
of  a  condition  upon  which  they  alleged  the  note  was  given,  they 
must  make  out  that  failure  fully  and  explicitly.  It  is  similar  to 
the  rule  declared  in  The  Bank  of  the  United  States  v.  Davis.  (2 
Hill,  459.) 

The  defendants  have  fallen  short  of  doing  this.  The  Secre- 
tary of  the  Company,  called  by  themselves  as  a  witness,  states 
that  $800,000  was  made  up,  not  including  the  amount  marked  in 
pencil  on  the  subscription  books.  The  previous  subscription  of 
$40,000  was  included  in  this  estimate.  Why  it  should  not  be  so 
does  not  appear.  He  adds,  that  of  the  amount  of  $800,000,  the 
sum  of  $87,000  was  subscribed  by  other  Insurance  Companies ; 
but  there  is  no  evidence  to  show  what  Companies  subscribed,  nor 
that  they  were  prohibited  from  subscribing,  or  could  not  lawfully 
do  so.  The  witness  says,  also,  that  the  $40,000  was  not  all  paid 
in  notes  or  cash ;  $86,000  only  was.  He  included  the  $40,000  in 
his  estimate ;  that  it  was  payable  in  four  months ;  $86,000  was 
paid  in  notes. 
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This  is  the  whole  of  the  evidence ;  all  supplied  by  the  defend- 
ants themselves.  They  have  not  proved  that  the  subscription: 
was  not  filled  up  to  $300,000,  as  required. 

But  again,  if  this  were  doubtful,  there  is  another  view  of  th* 
case,  which  seems  decisive  against  the  defendants.  Have  not  the 
parties  waived  the  objection  that  the  subscription  was  incomplete 
by  giving  their  notes?  It  may  be  that  had  they  been  sued  tb* 
the  subscription  money,  the  defense  would  have  Availed  them ; 
but  the  delivery  of  the  notes  was  either  a  waiver  of  the  condition 
or  an  admission  that  it  had  been  complied  with. 

It  isBWora  to  by  Rich,  that  when  he  got  the  notes  of  the  defend- 
ants, he  informed  them  of  the  terms  of  the  $100,000  subscrip- 
tion. The  note  was  given  and  made  on  the  8th  of  January, 
1856,  though  dated  the  8th  of  November,  1855,  and  the  receipt' 
was  given  after  the  note,  though  dated  in  December,  1865.  1Si€> 
terms  of  the  resolution  of  November  8, 1855,  were,  that  the  sub- 
scription was  to  be  binding  when  $800,000  was  subscribed. 
There  was- nothing  as  to  restoring  notes  or  refunding  cash  if  the 
subscription  fell  short;  and  1  think  that  the  giving  of  the  noted, 
two  months  after  the  resolution,  and  with  a  knowledge  of  itr 
terms,  was  an  implied  admission  of  the  defendants  being  satisfied' 
as  to  the  filling  up  of  the  stock. 

The  plaintiff  must  have  judgment  upon  the  verdict 

Ordered  accordingly. 


TflE.  FARWEfts?  Loan  akd  Tbust  Coif  pant,  Plaintifls  and  Be* 
spondents,  t\  The  Mayor,  4c.,  o*  New  Yobk*  Appellant* 

L  Thehirimgof  ^  pierbythe  Mayot^Aldsn^n  and  Conimcm^tyof  the  Qty. 
of  New  York,  for  the  purpose  of  removing  offal  from  the  city,  is  a  transac- 
tion not  affected  by  the  provisions  of  §.  12,  of  chap.  217,  of  the  Laws  of' 
1853.  (P.  412.)  The  use  of  the  pier  hired  for  such  a'  purpose,  and  usee? 
accordingly,  is«not  work  done,  nor  a  suppty  furnished  within  the  meaning 
of  that  lection. 
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2.  Neither  the  Mayor  nor  the  Comptroller  of  said  city,  has  the  power,  as  such 
officer;  to  hire  property  for  such  a  purpose,  so  as  to  render  the  city  corpo- 
ration liable  to  pay  for  such  use. 

3.  Where  it  appeared  that  a  pier  belonging  to  a  third  person  (the  plaintiffs) 
had  been  taken  and  used  for  such  a  purpose,  from  the  8th  of  July,  1851,  to 
the  29th  of  May,  1854,  by  the  direction  of  the  Mayor  and  City  Inspector 
of  said  city ;  and  that  the  owners  of  the  pier  remonstrated  with  the  Mayor, 
and  he  replied  "that  he  had  ordered  the  boats  to  go  there,  and  he  would 
keep  a  police  force  to  prevent  her  being  driven  away ;  and  furthermore, 
that  we,"  (the  plaintiffs,)  "  should  be  paid  for  the  use  of  our  property  j"  and 
that  the  Comptroller  had  paid  to  the  plaintiffs  at  one  time,  by  a  warrant 
drawn  on  the  Chamberlain  of  the  city,  for  such  use  of  the  pier  up  to  July 
8, 1863,  at  the  rate  of  $1,200  a  year;  and  that  in  April,  1852,  the  city,  by 
its  City  Inspector,  (he  being  thereto  authorized  by  an  ordinance  or  resolution 
adopted  April  17,  1852,)  made  a  valid  contract  with  one  Reynolds  for  the 
removal  by  him  of  offal  from  the  city,  and  therein  agreed  "  to  set  apart 
two  of  the  docks  and  slips  of  the  city  of  New  York,  one  on  the  East  river 
and  one  on  the  North  river,  to  be  used  by  Reynolds,  under  the  direction 
of  the  City  Inspector,  as  a  place  of  landing  for  the  boats  required  hy  him 
for  removal  of  substances  mentioned  in  said  contract;"  and  that  Reynolds 
used  such  pier  as  a  place  of  landing  for  such  boats  until  May  29, 1854,  with 
the  knowledge  of  the  said  Mayor  and  City  Inspector ;  and  that  such  use 
was  made  in  removing  offensive  substances  from  the  city,  under  the  direc- 
tion of  the  City  Inspector,  under  the  said  ordinance  authorizing  him  to  so 
contract  with  said  Reynolds,  and  that  such  use  existed  before  and  at  the 
time  such  ordinance  was  passed  and  contract  made ;  it  was  held,  in  an 
action  against  the  defendants  to  recover  for  the  use  of  such  pier  from  July 
8, 1853,  to  May  29th,  1854;      - 

4.  First,  That  such  facts  did  not  constitute  prima  fade  evidence  that  the  cor- 
poration had  hired  such  pier,  by  a  contract  to  that  effect,  made  by  any  of 
its  officers  authorized  to  contract  for  it  in  that  behalf 

5l  Second,  That  they  did  not  furnish  prima  fads  evidence  of  a  ratification  by 
defendants,  of  any  unauthorized  contract  of  hiring  made  by  its  agents  in 
its  behalf 

6.  Third,  That  the  City  Inspector  had  no  power  to  designate  the  piers  which 
Reynolds  was  to  use  under  his  contract  The  corporation,  by  their  con- 
tract, only  contracted  to  designate  two  of  the  piers  actually  owned  by  the 
city. 

7.  AMffl,  That  the  defendants  were  not  liable  for  the  use  made  by  Reynolds 
of  the  plaintinV  pier. 

(Before  Boswobth,  Ch.  J.,  and  Hoftmah,  J.) 

Heard,  November  8, 1858;  decided,  January  29th,  1859. 


This  is  an  appeal  by  the  defendants  from  a  judgment  entered 
against  them,  upon  the  report  of  Henry  Nicoll,  Esq.,  as  referee. 
Bosw.—Vol.  IV.  11 
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The  complaint  is  as  follows :     (Title.) 

"The  complaint  of  the  above  named  plaintiffs  respectfully 
shows  unto  this  court,  that  the  above  named  defendants  are  now 
justly  indebted  unto  the  said  plaintiffs  in  the  sum  of  one  thousand 
and  seventy  dollars,  with  interest,  for  the  use  and  occupation  by 
the  said  defendants  of  a  certain  pier  or  wharf  of  the  said  plaint- 
iff 's,  situate  on  the  East  river,  between  Thirty-Fourth  and  Thirty- 
Fifth  streets,  in  the  city  of  New  York,  which  said  pier  was  . 
occupied,  possessed,  and  enjoyed  by  the  sufferance  and  permis- 
sion of  the  said  plaintiffs,  for  a  long  space  of  time  since  elapsed, 
that  is  to  say,  from  the  eighth  day  of  July,  1853,  until  the 
twenty-ninth  day  of  May,  1854,  and  for  which  said  use  and 
occupation,  they,  the  said  defendants,  undertook  and  faithfully 
promised  the  said  plaintiffs  to  pay  them  so  much  money  there- 
for, as  they  therefor  reasonably  deserved  to  have  of  the  said 
defendants,  when  the  said  defendants  should  thereunto  be  re- 
quested ;  and  the  said  plaintiffs  say,  that  they  therefor  reasonably 
deserved  to  have  of  the  said  defendants  the  sum  of  one  thousand 
and  seventy  dollars,  of  which  the  said  defendants  had  notice; 
and  although  often  requested,  they  have  hitherto  refused,  and 
still  do  neglect  and  refuse  to  pay  the  said  sum  of  money  to  the 
said  plaintiffs. 

"  Wherefore  the  said  plaintiffs  demand  judgment  in  this  action 
against  the  said  defendants  for  the  said  sum  of  one  thousand  and 
seventy  dollars,  with  interest  from  the  twenty-ninth  day  of  May, 
1854,  besides  costs." 

The  answer  is  merely  a  general  denial  of  each  and  every 
allegation  contained  in  the  complaint. 

The  finding  of  the  referee  is  as  follows : 

I.  That  on  the  30th  day  of  May,  1849,  an  ordinance,  entitled, 
"  An  Ordinance  organizing  the  Departments  of  the  Municipal 
Government  of  the  City  of  New  York,  and  prescribing  their 
powers  and  duties,"  was  passed  by  the  defendants  in  Common 
Council  convened,  and  approved  by  the  Mayor. 

II.  That  said  ordinance  was  in  existence  and  in  force  on  the 
8th  day  of  July,  1851. 

III.  That  by  said  ordinance  there  is  established  a  City  Inspec- 
tor's Department  as  one  of  the  Departments  of  the  said  Municipal 
Government,  the  chief  officer  of  which  department  is  denomi- 
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nated  the  City  Inspector,  who  is  required  by  said  ordinance  to 
take  all  necessary  measures  to  ascertain  every  nuisance  and  cause 
it  to  be  removed,  and  also  to  cause  all  putrid  beef^  dead  animals, 
and  every  other  putrid  and  offensive  substance  found  in  any 
street  or  other  place  in  the  city,  to  be  forthwith  removed  and 
cast  into  the  river  from  the  nearest  wharfj  or  otherwise  disposed 
of  so  as  most  effectually  to  secure  the  public  health. 

IV.  That  in  the  month  of  July,  1851,  one  William  B.  Rey- 
nolds was  engaged  in  the  business  of  removing  offensive  sub- 
stances in  the  city  of  New  York,  under  the  direction  of  the  City 
Inspector  of  the  defendants. 

Y.  That  said  Reynolds  for  that  purpose  had  certain  boats 
required  and  used  in  carrying  off  the  said  substances  from  said 
city. 

VI.  That  the  said  Eeynolds  on  or  about  the  8th  day  of  July, 
1851,  by  the  direction  of  the  Mayor  of  the  City  of  New  York, 
and  of  the  said  City  Inspector,  and  against  the  wishes  of  plain- 
tiffs, took  forcible  possession  of  the  pier  or  wharf  belonging  to 
the  plaintiffs  in  the  complaint  mentioned. 

VIL  That  the  said  Reynolds  used  the  same  as  a  place  of 
landing  for  said  boats,  and  continued  so  to  use  the  same  for  such 
purpose,  under  the  direction  of  the  City  Inspector,  and  against 
the  remonstrances  of  the  plaintiffs,  from  the  8th  day  of  July, 
1851,  to  and  including  the  time  of  making  the  contract  hereafter 
mentioned. 

VIII.  That  the  said  defendants,  in  May,  1852,  in  Common 
Council  convened,  passed  a  resolution,  approved  by  the  Mayor 
of  said  city,  on  the  17th  day  of  April,  1852,  empowering  the 
said  City  Inspector  to  contract  with  said  Reynolds,  for  the  re- 
moval of  dead  animals  and  other  offensive  substances  beyond 
the  limits  of  the  city  of  New  York,  under  the  immediate  direc- 
tion of  the  City  Inspector  for  a  term  of  five  years. 

DL  That  in  conformity  with  said  resolution,  said  defendants, 
by  A.  W.  White,  then  the  City  Inspector  of  the  defendants,  on 
the  24th  of  April,  1852,  made  a  contract  with  Reynolds,  which 
is  the  contract  set  forth  in  the  case  herein. 

X.  That  said  defendants  agreed  by  said  contract  to  set  apart 
two  of  the  docks  and  slips  of  the  city  of  New  York,  one  on  the 
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East  river  and  the  other  on  the  North  river,  to  be  used  by  Rey- 
nolds, under  the  direction  of  the  City  Inspector,  as  a  place  of 
landing  for  the  boats  required  by  him  for  removal  of  substances 
mentioned  in  said  contract 

XI.  That  said  Reynolds  used  and  occupied  the  wharf  or  pier 
of  the  plaintiffs  as  a  place  of  landing  for  the  boats  required  for 
the  purposes  aforesaid,  and,  after  the  making  of  the  said  contract, 
continued  to  use  and  occupy  the  same  until  May  29th,  1854. 

XII.  That  such  use  and  occupation  by  the  said  Reynolds 
were  with  the  knowledge  of  the  Mayor  and  City  Inspector  of 
the  defendants,  and  such  use  and  occupation  having  been  also  in 
the  business  of  removing  offensive  substances  in  the  city  of  New 
York,  under  the  direction  of  the  said  City  Inspector  under  the 
ordinance  aforesaid,  and  for  no  other  purpose,  and  said  use  and 
occupation  continuing  and  existing  at  the  time  of  the  making  of 
the  aforesaid  resolution  by  the  defendants  in  Common  Council 
convened,  in  May,  1852,  as  well  as  at  the  time  of  making  the 
aforesaid  contract  with  said  Reynolds,  in  pursuance  of  said  reso- 
lution, and  thenceforth  up  to  the  29th  day  of  May,  1854,  such 
facts  are  sufficient  evidence  that  said  use  and  occupation  was  with 
the  knowledge  of  the  defendants,  and  the  referee  therefore  finds 
the  facts  so  to  be. 

XIII.  That  for  the  use  and  occupation  of  said  pier  from  the 
8th  day  of  July,  1853,  until  the  29th  day  of  May,  1854,  the 
plaintifls  reasonably  deserve  to  have  $1,070,  of  which  the  de- 
fendants, on  said  last  mentioned  day,  had  notice. 

XIV.  That  the  defendants,  although  requested  to  pay  the 
same,  have  refused  to  pay  said  sum  to  plaintifis. 

The  referee  found  the  following  conclusions  of  law: 

I.  That  the  evidence  aforesaid  was  and  is  sufficient  to  sustain 
the  finding  of  fact,  that  the  use  and  occupation  aforesaid  was  with 
the  knowledge  of  the  defendants. 

To  which  said  conclusion  of  law  and  decision  of  the  said 
referee  the  defendants  duly  excepted. 

II.  That  the  defendants  are  indebted  to  the  plaintiff  for  the 
use  and  occupation  of  the  pier  aforesaid,  from  the  8th  day  of 
July,  1858,  to  the  29th  day  of  May,  1854,  in  the  sum  of  $1,070, 
with  interest  from  the  29th  of  May,  1864. 
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......... 

To  which  said  conclusion  of  law  and  decision  of  said  referee 
the  defendants  duly  excepted. 

TTT.  That  the  plaintiffs  are  entitled  to  judgment  for  the  aggre- 
gate of  said  amount  of  $1,070  and  interest  as  aforesaid,  being 
$1,356.50. 

To  which  said  conclusion  of  law  and  decision  of  said  referee 
the  defendants  duly  excepted. 

It  appeared,  also,  in  evidence,  that  the  boats  employed  to  re- 
move the  offal,  termed  by  a  witness,  (the  President  of  the 
plaintiffs,)  "  nuisance  boats,"  were  at  the  pier  from  July  8,  1851, 
until  May,  1854 ;  and  that  he,  the  witness,  collected  from  the 
Comptroller  of  the  City  two  years'  rent,  viz. :  From  July,  1851, 
to  July  8,  1853.  The  amounts  paid  were  at  the  rate  of  $1,200  a 
year.  The  President  was  informed  by  the  Mayor  of  the  City, 
(on  remonstrating  with  him  for  taking  possession  of  the  pier,) 
that  he  would  keep  a  police  force^  to  prevent  the  boats  being 
driven  away,  and  that  the  plaintiffs  should  be  paid  for  the  use  of 
the  property. 

The  ordinance  of  the  17th  of  April,  1852,  was,  by  consent, 
read  in  evidence,  and  the  first,  second,  and  fifth  sections,  all  that 
are  deemed  material,  are  as  follows : 

"  §  1.  There  shall  be  designated  and  set  apart,  for  the  use  of 
the  City  Inspector,  two  of  the  docks  and  slips  of  the  city  of 
New  York,  one  on  the  East  river,  and  the  other  on  the  North  river ; 
said  docks  and  slips  shall  be  under  the  sole  authorized  direction 
of  the  City  Inspector;  and  shall  be  used  by  him  as  a  place  of 
landing  for  such  boats  as  may  be  required  for  the  removal  of  the 
butchers  blood,"  offals,  &c.,  from  the  city. 

§  2.  No  ship  or  vessel  shall  come  in  or  lie  at  any  of  said  docks 
or  slips,  designated  as  aforesaid,  without  permission  of  the  City 
Inspector.  By  section  four,  the  City  Inspector  was  to  give 
licenses  to  carts,  (to  be  furnished  by  contractors  for  removing 
offal,)  to  remove  the  offal. 

§  5.  No  dead  animal  shall  be  cast  or  thrown  into  the  East  or 
North  rivers,  or  any  waters  within  the  limits  of  the  city;  but 
shall  be  removed  by  the  persons  licensed,  as  aforesaid,  for  that 
purpose,  to  the  docks  and  slips  of  the  City  Inspector. 

Judgment  was  entered  on  the  report,  on  the  18th  of  March, 
1858,  in  favor  of  the  plaintiffs,  against  the  defendants,  for  the 
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sum  of  $1,541.81,  from  which  judgment,  the  present  appeal  was 
taken. 

D.  E.  Sickles,  for  defendants,  the  appellants. 

M.  S.  BidweU,  for  the  respondents. 

I.  It  was  proved,  by  competent  and  sufficient  evidence,  that  the 
pier  was  taken  possession  of  and  occupied  from  the  beginning 
under  the  authority  and  for  the  benefit  of  the  defendants. 

1.  Reynolds  was  employed  by  them,  under  a  contract  which 
has  been  adjudged  to  be  valid,  (People  ex  rel  v.  Flagg,  16  Barb. 
R.,  508,)  to  remove  offal  from  the  city;  and  the  defendants 
engaged  by  that  contract  to  furnish  him  with  the  use  of  a  pier 
for  that  purpose ;  the  pier  to  be  so  used  was  to  be  set  apart  and 
designated  "  under  the  direction  of  the  City  Inspector." 

2.  The  pier  was  used  by  Reynolds,  in  the  execution  of  the 
contract,  for  that  purpose. 

8.  There  was  evidence  to  show  it  was  so  occupied  with  the 
knowledge  and  consent,  and  by  the  direction  and  designation,  not 
only  of  the  Mayor,  but  also  of  the  City  Inspector,  who  was  the 
proper  officer  and  agent  of  the  defendants  for  that  purpose, 
(Laws  of  1849,  p.  282,  §  16;  City  Ordinances  of  May  30, 1849,) 
and  who  was*  the  officer  authorized  and  appointed  by  the  defend- 
ants to  do  this  very  act. 

4.  The  defendants  did  not  provide  or  designate  any  other  pier 
for  the  purpose.  This  fact,  in  connection  with  the  actual  use  and 
occupation  of  the  plaintiffs'  pier  by  Reynolds,  under  the  direction 
of  the  Mayor  and  City  Inspector,  furnished  at  least  strong  pre- 
sumptive evidence  that  the  defendants  authorized  this  pier  to  be 
taken  under  their  contract  with  Reynolds. 

5.  No  separate  resolution  or  appropriation  was  necessary. 

II.  Even  supposing  the  taking  occupation  of  the  plaintiffs'  pier 
was  originally  unauthorized  by  the  defendants,  yet  the  payment 
of  rent  by  the  Comptroller,  (the  proper  disbursing  officer  of  the 
corporation,)  for  two  years,  is  evidence  of  a  ratification  of  the 
contract  by  them,  and  of  a  hiring  on  their  part  from  year  to  year 
at  the  rate  of  $1,200  per  annum.  (Hayivard  v.  Tlie  Pilgrim  Soc.,  21 
Pick.  R,  275;  Wood  v.  State,  5  Bos.  and  Pull.,  246,  248;  Doc 
&  Carlisle  v.  Woodman,  8  East.,  228.) 
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It  is  to  be  presumed  that  this  payment  was  stated  in  his  accounts 
and  report,  and  was  known  to  the  Mayor  and  Common  Council. 
(1  Cow.  and  HilL  296,  297;  Best  on  Presumptions,  68,  81  Law 
Lib.) 

III.  Even  supposing  the  payment  of  rent  by  the  Comptroller 
insufficient  to  bind  the  defendants,  so  far  as  to  raise  the  presump- 
tion of  a  letting  from  year  to  year,  the  plaintiffs  are  still  entitled 
to  recover  on  a  quantum  meruit ;  no  express  promise  need  be 
shown,  and  one  may  bring  assumpsit  for  the  use  and  occupation 
of  his  property,  though  originally  taken  without  his  consent  (1 
Hill,  240,  note  A.) 

IV.  As  to  the  objection  that  all  work  to  be  done  or  supplies  to 
be  furnished  for  the  corporation,  involving  an  expenditure  of  ~ 
more  than  two  hundred  and  fifty  dollar?,  must  be  by  contract,  &c, 
(Laws  of  1853,  chap.  217,  p.  412,  §  12,)  there  are  several  answers. 

1.  There  was  a  contract;  the  defendants  contracted  to  provide 
a  dock,  &c.,  and  this  pier  was  taken  and  set  apart  under  that 
contract.  The  case  is,  therefore,  within  the  very  letter  of  the 
law,  and  it  is  clearly  within  its  spirit;  the  abuse  which  this  law 
was  designed  to  prevent  was  guarded  against  as  effectually  by  this 
contract,  as  if  a  contract  had  been  made  with  the  plaintiffs  them- 
selves for  this  pier.  , 

2.  The  law  has  no  application  to  this  case,  because, 

1.  The  action  is  not  brought  for  "  work  done  or  supplies  fur- 
nished "  for  the  corporation,  the  use  and  occupation  of  the  plain- 
tiffs' property  not  being  the  one  or  the  other;  and  as  the  statute 
is  interposed  in  support  of  an  objection  that  is  most  inequitable, 
and  in  derogation  of  common  law  and  common  right,  it  should 
be  construed  literally  and  strictly,  and  not  extended  to  a  case 
not  within  its  very  words ;  especially,  as  in  this  case,  such  a  con- 
struction will  not  be  inconsistent  with  the  great  object  of  it,  or 
countenance  the  mischief  which  it  was  intended  to  prevent 

2.  The  statute  has  no  application  to  executed  contracts;  at 
least  it  does  not  apply  so  far  as  to  defeat  a  recovery  to  the  extent 
of  the  benefit  which  the  defendants  have  actually  received. 

V.  By  the  express  contract  between  the  defendants  and  Eey- 
nolds,  they  were  to  provide  a  pier  for  him. 

If  they  had  not  done  it,  he  would  have  had  a  right  to  provide  it 
at  the  defendants'  expense,  and  to  recover  the  value  of  such  accom- 
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modation  from  the  defendants.  If  he  obtained  such  accommoda- 
tion from  the  plaintifls,  they  are  entitled  either  to  sue  the  defend- 
ants, on  the  ground  that  Reynolds  was  their  agent  in  using  the 
pier,  or  upon  the  principles  of  equity  jurisprudence,  to  be  sub- 
stituted in  his  place,  and  subrogated  to  his  rights,  in  which  case 
the  provisions  of  his  contract  will  enure  to  their  benefit. 

If,  upon  the  other  hand,  the  defendants  did  provide  a  pier  for 
Reynolds,  pursuant  to  their  contract,  then,  as  it  was  no  other 
than  the  plaintiffs'  pier  which  they  used  for  that  purpose,  they 
cannot  deny  having  used  and  occupied  it;  and  upon  that  ground 
the  plaintiffs  are  entitled  to  compensation  from  the  defendants. 

So  that,  qitacunque  via  data,  we  come  to  the  conclusion  that 
the  plaintiffs  were  entitled  to  recover  from  the  defendants  a  just 
compensation  for  the  use  of  their  property. 

The  judgment  should  be  affirmed  with  costB. 

By  the  Court — Hoffman,  J.  The  first  and  an  important 
question  is,  whether  the  twelfth  section  of  the  charter  of  1868 
applies  to  the  case.  The  question  is  one  of  great  practical 
moment  beyond  the  decision  of  the  present  action.  The  counsel 
of  the  defendants  insists  that  it  controls.  The  counsel  of  the 
plaintiffs  has  made  several  points  to  show  that  it  is  inapplicable. 

That  section  provides  "  that  all  work  to  be  done,  and  all  sup- 
plies to  be  furnished  for  the  corporation,  involving  an  expendi- 
ture of  more  than  $250  must  be  by  contract  founded  on  sealed 
bids,  or  on  proposals  made  in  compliance  with  public  notice  for 
the  full  period  of  ten  days;  and  all  such  contracts,  when  given, 
shall  be  given  to  the  lowest  bidder,  with  security." 

In  the  case  of  Brady  v.  The  Mayor,  &c,  of  New  York,  in  this  court, 
(2  Bosw.,  173,  and  7  Abb.,  288,)  it  was  held,  that  where  a  con- 
tract under  which  work  had  been  done  was  void,  because  entered 
into  in  violation  of  this  provision  of  the  charter,  the  contractor 
could  not  recover  for  the  work  in  any  form ;  neither  under  the 
contract,  nor  as  upon  a  quantum  meruit.  A  subsequent  ratifica- 
tion was  of  no  more  validity  than  the  original  contract  If  this 
were  allowed,  this  restriction  in  the  charter  would  become  prac- 
tically null,  and  the  oflioers  and  agents  through  whom  alone  the 
corporation  can  act,  might  disregard  the  statute,  and  in  practice 
repeal  it    The  difficulty  lies,  not  merely  in  the  want  of  original 
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power  in  the  agents  to  make  the  contract,  but  in  the  want  of 
power  in  the  corporation  itself  to  make  the  contract,  otherwise 
than  in  the  mode  prescribed  by  the  charter. 

If  then  the  present  case  is  within  the  provision,  nothing  short 
of  an  express  contract  entered  into  after  mil  compliance  with  its 
directions,  could  be  binding  upon  the  corporation. 

It  may  be,  as  the  learned  counsel  of  the  plaintiffs  contends, 
that  in  the  ordinary  acceptation  of  the  terms,  the  hiring  of  a 
pier  for  public  purposes  was  neither  "  work  done,"  nor  "  supplies 
furnished."  Yet  an  enlarged  etymological  sense  of  the  word 
"supply"  comprises  anything  yielded  or  afforded,  to  meet  a  want. 

It  is  clear  however,  that  there  must  be  a  class  of  cases,  in 
which  the  veiy  object  of  the  exercise  of  a  municipal  power, 
would  indicate  the  inapplicability  of  the  provision.  The  estab- 
lishment of  a  market  within  a  particular  district  of  the  city  calls 
for  the  exercise  of  a  discretion  in  choosing  the  locality,  so  as  to 
meet  the  convenience  of  the  greater  number  and  facilitate  the 
means  of  cleansing,  which  might  be  wholly  defeated  or  impaired 
if  the  corporation  was  compelled  to  advertise  and  take  the  plot 
of  ground  offered  by  the  lowest  bidder.  The  selection  of  piers 
for  the  purpose  of  casting  away  the  offal  of  the  city,  falls  with- 
in the  same  principle.  It  would  be  a  misuse  of  power,  to  take 
for  this  purpose  a  pier  daily  thronged  with  carts  and  laborers,  for 
loading  or  unloading  the  cargoes  of  vessels.  The  particular  force 
tod  direction  of  the  tide  may  render  one  spot  far  more  eligible 
than  another.  The  distance  from  dwelling  houses  would  be 
another  element  of  consideration. 

In  the  case  of  The  People  v.  Flagg  (17  N.  Y.  E.,  684),  it  was 
strongly  urged  by  Judge  Comstook  that  the  construction  of  the 
phrase  "  work  to  be  done  "  used  in  this  provision,  did  not  extend 
it  to  the  making  of  a  survey  and  maps  by  a  surveyor  requiring 
skill  and  professional  knowledge  for  its  performance.  "  This  would 
be  an  unreasonable  and  mischievous  construction  of  the  statute." 
Justice  Roosevelt  was  of  a  different  opinion  on  the  facts  of  that 
case;  and  the  Court  abstained  from  expressing  an  opinion  upon 
the  point 

It  appears  to  me  that  the  principle  contained  in  the  opinion  of 
Judge  Comstock  applies  with  even  greater  force  to  the  cases  I 
hare  suggested,  than  to  the  one  before  him. 

Boflw.— Vol.  IV.  12 
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It  may  perhaps  be  found  upon  a  more  extended  investigation 
of  the  extent  and  meaning  of  the  provision,  that  it  does  not  apply 
to  cases  of  the  acquisition  of  real  property  by  purchase  or  hiring 
for  the  purposes  of  municipal  government,  within  acknowledged 
powers  of  the  corporation.  It  may  be  that  the  phrase  is  used  in- 
the  sense  in  which  it  is  employed  in  the  commercial  law,  and  in 
various  statutes,  as  relating  merely  to  personal  property,  going 
into  or  forming  part  of  something  else  or  contributed  for  the  use 
of  something  else,  or  towards  its  efficiency.  The  maritime  doc- 
trine as  to  supplies  for  ships,  the  State  Statutes  in  aid  of  material- 
men are  instances  of  this  nature.  (4  Wheat,  488 ;  Kent's  Com., 
vol.  3,  p.  169  ;  1  Blatch.  &  Howl.,  177 ;  2  R.  S.,  of  1830, 493 ;  The 
Calisto,  Daveis  R,  31.) 

It  is  in  this  sense  that  the  phrase  is  used  in  various  enact- 
ments connected  with  the  government  of  New  York.  Thus,  in 
section  13  of  the  charter  as  amended  in  1849,  there  is  constituted 
an  Executive  Department  called  The  Department  of  "  Repairs  and 
Supplies,"  having  cognizance  of  all  repairs  and  supplies  of  and  for 
roads  and  avenues,  pavements,  fire  engines,  &c. 

So  in  section  14,  the  department  of  streets  and  lamps  shall 
have  cognizance  of  procuring  the  necessary  supplies  for,  and  of 
lighting  the  public  streets,  &3 

And  section  23  of  the  same  chapter  provides,  that "  all  contracts 
to  be  made  or  let  by  authority  of  the  Common  Council  for  work  to 
be  done  or  supplies  to  be  furnished,"  and  all  sales  of  personal 
property  shall  be  made  by  the  appropriate  heads  of  departments, 
under  such  regulations  as  shall  be  established  by  ordinances. 

All  the  previous  sections  establishing  departments  contemplate 
expenditures  distinct  from  any  acquisition  of  real  estate.  No 
such  power  is  any  where  granted  to  or  is  to  be  inferred  as  pos- 
sessed by  either  of  them. 

But  without  pursuing  this  subject  further,  or  attempting  to  de- 
fine either  what  is  comprehended  in  or  what  is  excluded  from  the 
purview  of  the  provision  in  question,  it  is  sufficient  to  say,  that 
in  our  opinion  the  hiring  of  a  pier  by  the  corporation  for  the 
purpose  of  removing  offal  from  the  city,  is  not  within  it. 

We  must,  therefore,  proceed  to  the  other  questions  in  the  cause. 

2.  The  right  to  hire  a  pier  for  the  purpose  of  fulfilling  the 
duty  of  the  corporation  in  the  removal  of  nuisances,  is  a  power 
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inherent  in  the  Common  Council,  because  necessary  or  important 
for  the  exercise  of  an  admitted  and  vested  power.  The  char- 
ters gave  the  corporation  power  to  hold  land  in  fee  simple  to 
them  and  their  successors  forever;  but  a  restriction  was  imposed 
in  the  Montgomery  Charter,  that  the  annual  income  should  not 
exceed  JE3,000  sterling.  (See  upon  the  subject  of  this  restriction, 
Kent's  Notes,  note  48 ;  2  Coke's  Inst,  722,  and  Flagg  v.  Lowber, 
7  Abb.  R,  176.) 

Whatever  may  be  the  legal  operation  of  this  restriction  at  the 
present  day,  it  was  a  restriction  upon  the  right  to  hold  lands  in  per- 
petuity, which  right,  upon  common  law  principles  belongs  to  a 
corporation.  (2  Kent's  Com.,  281.)  It  does  not  affect  the  present 
question,  which  relates  to  a  power  to  hire  lands  for  a  particular 
period,  in  order  to  fulfill  a  duty,  and  in  the  exercise  of  a  power 
necessary,  for  municipal  purposes.  That  authority  which  is  ma- 
terial in  order  to  execute  the  purposes  for  which  a  corporation  is 
created,  is  possessed  by  implication.  (1  R.  S.,  1830,  600,  §  3 ;  4 
Hill,  p.  89,  13  Mass.  R,  199.) 

The  late  case  of  The  People  and  Flagg  v.  Lowber  (7  Abb. 
R,  176),  illustrates  this  view.  The  power  to  purchase  land  for 
a  market  site  was  held  to  attend  and  result  from  a  power  to 
establish  markets,  and  the  restriction  as  to  income  before  referred 
to,  was  held  inapplicable. 

3.  Whether  the  Common  Council  have  lawfully  done  anything 
out  of  which  its  liability  for  the  rent  can  arise  is  in  the  next 
place  to  be  examined. 

As  I  understand  the  claim,  it  is  rested  upon  these  several  propo- 
sitions :  First.  That  the  Comptroller  could  create  this  liability, 
and  has  done  so ;  next,  that  the  Mayor  could  do  it,  and  his  engage- 
ment is  proven ;  again,  that  there  was  an  implied  ratification  of 
the  payment  by  the  Comptroller,  from  the  assumed  knowledge 
of  his  disbursements,  and  therefore  a  hiring  by  the  Common 
Council ;  and  lastly,  that  the  resolution  of  April  17th,  1852,  and 
the  contract  with  Reynolds,  establish  the  responsibility. 

The  two  first  propositions  may  easily  be  disposed  of.  There 
is  not  the  semblance  of  power  in  the  Comptroller  or  Mayor,  to 
hire  property  for  the  purposes  in  question,  and  bind  the  corpo- 
ration to  pay  for  it 
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The  next  ground,  of  an  implied  ratification,  is  also  unsatisfac- 
tory. It  could  not,  I  think,  extend  further  than  to  prevent  the 
corporation  from  recovering  back  the  money  paid  over,  admit- 
ting that  this  would  be  its  effect 

The  ordinance  of  May,  1849,  gave  to  the  City  Inspector  power 
to  remove  dead  animals,  &c.,  and  to  cast  them  into  the  river,  three 
hundred  feet  from  the  nearest  wharf,  or  otherwise  to  dispose  of 
them  as  most  effectually  to  secure  the  public  health.  The  first 
clause  of  the  ordinance  may,  perhaps,  be  so  reasonable  as  that 
the  Inspector  would  be  warranted  in  going  upon  a  private  pier, 
merely  to  cast  the  carcasses  into  the  river.  But  there  is  nothing 
in  it  to  warrant  the  hiring  of  any  pier  or  wharf  for  any  of  his 
official  purposes. 

The  possession  of  the  pier  taken  by  Reynolds,  under  the  di- 
rection of  the  City  Inspector  and  Mayor,  in  July,  1851,  was 
forcible.  It  did  not  profess  to  be  in  the  exercise  of  a  power  to 
contract ;  and  there  was  no  such  power  in  either  of  them. 

The  contract  with  Reynolds,  of  the  24th  of  April,  1852,  was 
valid,  and  has  been  decided  to  be  so.  (16  Barb.,  603.)  By  that 
contract,  the  corporation,  by  A.  W.  White,  City  Inspector,  agreed, 
"  in  pursuance  of  the  first  section  of  an  ordinance  of  the  17th  of 
April,  1852,  to  designate  and  set  apart  for  the  use  of  the  City 
Inspector,  two  of  the  docks  and  slips  of  the  city  of  Neio  York, 
one  on  the  East  river,  and  the  other  on  the  North  river,  to  be 
used  by  Reynolds,  under  the  direction  of  the  City  Inspector,  as  a 
place  of  landing  of  the  boats  to  be  employed  for  the  removal  of 
the  offal,  dead  animals,  &c,  the  free  access  to  and  use  thereof,  to 
be  secured  to  said  Reynolds. 

The  first  section  of  the  ordinance  does  not  contain  any  power 
for  any  officer  to  hire  a  pier.  It  provides  that  there  shall  be  desig- 
nated two  docks  or  slips  of  the  city,  for  the  use  of  the  City 
Inspector,  to  be  under  his  control,  and  to  be  used  by  him  as  a 
place  of  landing  for  the  boats  required. 

I  have  concluded  that  the  corporation,  in  this  ordinance,  did 
nothing  more  than  to  agree  to  designate  two  of  the  piers  actually 
owned  by  the  city,  to  be  used  for  these  purposes ;  and  that  the  liberal 
construction  insisted  upon,  that  they  covenanted  to  designate  one 
of  their  own  piers,  or  to  procure  a  pier  of  another  party,  is  inad- 
missible. 
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Thus  it  stands,  under  all  these  documents,  that  the  corporation 
was  itself  to  designate  a  public  pier,  and  did  not  even  give  the 
City  Inspector  power  to  do  so ;  and  what  is  of  more  importance, 
a  construction  cannot  be  sustained  which  implies  the  hiring  of  a 
private  pier,  or  the  delegation  of  any  power  to  any  one  to  do  so. 

Now,  it  is  true,  and  sustained  by  cases,  some  of  which  were 
cited,  that  it  is  a  sound  rule  of  law,  that  whenever  a  corporation 
is  acting  within  the  scope  of  its  legitimate  purposes,  all  parol  con- 
tracts made  with  its  authorized  agents  are  express  promises  by 
the  corporation ;  and  all  duties  imposed  upon  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied  promises  for  which 
an  action  may  well  lie.  (Story,  Justice,  7  Cranch.,  806 ;  Fister  v. 
La  Hue,  15  Barb.,  323 ;  BandeUv.  Van  Vechten,  19  Johns.  R.,  60 ; 
Clarke  v.  Guardians  of  Ouckfield  Union,  11  Eng.  L.  &  Eq.  R.,  442.) 

But  in  all  such  cases,  either  a  duly  authorized  agent  fixed  the 
liability  of  the  body,  or  it  recognized  the  obligation  to  pay,  by 
accepting  the  work  or  services  or  supplies.  Where  it  possesses 
original  power  to  make  the  contract,  it  may  recognize  a  duty 
to  pay  for  what  has  been  done  without  contract,  although  if  desti- 
tute of  such  original  power  the  case  is  different  (The  People  v. 
Flagg,  17  N.  Y.  R.,  586.) 

In  the  present  case,  there  was  no  act  which  could  be  treated  in 
any  way  as  tending  to  a  ratification,  except  the  unauthorized 
payment  of  rent,  by  the  Comptroller,  on  some  occasions.  This 
is  wholly  insufficient 

It  is  impossible,  also,  to  support  the  proposition,  that  the  mere 
feet  of  rendering  services  to  the  corporation,  and  of  that  body 
reaping  a  benefit  from  them  affords  a  ground  of  action.  (17  N. 
Y.  R,  591.) 

These  conclusions  render  it  unnecessary  to  discuss  the  question, 
whether  as  the  origin  of  the  possession  was  the  forcible  entry 
upon  the  plaintiffs'  land,  a  suit  for  the  value  of  the  occupation,  as 
for  rent,  can  be  maintained.  TJie  City  Inspector  and  Reynolds, 
perhaps  the  Mayor,  were,  on  the  facts  found,  trespassers ;  could 
have  been  turned  out,  and  been  made  responsible  for  mesne  profits. 
(1  Wend.,  134;  1  R.  L.,  1813,  p.  444,  §  31;  Smith  v.  Stewart, 
6  Johns.,  46;  Osgood  v.  Dewey,  13  id.,  240.) 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 
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Luigi  Gallarati  v.  John  Obseb,  Sheriff! 

1.  When  an  order  is  duly  made  for  the  arrest  of  a  defendant,  in  the  case  pre- 
scribed by  subdivision  three  of  section  179,  of  the  Code;  (a  replevin 
suit)  and  the  Sheriff  arrests  him  under  such  order,  and  allows  him 
to  go  at  large,  on  executing  the  proper  bond,  with  sureties  who  fail  to  justify 
on  being  excepted  to ;  and  the  plaintiffj  in  such  action,  recovers  judgment 
for  the  value  of  the  property,  and  damages  for  the  detention  thereof,  with 
costs;  he  may  maintain  an  action  against  such  Sheriff  to  recover  the 
amount  of  said  judgment,  after  an  execution  against  the  property  of  such 
defendant  has  been  issued  on  said  judgment  and  returned  unsatisfied. 

2.  It  is  not  essential  to  the  right  to  maintain  such  an  action,  that  an  execution 
against  the  body  of  such  defendant  has  been  issued  and  returned  unsatisfied, 
nor  that  a  writ  de  retorno  habendo  has  been  issued  and  returned  unsatisfied. 

3.  Such  judgment,  although  it  is  not  in  the  alternative  form  prescribed  by 
section  277  of  the  Code,  is  not  void,  but  is  valid  until  reversed  or  amended. 

4.  The  statute  (Code,  §  201,)  which  provides  that,  "if;  after  being  arrested, 
the  defendant  escape  or  be  rescued,  or  bail  be  not  given  or  justified,  or  a 
deposit  be  not  made  instead  thereof,  the  Sheriff  shall  himself  be  liable  as 
bail ;"  means  that  the  liability  of  a  Sheriff  arresting  a  defendant,  where  bail 
does  not  justify,  is  the  same  as  that  of  the  bail  in  that  particular  case  would 
have  been,  if  they  had  justified  on  being  excepted  to. 

5.  When  such  bail,  by  the  terms  of  their  undertaking,  become  guarantors  of 
the  payment  of  any  judgment  that  may  be  recovered,  the  Sheriff  is  made 
guarantor  if  he  discharges  the  defendant  on  taking  bail,  who  fail  to  justify. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman,  J.) 

Heard,  January  10;  decided,  January  29, 1869. 

This  is  a  motion  by  the  plaintiff  for  judgment  on  a  verdict  in 
his  favor,  taken  subject  to  the  opinion  of  the  Court  at  General 
Term,  on  the  questions  of  law  arising  at  the  trial. 

In  July,  1855,  Ddachapdle  commenced  an  action  in  this  Court 
against  Amos  R.  Thompson,  to  recover  the  possession  of  personal 
property.  The  necessary  papers,  to  entitle  him  to  have  the  pro- 
perty taken  and  delivered  to  him,  were  placed  in  the  hands  of 
he  defendant,  to  be  executed,  he  being  then  Sheriff  of  the  city 
and  county  of  New  York. 

Not  being  able  to  find  the  property,  an  order  was  obtained  in 
that  action,  on  the  28th  of  July,  18C5,  under  subdivision  three, 
of  section  179,  of  the  Code,  requiring  Thompson  to  be  arrested, 
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and  held  «to  bail  in  the  sum  of  $800.  The  defendant,  as  such 
Sheriff,  arrested  Thompson  by  virtue  of  said  order,  and  dis- 
charged him  from  custody,  on  his  executing,  with  two  sureties, 
an  undertaking  in  the  terms  prescribed  by  section  211,  of  the 
Code.  Such  sureties  were  excepted  to,  but  never  justified. 
Thompson  appeared  by  attorney  in  that  action,  but  did  not  put  in 
an  answer. 

Delachapelle  recovered  judgment  in  that  action  on  the  24th  of 
January,  1856,  which  judgment  recites,  that  a  Sheriff's  jury  had 
assessed  the  plaintiff's  damages  "at  the  sum  of  four  hundred 
dollars,  for  the  value  of  the  property  claimed  by  the  plaintiff, 
and  one  hundred  and  fifty  dollars  for  the  detention  thereof,"  and 
adjudges,  "  that  Alfred  Delachapelle,  the  plaintiff,  recover  of 
Amos  R.  Thompson,  the  defendant,  the  sum  of  $550,  the  amount 
claimed,  with  $33.87  costs  and  disbursements,  amounting,  in  the 
whole,  to  $583.87." 

An  execution,  against  the  property  of  Thompson,  and  con- 
forming, in  form,  to  the  judgment,  was  issued  on  the  judgment 
to  the  Sheriff,  (James  C.  Willett  being  then  Sheriff  of  the  city 
and  county  of  New  York,)  who  returned  it,  and  upon  it,  "  no  per- 
sonal ot  real  property." 

Delachapelle,  on  the  26th  of  January,  1856,  assigned  to  the 
present  plaintiff  "the  said  judgment,  and  all  sum  and  sums  of 
money  that  may  be  had  or  obtained  by  means  thereof  or  on  any 
proceedings  to  be  had  thereupon." 

This  action  is  brought,  to  recover  of  the  defendant,  as  such 
Sheriff,  by  reason  of  the  premises,  the  amount  of  such  judgment. 
It  was  tried  on  the  15th  of  March,  1858,  before  Mr.  Justice  Bos- 
wobth,  and  a  jury. 

On  the  trial,  the  facts  above  were  proved,  and  when  the  plain- 
tiff rested,  the  defendant  moved  for  a  dismissal  of  the  complaint, 
on  the  grounds:  "  1st  That  the  plaintiff  had  failed  to  show  any 
right  to  recover  any  judgment  against  the  defendant  upon  his 
alleged  liability  as  bail.  2d.  That  no  judgment,  authorized  by 
law,  had  been  recovered  in  the  case  of  Delachapelle  v.  Thompson. 
3d.  That  there  had  been  no  judgment  for  a  delivery  of  the  pro- 
perty or  any  part  thereof.  4th.  That  no  execution,  in  the  form 
prescribed  by  law,  for  a  delivery  of  the  property,  had  been  issued 
or  returned.    The  Court  denied  the  motion.    The  defendant. 
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1.  When  an  order  is  duly  made  for  the  arrest  of  a  defendant,  in  the  case  pre* 
scribed  by  subdivision  three  of  section  179,  of  the  Code ;  (a  replevin 
suit)  and  the  Sheriff  arrests  him  under  such  order,  and  allows  him 
to  go  at  large,  on  executing  the  proper  bond,  with  sureties  who  fail  to  justify 
on  being  excepted  to ;  and  the  plaintiff,  in  such  action,  recovers  judgment 
for  the  value  of  the  property,  and  damages  for  the  detention  thereof)  with 
costs;  he  may  maintain  an  action  against  such  Sheriff;  to  recover  the 
amount  of  said  judgment,  after  an  execution  against  the  property  of  such 
defendant  has  been  issued  on  said  judgment  and  returned  unsatisfied 

2.  It  is  not  essential  to  the  right  to  maintain  such  an  action,  that  an  execution 
against  the  body  of  such  defendant  has  been  issued  and  returned  unsatisfied, 
nor  that  a  writ  de  retorno  habendo  has  been  issued  and  returned  unsatisfied. 

3.  Such  judgment,  although  it  is  not  in  the  alternative  form  prescribed  by 
section  277  of  the  Code,  is  not  void,  but  is  valid  until  reversed  or  amended, 

4.  The  statute  (Code,  §  201,)  which  provides  that,  "iij  after  being  arrested, 
the  defendant  escape  or  be  rescued,  or  bail  be  not  given  or  justified,  or  a 
deposit  be  not  made  instead  thereof,  the  Sheriff  shall  himself  be  liable  as 
bail ;"  means  that  the  liability  of  a  Sheriff  arresting  a  defendant,  where  bail 
does  not  justify,  is  the  same  as  that  of  the  bail  in  that  particular  case  would 
have  been,  if  they  had  justified  on  being  excepted  to. 

5.  When  such  bail,  by  the  terms  of  their  undertaking,  become  guarantors  of 
the  payment  of  any  judgment  that  may  be  recovered,  the  Sheriff  is  made 
guarantor  if  he  discharges  the  defendant  on  taking  bail,  who  fail  to  justify. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman,  J.) 

Heard,  January  10;  decided,  January  29,  1869. 

This  is  a  motion  by  the  plaintiff  for  judgment  on  a  verdict  in 
bis  favor,  taken  subject  to  the  opinion  of  the  Court  at  General 
Term,  on  the  questions  of  law  arising  at  the  trial. 

In  July,  1856,  DdachapeUe  commenced  an  action  in  this  Court 
against  Amos  R.  Thompson,  to  recover  the  possession  of  personal 
property.  The  necessary  papers,  to  entitle  him  to  have  the  pro- 
perty taken  and  delivered  to  him,  were  placed  in  the  hands  of 
he  defendant,  to  be  executed,  he  being  then  Sheriff  of  the  city 
and  county  of  New  York. 

Not  being  able  to  find  the  property,  an  order  was  obtained  in 
that  action,  on  the  28th  of  July,  1855,  under  subdivision  three, 
of  section  179,  of  the  Code,  requiring  Thompson  to  be  arrested, 
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and  held*  to  bail  in  the  sum  of  $800.  The  defendant,  as  such 
Sheriff,  arrested  Thompson  by  virtue  of  said  order,  and  dis- 
charged him  from  custody,  on  his  executing,  with  two  sureties, 
an  undertaking  in  the  terms  prescribed  by  section  211,  of  the 
Code.  Such  sureties  were  excepted  to,  but  never  justified. 
Thompson  appeared  by  attorney  in  that  action,  but  did  not  put  in 
an  answer. 

Delachapelle  recovered  judgment  in  that  action  on  the  24th  of 
January,  1856,  which  judgment  recites,  that  a  Sheriff's  jury  had 
assessed  the  plaintiff's  damages  "at  the  sum  of  four  hundred 
dollars,  for  the  value  of  the  property  claimed  by  the  plaintiff, 
and  one  hundred  and  fifty  dollars  for  the  detention  thereof,"  and 
adjudges,  "  that  Alfred  Delachapelle,  the  plaintiff,  recover  of 
Amos  R  Thompson,  the  defendant,  the  sum  of  $550,  the  amount 
claimed,  with  $33.87  costs  and  disbursements,  amounting,  in  the 
whole,  to  $583.87." 

An  execution,  against  the  property  of  Thompson,  and  con- 
forming, in  form,  to  the  judgment,  was  issued  on  the  judgment 
to  the  Sheriff,  (James  C.  Willett  being  then  Sheriff  of  the  city 
and  county  of  New  York,)  who  returned  it,  and  upon  it,  "  no  per- 
sonal or  real  property." 

Delachapelle,  on  the  26th  of  January,  1856,  assigned  to  the 
present  plaintiff  "  the  said  judgment,  and  all  sum  and  sums  of 
money  that  may  be  had  or  obtained  by  means  thereof  or  on  any 
proceedings  to  be  had  thereupon." 

This  action  is  brought,  to  recover  of  the  defendant,  as  such 
Sheriff,  by  reason  of  the  premises,  the  amount  of  such  judgment. 
It  was  tried  on  the  15th  of  March,  1858,  before  Mr.  Justice  Bos* 
worth,  and  a  jury. 

On  the  trial,  the  facts  above  were  proved,  and  when  the  plain- 
tiff rested,  the  defendant  moved  for  a  dismissal  of  the  complaint, 
on  the  grounds:  "  1st  That  the  plaintiff  had  failed  to  show  any 
right  to  recover  any  judgment  against  the  defendant  upon  his 
alleged  liability  as  bail.  2d.  That  no  judgment,  authorized  by 
law,  had  been  recovered  in  the  case  of  Delachapelle  v.  Thompson. 
3d.  That  there  had  been  no  judgment  for  a  delivery  of  the  pro- 
perty or  any  part  thereof.  4th.  That  no  execution,  in  the  form 
prescribed  by  law,  for  a  delivery  of  the  property,  had  been  issued 
or  returned.    The  Court  denied  the  motion.    The  defendant, 
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then  and  there,  duly  excepted  to  the  said  ruling  and  decision  of 
the  Court."  The  defendant  then  gave  in  evidence  an  order 
made  by  Chief  Justice  Oakley,  dated  October  2, 1856,  (in  the 
suit  of  Dekbchapelh  v.  Thompson?)  obtained  by  Thompson,  requir- 
ing Delachapelle  to  show  cause  on  the  6th,  why  Thompson  should 
not  be  allowed  to  serve  an  answer  in  that  action,  and  also  to  give 
notice  of  the  justification  of  sureties  therein,  and  for  other  relief, 
and  staying  the  proceedings  on  the  part  of  the  plaintiff  and  of  the 
Sheriff,  in  the  meantime,  and  until  the  decision  of  the  Court 
thereon.  He,  also,  proved  that  the  hearing  on  said  order,  to  show 
cause,  was  adjourned,  by  "  consent,"  to  the  10th,  and  then  until 
the  17th,  and  then  until  the  28d,  and  then  until  the  24th,  on 
which  day  an  order  was  made  by  a  Judge  of  the  Court,  allowing 
"  Thompson  five  days  to  serve  his  answer  and  notice  of  justifica- 
tion, on  payment  of  five  dollars  costs  of  motion." 

The  Court,  against  the  objection,  and  an  exception  thereto  by 
the  defendant,  allowed  the  plaintiff  to  give  evidence  tending  to 
prove  that  Bensil,  the  Deputy  Sheriff  who  arrested  Thompson, 
Ijy  virtue  of  the  order  holding  him  to  bail,  consented  to  such 
adjournments  before  they  were  made,  and  that  after  the  expira- 
tion of  the  five  days  named  in  the  order  of  the  24th  of  October, 
1855,  Bensil  was  requested  to  re-arrest  Thompson,  because  his 
bail  had  not  justified.  Bensil  was  examined,  and  denied  that  he 
was  requested  to  re-arrest  Thompson,  or  that  he  consented  to  Buch 
adjournments. 

When  the  evidence  was  closed,  the  juiy,  under  the  direction 
of  the  Court,  (as  the  case  states^)  found  a  verdict  for  the  plaintiff 
for  the  sum  of  $666.47,  "  the  amount  of  the  judgment,  being 
for  $583.87 ;  interest  $80.60,  subject  to  the  opinion  of  the  Court 
at  General  Term,  with  power  to  dismiss  the  complaint,  or  the 
Court  at  General  Term  to  give  such  judgment,  and  for  such 
amount  as  the  Court  may  be  advised.  Case  to  be  then  made  up 
as  if  such  decision  had  been  made  at  the  trial  term,  and  such 
exceptions  then  taken  thereto,  as  either  party  may  be  advised  to 
take,  and  shall  within  ten  days  after  notice  of  decision,  be  served 
on  the  opposite  party — both  parties  agreeing  to  this  disposition 
of  the  case." 

Some  further  facts,  which  need  not  be  here  repeated,  are  stated 
in  the  opinion  of  the  Court 
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F.  EL  B  Bryan,  for  plaintiff,  in  moving  for  judgment  on  the 
verdict,  made  and  argued  the  following  points : 

1.  The  undertaking  prescribed  by  section  211  must  be  strictly 
complied  with.  The  execution  of  the  undertaking  fixes  the 
character  of  the  parties  as  bail.  (7  How.  Pr.  R,  214.)  The  sure- 
ties on  such  undertaking  cannot  exonerate  themselves  by  surren- 
dering the  defendant  {Vide  §  188,  subd.  2.) 

§  SOL  Fixes  the  liability  of  the  Sheriff,  if  among  other  things 
bail  be  not  justified.  He  can  only  exonerate  himself  by  the 
giving  and  justification  of  bail  as  provided  by  sections  103, 194, 
195,  and  196. 

The  undertaking  exacted  by  section  211,  renders  the  sureties 
responsible  for  the  return  of  the  property,  if  the  return  be  ad- 
judged, and  for  the  payment  of  such  surhs  of  money  as  may  for  any 
cause  whatever,  be  recovered  against  the  defendant 

The  condition  is  broad.  The  Sheriff  became  liable  to  perform 
die  condition,  and  to  satisfy  the  judgment  recovered  against  the 
defendant  Thompson. 

EL  Judgment  was  recovered  against  Thompson,  January  24, 
1856,  for  the  sum  of  $588.87. 

§  261  of  the  Code,  enacts  that  when  the  property  has  not  been 
delivered  to  the  plaintiff,  the  jury  shall  assess  the  value  of  the 
property,  &c.,  and  the  damages,  if  claimed  in  the  complaint    » 

The  verdict  of  the  jufy  in  this  case  is  proper.  It  is  a  general 
verdict  It  assesses  the  value  of  the  property  at  $400.  "The 
damages  of  detention  at  $150.  {Archer  v.  Boudinot,  1  Code  R, 
H.  S.,  872 ;  Gcmmercial  Bank  v.  White,  8  How.,  292.) 

It  was  unnecessary  for  the  verdict  to  find  that  the  plaintiff  was 
entitled  to  a  return  of  the  property.  There  was  no  answer.  The 
facte  alleged  in  the  sworn  complaint  are  admitted. 

The  omission  to  find  the  plaintiff  entitled  to  a  return  of  the 
property,  is,  at  best,  a  mere  irregularity,  of  which  the  defendant 
in  the  action  could  alone  avail  himself  It  is  strictly  a  question  be* 
tween  the  plaintiff  and  the  defendant  in  the  action. 

It  is  not  availing  to  the  defendant  here  who  is  not  a  party  in 
interest  (7  How.,  449,  457;  1  Cow.,  R,  809;  4  id.,  158;  8 
id.,  192.) 

As  between  the  plaintiff  and  defendant,  this  was  an  amendable 
defect  (7  Cow.,  29.) 

Bo«w<— Vol.  IV.  13 
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It  is  an  error  or  defect  not  affecting  the  substantial  rights  of 
parties.    It  will  not  affect  the  judgment.  (§  176,  Code.) 
It  is  strictly  technical.  (4  Comst,  276.) 

III.  The  execution  followed  the  judgment.  The  form  of  the 
execution  prescribed  by  subdivision  4,  section  289  is  merely 
directory. 

The  omission  of  a  direction  in  the  execution  to  take  the  pro- 
perty could  not  injure  the  Sheriff.  He  had  already  returned 
that  the  property  could  not  be  found. 

In  any  event,  this  is  a  mere  irregularity  of  which  the  Sheriff 
cannot  avail  himself.  The  execution  would  be  good  until  set 
aside.  The  Sheriff  is  neither  party  nor  privy  to  it,  and  cannot 
make  the  objection.  It  cannot  be  examined  in  a  collateral 
action,  (Jones  v.  Cook,  1  <3ow.,  309 ;  Bissel  v.  Kipp,  5  Johns^ 
100.) 

But  it  is  contended  that  the  prevailing  party  has  a  right  to  elect 
whether  he  will  take  the  property  or  the  value  as  assessed.  In 
the  majority  of  cases,  to  force  the  party  to  take  back  the  pro- 
perty, which  might  be  materially  deteriorated,  would  be  a  griev- 
ance. 

IV.  The  adjournments  of  the  order  to  show  cause  could  not  in 
anywise  increase  the  liability  of  the  Sheriff,  or  change  his  position 
on  an  undertaking  given  under  section  211  of  the  Code. 

The  complaint  avers,  that  notice  to  the  Sheriff  of  refusal  to 
accept  the  sureties  was  served  August  8, 1866.  This  feet  is  not 
denied  in  the  answer. 

The  order  to  show  cause  on  which  the  adjournments  were 
made,  is  dated  October  2,  1856.  The  Sheriff,  before  the  order 
was  granted,  was  fixed  as  bail.  Neither  the  order  nor  the  ad- 
journments could  increase  his  liability. 

The  Sheriff  could  only  have  exonerated  himself  by  putting  in 
and  justifying  bail,  on  the  undertaking  prescribed  by  section  211 
of  the  Code.  Section  201  provides  for  his  discharge  from  liability 
pursuant  to  sections  193,  194,  195  and  196. 

The  current  of  authorities  as  to  the  discharge  of  bail  by  indul- 
gence of  the  principal,  only  extends  to  cases  where  the  situation 
of  the  bail  is  materially  changed,  or  his  risk  increased.  (10  Johna 
505 ;  id.,  587 ;  6  Wend.,  244,  245 .  Gr.  Pr.,  2d.  e<L,  448.) 

If  the  judgment  or  the  execution  were  in  any  wise  irregular, 
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the  Sheriff  could  alone  have  availed  himself  of  such  irregularity, 
by  applying  to  set  aside  the  judgment  against  the  principal,  as 
well  as  the  proceedings  against  himself.    (4  East  R.,  808.) 
He  cannot  in  this  action  set  up  the  irregularity  as  a  defense. 

A.  J.  Vanderpod  for  the  defendants. 

L  The  complaint  does  not  contain  facts  entitling  the  plaintiff 
to  maintain  an  action  on  the  Sheriff's  liability  as  bail. 

1.  It  is  not  alleged  that  an  execution  had  been  issued  against 
the  person  of  Thompson. 

This  defect  is  not  supplied  by  the  evidence.  Thompson  has 
always  been  within  the  bailiwick  of  the  Sheriff,  and  could  have 
been  arrested,  at  any  time,  under  a  proper  execution. 

As  to  the  sufficiency  of  the  pleadings  under  the  Code.  (McKyr- 
ing  v.  BuU,  2  Smith,  297.) 

2.  The  liability  of  the  Sheriff  is  not  fixed,  and  an  action  can- 
not be  maintained  against  him  until  he  is  unable  to,  and  fails  to, 
secure  the  person  of  the  debtor  on  a  proper  execution.  (Pearsall 
v.  Laurrence,  2  Johns.,  514 ;  Shiland  v.  Cory,  2  Wend.,  246.) 

3.  The  order,  in  all  cases,  commands  the  Sheriff  to  arrest  the 
defendant,  and  hold  him  to  bail  in  the  specified  sum.  The  under- 
taking of  the  bail  varies  according  to  the  nature  of  the  action; 
but  if  the  defendant  does  not  give  the  bail,  then  the  Sheriff  must 
produce  the  body  when  execution  issues.  To  this  end,  the  law 
has  furnished  to  the  Sheriff  the  means  of  control  of  the  person. 

4.  The  two  hundred  and  first  section  of  the  Code,  declaring 
the  Sheriff's  liability  as  bail,  was  not  intended  to  render  him 
liable  according  to  the  condition  prescribed  in  section  two  hun- 
dred and  eleven,  so  long  as  he  can  produce  the  body  when  required. 
It  provides  that  he  shall  be  liable,  in  the  same  manner  where 
11  hail  be  not  given  n  as  where  bail  fail  to  justify.  The  plaintiff,  to 
recover,  must  establish  the  proposition,  that  when  the  Sheriff 
obeys  the  order,  by  arresting  the  party,  and  retains  him  in  custody 
pending  the  action,  the  plaintiff  can,  while  the  defendant  is  thus 
imprisoned,  sue  the  Sheriff,  and  recover  from  him  the  delivery  of  the 
property,  or  its  valve,  and  all  such  sums  as  may  be  recovered 
against  the  defendant 

5.  The  last  clause  of  section  two  hundred  and  one  declares 
that  the  Sheriff  may  relieve  himself  from  liability,  by  giving  and 
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justifying  bail,  for  Hie  custody  of  the  person  of  the  defendant,  at 
any  time  before  process  against  the  person  is  issued  to  enforce 
the  judgment,  establishing  most  conclusively  (if  this  section  is  at 
all  applicable  to  the  action  for  claim  and  delivery)  that  the 
Sheriff's  liability  depends  upon  his  being  able  to  produce  the 
person  of  the  defendant  on  execution.  % 

II.  The  action  cannot  be  maintained  against  the  defendant,  on 
his  alleged  liability  as  bail,  until  a  judgment  for  a  return  of  the 
property  has  been  recovered  in  the  suit  of  Delachapelle  v.  Thompson. 
The  bail  are  only  liable  in  the  case  of  a  judgment  for  return ;  this 
is  their  undertaking ;  they  are  sureties  ;  nothing  else  can,  so  to  speak, 
liquidate  their  liability.  (Code,  §  211.)  The  judgment  for  the 
value  of  the  property  was  wholly  unauthorized  by  the  Code. 
The  plaintiff  can  only  take  judgment  for  a  return  of  the  property, 
and  damages  for  detention,  where  a  return  is  awarded.  (Code,. 
§  277;  Duright  v.  Enos,  6  Seld.,  475;  Fitehugh  v.  Wiman,  id., 
659 ;  vide,  Slack  v.  Heath,  1  Abb.,  381.) 

III.  But  if  there  was  a  judgment  for  return,  the  plaintiff  must 
go  further,  and  show  that  he  has  issued  an  execution  in  con- 
formity* with  such  judgment,  before  he  can  charge  bail.  It  was 
of  no  avail  that  the  plaintiff  issued  an  execution  against  the  pro- 
perty of  the  defendant;  under  the  first  subdivision  of  section 
two  hundred  and  eighty-nine,  such  an  execution  was  void.  The 
kind  and  form  of  execution,  in  the  action  for  claim  and  delivery, 
is  prescribed  in  section  two  hundred  and  eighty-six,  and  subdi- 
vision four  of  section  two  hundred  and  eighty-nine.  The  liability 
of  the  bail  could  not  be  fixed  until  the  issuing  and  return  of  the 
proper  execution ;  as  in  similar  cases  before  the  Code,  the  condi- 
tion of  the  undertaking  was  not  broken  until  the  return  of  the 
•execution. 

1.  In  most  cases  the  property  will  be  obtained  whenever  judg- 
ment therefor  is  recovered,  and  an  execution  issued  which  will 
authorize  the  Sheriff  to  take  it 

2.  Under  the  former  practice,  it  was  necessary  that  a  ca.  so.  be 
sued  out  against  the  principal,  and  actually  returned  non  est 
inventus,  and  filed,  before  the  plaintiff  could  proceed  to  charge 
the  bail.  (Pearsall  v.  Lawrence,  3  Johns.,  514 ;  ShUand  v.  Cory, 
2  Wend.,  246;  Bathbone  v.  JBlatchford,  1  Caines,  588,  592;  Cow- 
den  v.  Pease,  10  Wend.,  888,  885.) 
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8.  The  R  S.  required  the  plaintiff  in  replevin  to  give  a  bond 
at  the  commencement  of  the  action,  with  a  condition  substantially 
like  the  undertaking  of  bail  in  claim  and  delivery  under  the 
Code.  In  an  action  upon  such  a  bond,  it  was  necessary  to  prove 
the  issuing  and  return  of  a  writ  de  retorno  habendo.  {Cowden  v. 
Pease,  10  Wend.,  833;  Cowden  v.  Stanton,  12  id.,  120;  Gibbs  v. 
Bull,  18  Johns^  435,  440.) 

IV.  If  the  Sheriff  became  liable  as  bail,  he  is  entitled  to  all 
the  rights  and  protection  of  a  surety,  and,  therefore,  was  dis- 
charged by  the  delays  which  were  consented  to  by  the  plaintiff 
(Heck  v.  Heath,  1  Abb.,  831.) 

Y.  The  alleged  cause  of  action  against  the  Sheriff  did  not  pass 
to  the  plaintiff  under  the  assignment  of  the  judgment  (Common- 
weaUh  v.  Furqua,  3  Litt,  41 ;  Jones  v.  Cbmmonivealth,  2  id.,  857.) 

The  defendant  is  entitled  to  judgment 

By  the  Gottrt— Bosworth,  Ch.  J.  The  judgment  in  the 
action  of  Ddachapelle  v.  Thompson,  should  have  been  in  form ; 
that  the  plaintiff  recover  the  possession  of  the  property ;  or  the 
value  thereof  as  assessed,  in  case  a  delivery  cannot  be  had;  and  the 
damages  assessed  for  the  detention  thereof  and  the  costs  as  ad- 
justed. (Fitzhugh  v.  Wiman,  5  Seld.,  559-562 ;  Dvright  v.  Enos, 
id,  475.) 

But  though  not  entered  in  the  alternative  form,  it  is  not  void; 
it  is  erroneous  merely. 

It  was  entered  on  the  24th  of  January,  1856.  This  action  was 
commenced  on  the  28th  of  April,  1856,  and  the  complaint  in- 
formed the  defendant,  in  what  form  the  judgment  had  been 
entered.  His  answer  was  verified  on  the  11th  of  August,  1856, 
and  it  alleges,  "that  the  judgment  mentioned  in  said  complaint, 
as  having  been  recovered  in  said  action,  is  wholly  void  and  of 
no  effect" 

The  judgment  could  not  be  set  aside  on  motion  for  irregvlarity, 
unless  such  motion  was  made  within  a  year  after  judgment  ren- 
dered. (2  R.  S.,  85&,  |  2 ;  Code,  §§  174,  173.) 

More  than  a  year  had  elapsed  between  the  entry  of  such  judg- 
ment and  the  trial  of  the  present  action.  The  right  of  the  defend- 
ant, Thompson,  to  appeal  had  elapsed,  if  notice  of  the  judgment 
Was  served  at  or  near  the  time  it  was  rendered.    Neither  Thomp- 
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son  nor  the  Sheriff  could  have  moved,  at  the  time  the  trial  of  this 
action  was  commenced,  (more  than  a  year  haying  elapsed  since 
said  judgment  was  rendered,)  to  set  it  aside,  as  irregular,  on 
motion.  It  is  clearly  regular  and  valid,  so  far  as  it  relates  to  the 
damages  assessed  for  the  detention  of  the  property,  and  the  costs 
of  the  action.  It  was  erroneous  in  form,  in  not  adjudging  a  re- 
turn of  the  property,  and  a  recovery  of  its  value  only  in  case  a 
delivery  of  the  property  could  not  be  had. 

The  execution  issued,  followed  and  conformed  to  the  judgment. 
That,  therefore,  was  regular,  assuming  the  judgment  to  be  valid, 
until  reversed  or  modified.  The  Sheriff  having  discharged 
Thompson  from  custody,  on  taking  bail,  who  failed  to  justify,  the 
question  is,  what  is  the  nature  and  extent  of  the  Sheriff's  lia- 
bility? 

The  concluding  sentences  of  section  187  prescribe  the  terms  of 
the  undertaking  which  it  was  the  duty  of  the  Sheriff  to  exact, 
and  section  201,  his  liability,  in  case  he  takes  bail  who  do  not 
justify. 

By  declaring  that  "  the  Sheriff  shall  himself  be  liable  as  bail," 
section  201  must  mean,  that  if  the  order  to  arrest  and  hold  to  bail 
makes  it  his  duty  to  take  such  bail  as  is  prescribed,  when  the  arrest 
is  made  under  subdivision  8  of  section  179,  his  liability  will  be 
the  same  as  that  of  such  bail  would  be.  His  liability  is  the^same  as 
that  of  such  bail  would  be  (if  they  had  justified),  and  if  a  judg- 
ment, in  such  form,  had  been  subsequently  entered,  as  has  been 
actually  entered  in  that  cause.  Such  bail  caunot  exonerate  them- 
selves, by  a  surrender  of  their  principal.  (§  188,  and  §§  187  and 
211.) 

In  cases  of  an  arrest  of  a  defendant,  by  a  Sheriff  by  virtue  of 
an  order  granted  under  the  other  subdivisions  of  section  179  of 
the  Code,  the  liability  of  the  Sheriff,  in  case  he  allows  a  defend- 
ant to  go  at  large,  on  his  giving  an  undertaking,  with  sureties, 
who  fail  to  justify,  is  the  same,  as  that  of  such  sureties  would 
have  been  had  they  justified. 

The  undertaking,  which  it  was  the  duty  of  the  Sheriff  to  take, 
in  the  case  before  us,  and  the  one  which  he  did  in  fact  take,  is  to 
the  effect,  that  the  persons,  executing  it  "become  bound  to  the 
plaintiff  in  the  sum  of  $800,  for  the  delivery  of  said  property  to 
the  plaintiff  if  such  delivery  shall  be  adjudged,  and  for  the  pay- 
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ment  to  him  of  such  sum  or  sums  of  money  as  may,  for  any  cause, 
be  recovered  against  the  defendant  in  this  action." 

The  plaintiff  in  that  action,  recovered  against  the  defendant 
therein,  a  judgment  for  the  sum  of  $666.47,  which  is  wholy 
unpaid.  > 

Chapter  2  of  title  7  of  the  Code  does  not  declare  when,  or  on 
what  contingencies,  an  action  may  be  brought  on  an  undertaking, 
given  under  that  chapter.  (§§  206-217,  inclusive.) 

Section  471  of  the  Code,  declares  that  "the  second  part 
of  this  act"  (the  Code),  "  shall  not  affect"  "  any  Existing 
statutory  provisions  relating  to  actions,  not  inconsistent  with 
this  act,  and  in  substance  applicable  to  the  actions  hereby 
provided." 

By  2  Revised  Statutes,  523,  section  7,  subdivision  2,  the  Sheriff 
was  required  to  take  from  a  plaintiff  in  the  action  of  replevin  (for 
which  a  "  claim  and  delivery  of  personal  property,"  chap.  2,  title 
7,  of  the  Code  is  a  substitute,)  a  bond  with  a  condition,  in  terms, 
substantially  like  that  of  the  undertaking  required,  when  a 
defendant  is  arrested  and  held  to  bail  under  subdivision  3  of 
section  179  of  the  Code.  (See  §§  187  and  211  of  the  Code.) 

Section  64,  of  2  Revised  Statutes,  533,  (and  Oowdm  v.  Pease,  10 
Wend.,  338,  and  Coiodin  v.  Stanton,  12  Wend.,  120,  decided  under 
it,)  are  cited,  as  establishing  the  proposition,  that  no  action  will 
lie  against  the  sureties  to  a  bond  executed  under  subdivision  2  of 
section  7  of  2  Revised  Statutes,  528,  until  a  writ  de  retorno  habendo, 
had  been  issued  and  returned  unsatisfied. 

Section  64  of  2  Revised  Statutes,  section  588,  provides  that, 
"if  any  writ  of  return,  or  other  execution,  issued  in  favor  of  the 
defendant  in  the  action,  shall  be  returned  unsatisfied,  in  whole  or 
in  part,  such  defendant,  or  his  representatives,  may  have  an 
action  upon  the  bond  executed  by  the  plaintiff  and  his  sureties 
to  recover  the  value  of  the  property  replevied,  and  the  moneys, 
damages  and  costs  awarded  to  such  defendants,  as  the  case  may 
be,  and  such  bond  may  be  assigned  to  such  defendant,  or  his 
representatives,  on  their  request" 

Cmvden  v.  Pease,  (10  Wend.,  388,)  came  before  the  Court,  on 
demurrer,  and  the  Court  held,  that  it  was  not  necessary  to  aver 
in  the  declaration  that  an  execution  had  been  issued,  but  that 
such  fact  must  be  proved  at  the  trial. 
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Gowdin  v.  Stanton,  (12  Wend.,  120,)  came  before  the  Court,  on 
a  motion  by  the  defendant  for  a  new  trial.  Savage,  Ch.  J.,  said : 
"  It  has  been  held,  in  Gowdin  v.  Pease,  (10  Wend.,  333,)  in  an 
action  on  this  same  bond,  that  the  suit  cannot  be  commenced  on 
the  bond  until  the  return  of  the  execution  unsatisfied,  in  whole  or 
in  part ;  but  that  is  matter  of  proofj  and  need  not  be  averred  in 
the  declaration.  No  proof  of  that  kind  was  offered  on  the  trial." 
(Id.,  p.  122.)  In  that  case,  no  execution,  of  any  kind,  had  been 
issued.  In  that  case,  it  is  true,  Chief  Justice  Savage  states,  that 
it  was  admitted  by  the  pleadings,  "  that  the  goods  and  chattels 
had  not  been  returned,  but  were  converted  and  disposed  of  by 
the  Steam  Navigation  Company,"  (the  plaintiff  in  the  reple- 
vin suit ;)  "  but  it  does  not  necessarily  follow  that  they  would 
not  have  been  surrendered  up  to  the  officer  upon  a  writ  of  retorno 
habendo.  By  the  decision  last  cited,  and  the  Bevised  Statutes,  no 
action  lies  until  such  writ  shall  have  been  returned  unsatisfied, 
in  whole  or  in  part."  (12  Wend.,  122.)  These  observations  may 
be  conceded  to  be  accurate,  when  made  of  a  judgment,  which,  by 
its  terms,  awards  a  return  of  the  property,  and  should  probably, 
be  understood  as  having  been  spoken  with  reference  to  a  judg- 
ment in  that  form.  The  declaration  in  each  of  those  cases,  (as 
reported  in  the  10th  and  12th  of  Wend.,  supra,)  states  that  such 
was  the  form  of  the  judgment  rendered. 

But  section  64  of  2  Bevised  Statutes,  page  568,  (above  quoted,) 
declares  that  "if  any  writ  of  return,  or  other  execution,  issued," 
&c.,  "shall  be  returned  unsatisfied,  in  whole  or  in  part,"  an  action 
may  be  brought  upon  the  bond.  Under  the  Revised  Statutes, 
a  defendant  in  replevin  might,  in  many  cases,  waive  a  return,  and 
take  judgment  for  the  value  of  the  property.  (2  R.  S.,  581,  §§  63, 
54,  55.)  When  judgment  was  taken  for  the  value  only,  and  for 
damages  for  the  detention  of  the  property,  no  retorno  habendo 
would  issue,  but  an  execution  against  property  would  be  issued. 
When  that  was  returned  unsatisfied,  in  whole  or  in  part ;  by  section 
64,  (2  R.  S.,  533,)  the  defendant  might  bring  a  suit  on  the  reple- 
vin bond  given  by  the  plaintiff  and  his  sureties. 

In  the  case  before  us,  the  judgment  rendered  is  for  the  recovery 
of  money  only.  When  a  judgment  merely  requires  the  payment 
of  money,  an  execution  "  against  the  property  of  the  judgment 
debtor,"  is  the  appropriate  and  prescribed  form.  (Code,  §§  285, 
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286,  and  sab.  1  of  §  289.)  When  the  judgment  requires  the 
delivery  of  personal  property,  the  execution,  among  other  things, 
must  direct  "the  officer  to  deliver  the  possession  of  the  same,9' 
Ac  (Id,  §§  285,  286,  and  sub.  4  of  §  289.) 

In  the  case  before  us,  the  judgment  requires  the  payment  of 
money,  and  nothing  else.  An  execution,  in  the  form  prescribed 
for  such  a  judgment,  has  been  issued  and  returned  wholly  unsatis- 
fied. By  section  64,  (2  R  S.,  588,)  if  that  statute  is  appli- 
cable to  these  proceedings,  an  action  might,  thereupon,  be 
brought  against  the  parties  executing  the  undertaking  received 
by  the  Sheriff  if  they  had  justified.  By  the  terms  of  that  under- 
taking, they  agreed  to  be  liable  "for  the  payment,"  (to  Delacha- 
pelle,)  "  of  such  sum  or  sums  of  money  as  may,  for  any  cause,  be 
recovered  against  the  defendant  in"  (that)  "action.".  In  that 
action,  by  the  judgment  rendered  in  it,  he  recovered  against  the 
defendant  therein  the  sum  of  $666.47.  If  that  judgment  is 
valid,  and  if  its  regularity  cannot  be  impeached  or  inquired  into 
collaterally,  it  is  evident  that  such  sureties,  had  they  justified, 
would  be  liable,  in  an  action  against  them,  for  that  sum. 

The  Sheriff  being  liable  as  bail,  and  in  the  case  before  us  being 
liable  as  such  bail,  the  plaintiff  as  the  assignee  of  Delachapelle,  is 
entitled  to  judgment  on  his  verdict,  if  the  judgment  rendered  is 
valid,  until  amended  or  reversed. 

I  think  it  needs  no  citation  of  authorities  to  show  that  it  is  not 
void,  and  that  its  regularity  cannot  be  called  in  question  collate- 
rally. (Oroghan  v.  Livingston,  17  K  Y.  R,  218,  221-223.) 

It  was  not  necessary  that  an  execution  against  the  person  of 
Thompson  should  have  been  issued  and  returned,  before  the  right 
to  bring  this  action  would  accrue.  That  is  necessary  only  when 
an  arrest  has  been  ordered  and  made  under  the  subdivisions  of 
section  179,  other  than  subdivision  S.  In  all  cases  except  the 
one  last  named,  the  bail  are  discharged  if  the  defendant  is  found 
and  arrested  on  an  execution  against  his  body.  He  may  surren- 
der himself  to  the  Sheriff  of  the  county  in  which  he  was  arrested, 
or  be  surrendered  by  his  bail,  in  exoneration  of  their  liability. 
(Code,  §§  188, 191.) 

But  bail  for  a  party  arrested  under  subdivision  8  of  section 
179,  are  precluded  from  discharging  their  liability,  by  a  surren- 
der of  their  principal.  (§  188,  sub.  2.)    They  become,  by  the 
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terms  of  their  undertaking,  sureties  for  the  actual  payment  of  any 
sum  that  may  be  recovered  against  their  principal.  (§§  187,  211.) 
In  arrests  for  other  causes,  their  undertaking  is,  simply,  that 
their  principal  "  shall,  at  all  times,  render  himself  amenable  to 
the  process  of  the  Court,  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein." 
(§  287.) 

The  consents  given  by  the  attorney  of  Delachapelle,  that  the 
hearing  of  the  order  to  show  cause,  made  on  the  2d  of  October, 
1865,  be  adjourned  from  time  to  time,  from  the  6th  to  the  24th 
of  October,  do  not  affect  the  Sheriff's  liability.  They  neither 
increased  nor  affected  his  risk.  Had  the  order  made  on  the 
24th  of  October,  1855,  been  complied  with,  and  sureties  been 
given,  who  justified,  the  Sheriff  would  have  been  relieved  from 
liability. 

Whether  the  deputy  did  or  did  not  consent  to  such  adjourn* 
menta,  was  wholly  immaterial.  And  whether  the  Sheriff  or  his 
deputy  could  or  could  not  have  subsequently  arrtested  Thompson, 
and  omitted  to  do  so,  is  of  no  consequence,  if  the  views  already 
expressed  are  correct 

The  assignment  executed  by  Delachepelle  to  the  plaintiff, 
transferred  the  cause  of  action  for  which  this  suit  is  brought 
(Bowdoin  v.  Coiman,  6  Duer,  182.) 

The  plaintiff  must  have  judgment  on  the  verdict.  On  making 
up  the  case,  under  the  stipulation  made  at  the  trial,  the  evidence 
as  to  the  consent  of  Bensel  to  the  adjournments  of  the  hearing 
upon  the  order  to  show  cause,  and  as  to  his  having  been  request- 
ed to  rearrest  Thompson,  after  the  29th  of  October,  1855,  should 
be  omitted,  as  it  is  disregarded  by  the  Court,  at  General  Term, 
in  forming  the  conclusions  above  expressed. 

Judgment  for  plaintiff  on  the  verdict 
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Rskabd  and  Co.,  Plaintiffs  and  Appellants,  v.  Tulleb,  Hart  and 
McCorkle,  [Respondents. 

Where  a  written  agreement,  dated  January  6,  1867,  was  signed  by  some, 
bat  not  by  all  the  creditors  of  the  firm  of  T.,  H.  &  McC.,  which  declared 
that  "we,  the  undersigned  creditors  of  the  firm  of  T.,  H.  &  McC.,  in  con- 
sideration of  one  dollar  to  each  of  us  paid,  agree  to  accept  the  sum  of  sixty 
cents  on  the  dollar,  in  their  notes  at  six,  nine  and  twelve  months,  from  the 
1st  of  February,  1857,  without  interest,  in  full  settlement  of  our  respective 
claims  against  said  T.,  H.  &  McC. ;  all  claims  to  be  put  on  the  same  basis 
and  considered  as  due  1st  February,  1857,  by  allowing  or  deducting  in- 
terest; and  the  original  notes  are  to  be  held  as  collateral  until  the  notes 
given  in  compromise  are  paid,"  it  was  held : 

L  That  such  agreement  was,  in  effect,  a  contract  of  the  creditors  signing  it 
with  each  other,  as  well  as  between  them  severally  and  their  common  debtor. 

2.  That  it  was  obligatory  on  those  signing  it,  though  not  signed  by  all  the 
creditors,  and  although  some  who  did  not  sign  it,  had  been  paid  sixty  per 
cent  cash ;  and  others  whose  claims  were  very  small  in  amount,  had 
been  paid  a  larger  per  centage. 

3.  That  the  agreement  of  the  several  signing  creditors  to  relinquish  a  part  of 
their  demands,  was  a  sufficient  consideration  for  the  promise  of  each,  to 
accept  a  part  in  satisfaction  of  his  whole  debt 

4.  That  a  tender  of  notes  of  such  firm,  dated  January  1,  1857,  for  proper 
amounts,  at  seven,  ten,  and  thirteen  months,  from  that  date,  was  a  perform- 
ance by  such  firm  of  the  agreement,  on  their  part,  to  give  notes  at  six,  nine, 
and  twelve  months,  from  the  1st  of  February,  1857. 

5.  That  the  fact,  that  one  of  such  firm  expected  that  the  firm  would  make 
(10,000  by  the  compromise,  and  so  declared,  was  immaterial,  and  did  not 
affect  its  validity;  there  having  been  no  misrepresentation  or  concealment 
by  the  firm  of  any  material  fact,  to  induce  the  signing  of  such  agreement 

(Before  Boswobth,  Ch.  J.,  and  Hoffman  and  Monobixf,  J.  J.) 
Heard,  January  11 ;  decided,  January  29,  1859. 

This  is  an  appeal  by  the  plaintiffs,  from  an  order  of  the  1st  of 
June,  1858,  denying  a  motion  made  by  them  for  a  new  trial ;  and 
also  from  a  judgment  entered  on  the  2d  of  June,  1858,  in  favor 
of  the  defendants,  Hart  &  McGorkle,  for  the  sum  of  $111.31, 
their  costs  of  the  action ;  and  from  a  judgment,  entered  the  same 
day,  in  favor  of  the  defendant  Tuller,  for  the  sum  of  $108.05 — 
his  costs  of  the  action. 

The  action  was  to  recover  the  amount  of  several  promissory 
notes,  made  by  the  defendants,  and  delivered  to  the  plaintiffs. 
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The  defendant  Tuller,  appeared  by  P.  G.  Clark,  and  put  in  a  sepa- 
rate answer ;  and  the  defendants  Hart  and  McCorkle,  appeared  by 
D.  D.  Lord,  and  put  in  an  answer.  The  defendants,  in  their 
answers,  admitted  the  making  of  the  notes,  and  their  delivery, 
and  Bet  up  by  of  way  defense ;  a  composition  agreement,  and 
performance  of  it,  on  their  part  The  composition  agreement  is 
as  follows,  viz. : 

"  We,  the  undersigned  creditors  of  the  firm  of  Tuller,  Hart  & 
McCorkle,  in  consideration  of  the  sum  of  one  dollar,  to  each  of 
us  paid,  agree  to  accept  the  sum  of  sixty  cents  on  the  dollar,  in 
their  notes  at  six,  nine,  and  twelve  months,  from  the  1st  of 
February,  1857,  without  interest^  in  full  settlement  of  our  respec- 
tive claims,  against  said  Tuller,  Hart  &  McCorkle." 

"  All  claims  to  be  put  on  the  same  basis,  and  considered  as  due 
February  1,  1867,  by  allowing  or  deducting  interest;  and  the 
original  notes  are  to  be  held  as  collateral,  until  the  notes  given 
in  compromise  are  paid. 

"New  York,  6th  January,  1857." 

It  was  proved,  at  the  trial,  that  creditors  to  the  amount 
of  about  $87,000,  signed  this,  and  a  duplicate  instrument  in 
the  same  terms.  Creditors  to  about  $29,000  signed  that  which 
the  plaintifls  signed,  prior  to  their  signature.  Their  demand 
was  $16,335.07.  And  creditors  to  about  $24,000,  in  amount, 
signed  the  same  paper  subsequently.  The  liabilities  of  the 
firm  were  about  $225,000.  Their  assets  were  valued  at  about 
$189,000,  by  themselves;  and  at  about  $164,000,  by  the  creditors. 

A  numbeT  of  creditors,  who  did  not  sign  the  agreement,  were 
subsequently  settled  with;  some  at  under  sixty  cents  on  the 
dollar,  for  cash ;  some  for  sixty  cents  cash,  less  interest ;  some 
small  amounts,  not  exceeding  $300,  were  paid  in  foil.  Some 
other  creditors  remain,  who  have  neither  signed,  nor  been 
settled  with  in  any  way,  especially  E.  D.  Morgan,  to  the  amount 
of  $28,000,  and  Earle,  Porter  &  Co.,  to  the  amount  of  about 
$5,000. 

On  the  29th  of  January,  1857,  the  defendants  tendered,  as  per- 
formance, on  their  part,  of  the  composition  agreement,  three  notes 
to  the  plaintiffs,  all  dated  January  1,  1857;    one  at  thirteen 
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months,  for  $3,226.14;  one  at  ten  months,  for  $8,226;  and  one 
at  seven  months,  for  $3,225.  The  plaintifife  refused  to  accept  of 
the  notes.  Some  evidence  was  given,  tending  to  prove  that,  if 
all  the  creditors  of  the  defendants  (except  those  whose  demands 
were  regarded  as  confidential)  had  accepted  sixty  per  cent  in 
compromise,  there  might%ave  remained,  to  the  defendants,  a 
surplus  estimated  at  not  exceeding  $10,000.  And,  also,  that  one 
of  the  defendants  believed  his  interest  in  the  assets  of  the  firm 
to  be  worth  $10,000. 

The  cause  was  tried  before  Mr.  Justice  Woodbuff,  and  a  jury, 
in  May,  1858.  When  the  parties  had  rested,  the  Judge  stated 
that  he  did  not  perceive  that  there  was  any  disputed  question  of 
fact  to  be  submitted  to  the  jury.  The  counsel  of  the  plaintiffs 
requested  the  Court  to  submit  to  the  jury,  as  a  question  of  fact, 
whether  the  defendant  William  G.  Tuller,  did  or  did  not  intend 
to  make  $10,000  by  the  compromise  with  his  creditors ;  and  if 
so,  that  that  was  a  fraud  upon  the  plaintiffs. 

The  Court  refused  to  submit  this  question  to  the  jury,  and  the 
plaintifls  duly  excepted. 

The  Judge  charged  the  jury  that  the  compromise  agreement 
constituted  a  defense;  to  which  the  plainttffe  excepted. 

The  Court  directed  the  jury  to  find  a  verdict  for  the  defend- 
ants, which  was  done  accordingly. 

A  motion  was  made  at  Special  Term  for  a  new  trial  upon  a 
case  and  exceptions,  and  denied  by  order  of  the  1st  of  June, 
1858. 

Judgments  for  the  costs  were  entered  on  the  2d  of  June,  1858, 
as  before  stated.  From  such  judgments,  and  from  the  order, 
denying  a  new  trial,  the  plaintiffs  appealed  to  the  General  Term* 

C.  Bainbridge  Smithy  for  appellants  (the  plaintiffs). 

I.  The  agreement  on  the  part  of  the  plaintiffs  to  accept,  with- 
out accepting  sixty  per  cent  of  their  claim  in  notes  of  the 
defendants,  at  nine,  twelve  and  fifteen  months,  is  without  consid- 
eration, and  not  binding  upon  the  plaintiffs.  {Heatkcote  v.  Crook- 
shanks,  2  T.  R,  24;  Greenwood  v.  Lidbetter,  12  Price  R,  188; 
Lynn  v.  Bruce,  2  H.  Bl.,  817;  Lowe  y.  Ifyintm,  7  Price,  604; 
Filch  v.  Sutton,  5  East  R,  228;  Thomas  v.  Courtnay,  1  Barn.  & 
Ali,  1;  Fellows  v.  Stevens,  24  Wend.  R,  294,  802;  Acker  v. 
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Phoenix,  4  Paige  R,  805;  Breek  v.   OoU,  4  Sandf.  S.  C.  R.,  79, 
Dolsen  v.  Arnold,  10  How.  Pr.  R.,  580.) 

1.  The  agreement  is  not  under  seal.  (^Acber  v.  Phoenix,  4  Paige 
R.,  805.) 

2.  All  the  creditors  did  not  execute  it  (Boothbey  v.  Sowda^  8 
Camp.,  175.) 

In  this  case  there  was  an  agreement  for  an  extension  of  pay- 
ment merely,  and  the  Court  held  there  was  sufficient  consideration 
for  each  of  the  creditors  that  it  was  subscribed  by  all  the  others. 

(1.)  Such  agreements  stand  upon  a  different  footing  than  com- 
position deeds,  and  are  looked  upon  with  more  favor.  (8  Chitty's 
Com.  Law.) 

(2.)  In  Norman  v.  Thompson,  4  Exchequer,  755,  (Welsby, 
Hurlstone  k  Gordon,)  the  Court  said :  "The  only  question  here 
is  whether  there  is  a  variance  between  the  agreement  as  stated 
in  the  special  verdict,  and  the  averment  of  it  in  the  plea."  The 
plea  stated  that  the  defendant  agreed  with  the  plaintiff  and  divers 
other  creditors,  and  the  plaintiff  and  the  said  last  mentioned 
creditors  then  mutually  agreed  with  each  other  to  accept  ten 
shillings  in  the  pound  as  a  composition  upon  and  in  full  satis- 
faction and  discharge  of  their  demands,  and  it  was  found  by  the 
special  verdict  that  such  agreement  was  made,  and  that  all  the 
creditors,  except  three,  then  agreed  with  each  other  to  accept  said 
compromise.  The  Court  held  that  there  was  no  variance  be- 
tween the  plea  and  the  facts  found  by  the  special  verdict,  and  an 
agreement  by  each  individual  to  give  up  part  of  his  claim  is  a 
sufficient  consideration. 

(8.)  The  case  at  bar  is  distinguishable  from  that  of  Norman  v. 
Thompson  in  this  respect:  (1.)  It  involves  the  validity  of  the 
composition  agreement,  and  not  the  construction  of  the  plea ;  and 
(2)  the  creditors  in  this  case  did  not  agree  with  each  other  to  give 
up  part  of  their  claim,  and,  consequently,  lacks  the  essential 
ingredient  of  that  case.  (See  Brown  v.  Dakeyne,  11  Jur.,  89 ; 
Reay  v.  Richardson,  2  Cr.  M.  k  R,  422.) 

(4.)  No  case  in  the  books  can  be  produced  (except  Norman  v. 
Thompson,  if  it  decide  otherwise)  where  an  executory  agreement 
such  as  the  one  in  question  has  been  held  to  bind  the  creditors 
who  signed  it  It  is  mere  nudum  pactum.  And  those  cases  in 
which  it  has  been  held  that  it  was  not  essential  to  the  validity 
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of  the  agreement,  that  all  should  enter  into  it  to  Tender  it  bind- 
ing on  those  who  executed  it,  are  cases  where  the  agreement  was 
under  seedy  or  where  a  higher  security  was  given,  and  which  agree- 
ment of  itself  independent  of  its  being  a  composition,  was  a 
sufficient  accord  and  satisfaction.    Such  were 

Bradley  v.  Gregory,  (2  Gamp.,  888,)  which  is  said  by  the  Court 
in  24  Wend.,  802,  to  be  the  strongest  case,  and  there  a  higher 
security  was  given. 

Wood  v.  Roberts,  (2  Starkie  R,  417,)  which  Lord  Abdtoeb  said, 
(in  Beayv.  Bichardson,  2  Cr.  M.  &  R,  428,)  "must  have  been 
decided  on  the  particular  facts  of  the  case,"  and  there  also  a 
higher  security  was  given. 

.Good  y.  Cheeseman,  (2  Barn,  and  AdoL,  828 ;  id.,  22  E.  C.  L. 
R,  89,)  was  an  extension  agreement,  signed  by  some  of  the 
defendant's  creditors.  The  debtor  covenanted  to  pay  two- 
thirds  of  his  annual  income  to  a  trustee  of  their  nomination,  and 
give  a  warrant  of  attorney  as  collateral  security.  Held  a  defense 
to  the  action. 

(5.)  On  the  other  hand,  all  the  authorities  concur  in  the  propo- 
sition that  the  agreement  in  question  is  not  binding.  (The  coun- 
sel commented  on  Acker  v.  Phoenix,  4  Paige,  805 ;  EecUhcote  v. 
Crookshanks,  2  J.  R,  24;  Greenwood  v.  Lidbetter,  12  Price,  188; 
Lynn  v.  Bruce,  2d  U.  Black.,  817;  Lowe  v.  Eginfan,  7  Price,  604; 
Fitch  v.  Sutton,  5  East.  R,  280;  Thomas  v.  Cburtnay,  1  B.  and 
AcL,  1.) 

3.  There  is  no  pretense  that  any  creditor  was  lured  to  accept 
the  composition  by  any  act  of  the  plaintiife;  if  such  had  been  the 
case,  it  should  have  been  pleaded ;  such  an  act  would  have  been 
a  fraud,  and  fraud  cannot  be  presumed ;  and  where  it  is  stated 
that  if  any  creditor  has  induced  any  other  creditor  to  compound 
with  the  debtor,  the  creditor  luring  the  other  will  be  bound  by 
the  compromise,  applies  only  to  those  cases  where  the  creditor 
has  parted  with  his  debt,  so  that  he  could  have  no  recourse  upon 
his  original  demand.  Such  is  not  the  case  at  bar,  even  if  the 
plaintiffs  induced  all  the  other  creditors  to  sign  it  The  authori- 
ties from  which  this  principle  is  cited  in  the  elementary  works, 
and  referred  to  in  the  books,  in  which  it  was  not  necessary  to  the 
decision  of  the  cases,  do  not  carry  out  that  principle  to  the  extent 
in  which  it  is  generally  stated.  (Greenwood  v.  Lidbetter,  12  Price, 
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188;  Bradley  v.  Oregon/,  2  Camp.,  888 ;  Wood  v.  Bobert,  2  Stark, 
416;  Hawley  v.  Foots,  19  Wend.,  616.) 

II.  The  defendants  filled  to  perform  the  agreement  on  their 
part  The  compromise  notes,  according  to  the  agreement,  were 
to  bear  date  on  the  first  of  February,  1867 ;  those  tendered,  bore 
date  on  the  first  of  January,  and  had  seven,  ten,  and  thirteen 
months  to  ran,  instead  of  six,  nine,  and  twelve,  as  called  for  by  the 
composition  agreement  It  also  appears  that  the  plaintiffiV  claim 
amounts  to  but  the  sum  of  $7,286.66,  while  the  compromise  notes 
that  were  tendered  amounted  to  the  sum  of  $9,677.14. 

1.  All  the  oases  hold  that  if  the  terms  of  the  composition 
agreement  be  not  exactly  followed  by  the  debtor,  the  creditor  is  re- 
mitted to  his  original  rights;  and  the  onus  is  with  the  debtor  to 
prove  such  performance.  {Fellows  v.  Stevens,  24  Wend.  R,  802 ; 
Dolsen  v.  Arnold,  10  How.  Pr.,  680 ;  Oughton  v.  Trotter,  2  Nev.  & 
M.,  71 ;  Orantey  r>  Hillary,  2  M.  k  S.,  120;  Roslmg  v.  Mugger- 
idge,  16  M.&W.,  181.) 

2.  Where  it  is  necessary  for  a  party  to  plead,  or  aver  perform- 
ance or  a  tender  thereof,  an  exact  performance  must  be  stated.  (1 
Chitty  on  Pleading,  826 ;  Spencer  v.  Tilden,  6  Cow.  R,  144 ;  Oct*. 
ey  v.  Morton,  1  Kern.,  25.) 

3.  The  compromise  notes,  if  accepted  by  the  plaintiffs,  ac- 
cording to  the  testimony  in  the  case,  would  have  been  fraudulent 
and  void.  (Breck  v.  dole,  4  Sand£  &C.  R,  79). 

III.  The  agreement,  if  otherwise  valid,  has  become  inopera- 
tive upon  the  plamtiife  by  reason  of  the  defendants'  having  paid 
some  of  their  creditors  in  cash  as  much  as  the  defendants  were  to  re- 
ceive in  notes. 

1.  It  was  necessary  that  all  the  creditors  should  sign  the  agree- 
ment It  is*  headed,  "  We,  the  undersigned,  creditors,"  which 
means  all,  and  not  a  portion  of  them ;  and  only  $69,000  out  of 
$226,000  would  execute  the  agreement  It  also  provides  that  aU 
claims  shall  be  put  upon  the  same  basis. 

2.  The  payment  by  the  defendants  to  some  of  their  creditors 
in  cash,  although  those  creditors  never  acceded  to  the  arrange- 
ment, or  executed  the  agreement,  was  a  fraud  upon  the  plaintiffs 
and  the  other  creditors  who  did  sign;  a  composition  agreement 
is,  in  its  spirit,  if  not  in  its  terms,  an  agreement  that  all  the  cre- 
ditors shall  stand  in  the  same  situation ;  and  where  the  debtor 
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allows  any  creditor  to  obtain  an  advantage  over  the  others,  or 
pays  one  in  preference  to  another,  such  an  act  is  a  fraud  upon, the 
other  creditors,  and  renders  the  whole  agreement  inoperative  and 
void.  (Spooner  v.  Whiston,  8  J.  B.  Moore,  580;  Id.,  17  E.  C.  L.  R, 
112;  Leicester  v.  i&we,  4  East  R,  372;  Breck  v.  CMe,  4  Sand. 
S.  0.  R,  79 — and  cases  cited.)  The  judgment  should  be  reversed, 
and  anew  trial  granted.    . 

Daniel  £.  Lord  for  the  respondents,  Hart  &  McCorkle. 

L  There  was  no  error  in  refusing,  to  submit  to  the  jury  whether 
William  Q.  Tuller  did  or  did  not  intend  to  make  $10,000  by 
the  compromise,  and  to  charge  that  it  was  a  fraud  upon  the 
plaintiffs. 

L  There  was  not  evidence  enough  to  sustain  this  feet  if  the 
jury  had  so  found  it 

The  only  evidence  to  the  point,  is  in  Tuller's  deposition.  He 
states  that  at  the  time  of  the  settlement  be  believed  his  interest 
to  be  worth  $10,000;  but  this  is  on  the  supposition  that  all  the 
creditors  not  confidential,  would  accept  the  terms. 

2.  Even  if  the  evidence  proved  it,  an  intention,  much  less  a 
mere  expectation  of  saving  $10,000,  is  not  necessarily  or  legally 
a  fraud. 

(a.)  It  does  not  appear  that  any  misrepresentation  or  conceal* 
ment  existed,  as  to  assets  or  liabilities. 

(6.)  The  expectation  may  have  arisen,  and  in  fact,  as  appears 
by  the  testimony,  did  arise  from  an  expectation  of  realizing  by 
good  management,  more  than  the  balance  of  the  assets. 

H.  There  was  no  error  in  charging  that  the  compromise  agree- 
ment constituted  a  good  defense. 

1.  It  was  an  agreement  signed  by  plaintiffs  and  several 
others,  creditors  of  defendants,  releasing  them  on  receiving 
sixty  per  cent  in  notes.  It  must  be  held  a  valid  release,  un- 
less the  plaintiffs  show  some  fetal  defect  in  it  The  plaintiffs 
claim  that  it  is  invalid  for  want  of  consideration,  want  of  seal, 
omission  of  some  creditors ;  none  of  these  objections  are  suf- 
ficient 

2.  There  was  a  valid  consideration;  the  agreement  by  each 
creditor  being  consideration  enough  to  support  the  agreement  by 
the  others.  (Norman  v.  Tbmpson,  4  Exch.,  769.)    Held  that  an 
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agreement  to  release,  made  by  a  portion  of  the  creditors,  is 
binding. 

Pollock,  C.  B.  "  It  is  a  good  consideration  for  one  to  give  up 
part  of  bis  claim  that  another  should  do  so,  this  appears  not  to 
need  an  authority."  (Boothbey  v.  Sowden,  8  Camp.,  174 ;  Bradley 
v.  Gregory,  2  id.,  888.)  Oral  promise  to  accept  a  compromise 
held  valid.  (Steinman  v.  Magnus,  2  Camp.,  124.)  Composition  not 
under  seal,  held  valid.  (Oranley  v  Biliary,  2  M.  &  S.,  120.) 

Composition  not  under  seal,  admitted  to  be  valid,  but  creditor 
allowed  judgment,  because  defendant  did  not  tender  the  com- 
promise notes. 

These  cases  are  approved  in  Fellows  v.  Stevens,  (24  Wend., 
298,  296.) 

The  following  cases  which  may  perhaps  be  cited  against  the 
principle  of  the  above  decisions,  will  be  found  on  examination 
not  to  contipdict  it. 

Heathcote  v.  Crookshank  (2  T.  R.,  24-)  Demurrer  to  a  plea  set- 
ting up  a  composition  by  way  of  defense.  The  judges  decided 
against  the  composition  on  the  ground,  that  it  was  an  accord 
without  satisfaction.  It  was  not  expressly  pleaded  that  plaintiff's 
agreement  to  accept  it  was  in  consideration  of  all  the  creditors 
coming  in.  Buller,  Jn  admitted,  that  if  the  latter  had  been  aver- 
red, the  accord  and  tender  might  have  been  a  bar,  (see  Fellows  v. 
Stevens,  24  Wend.,  299,)  but  this  decision  is  overruled  by  the 
subsequent  decision  of  Norman  v.  Thompson,  above  cited. 

Fitch  v.  Sutton  (5  East.  R,  228.)  The  composition  in  this  case 
was  a  mere  accord  not  supported  by  the  mutual  consideration 
arising  from  agreements  by  several  creditors. 

Fellows  v.  Stevens  (24  Wend.,  294.)  Decides  only  that  an 
accord  without  satisfaction  is  invalid,  it  admits  that  an  oral  com- 
position would  be  valid.  (297.) 

In  this  case  plaintiffs  recovered  because  defendant  had  expressly 
released  him  from  the  composition. 

Acker  v.  Phenix  (4  Paige  306.)  The  composition  was  by  deed, 
but  contained  a  proviso  that  it  should  not  be  binding,  unless  each 
and  every  creditor  united  in  it 

Some  creditors  did  not  unite  in  it,  and  the  debtor  endeavored 
to  show  a  parol  agreement  that  some  might  be  left  out  Held 
that  the  written  agreement  could  not  be  varied  by  parol  What 
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was  said  by  the  Chancellor  about  the  necessity  of  a  seal,  did  not 
arise  in  the  case,  no  objection  of  that  sort  being  made  to  the 
composition. 

Greenwood  v.  IAdbetter  (12  Price,  188.)  In  this  case  the  plain- 
tiff had  not  signed  any  composition  agreement 

Thomas  v.  Courtnay  (1  B.  &  A.,  1.)  Only  question  was  upon 
the  construction  of  the  agreement  which  was  held  valid  though 
not  under  seal. 

Lowe  v.  Eginton  (7  Price  604)  Seal  required  to  this  composi- 
tion because  deed  to  be  released  was  a  specialty. 

GockshoCt  v.  Bennett  (2  T.  R  768.)  Does  not  decide  a  composi- 
tion not  under  seal  to  be  invalid. 

Dohen  v.  Arnold  (10  How.  Pr.  R,  528.)  Not  a  question  of 
composition  but  of  accord  and  satisfaction. 

Brown  v.  Dakeyne  (11  Jurist,  89.)  The  bearing  of  this  case  is 
defined  in  Norman  v.  Thompson  (4  Exch.,  759,)  viz.,  that  when 
it  is  averred  in  a  plea  that  all  the  creditors  united  in  a  composi- 
tion, it  is  not  enough  to  prove  that  only  some  did  so,  that  if  the  aver- 
ment had  been  that  some  other  creditors  united,  it  would  have 
been  a  valid  composition,  and  the  proof  would  have  supported  it 

Reay  v.  Richardson  (2  Cr.  M.  &  R)  Case  of  accord  n  ot  composition. 

3.  The  consideration  being  sufficient  there  was  no  need  of  a 
seal,  nor  for  the  execution  by  all  the  creditors,  unless  such  pro- 
vision was  expressed.  (Otmstaniinev.  Blache,  1  Cox.,  287.)  . 

IV.  The  subscription  by  the  plaintiffs  was  an  inducement  to 
others  to  subscribe. 

The  French  and  Swiss  firms  signed  the  same  paper,  but  not 
until  after  plaintiff's  signature. 

V.  The  notes  tendered  were  a  sufficient  compliance  with  the 
agreement 

The  notes  matured  on  the  day  specified  in  the  agreement,  if  there 
were  any  objection  to  the  form  of  the  notes,  it  should  have  been 
mentioned  at  the  time  when  they  were  tendered. 

VI.  There  has  been  no  infringement  by  defendants  of  any  of 
the  provisions  of  the  composition. 

"  All  claims  to  be  on  same  basis,"  relates  only  to  the  time  of 
maturity  of  claims  of  those  signing  the  agreement  as  shown  by 
the  words  "And  considered  as  due  1st  February,  1857,  by  al- 
lowing or  deducting  interest" 
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VII.  It  is  not  shown  as  a  fact  that  any  claims  were  settled  at 
more  than  sixty  per  cent,  except  one  claim  collected  by  attach- 
ment which  defendants  could  not  prevent 

P.  G.  Clark,  for  respondent;  Tuller. 

Hoffman,  J.  I  do  not  think  that  there  is  anything  in  the 
composition  agreement  to  warrant  the  position  of  the  plaintiffs' 
counsel,  that  the  agreement  was  to  be  inoperative  unless  all  the 
creditors  signed  it  Such  a  condition  ought  to  be  expressly 
declared,  or  clearly  deducible  from  unambiguous  language. 
Compositions  could  rarely  be  carried  into  effect  if  such  stipula- 
tion is,  in  every  case,  or  in  every  doubtful  case  to  be  implied,  when 
the  contrary  is  not  declared. 

The  phrase  is  neither  aJl  ike  creditors,  nor  even  the  creditors,  but 
merely  "  creditors."  The  clause,  "  all  claims  to  be  put  on  the 
flame  basis,"  is  as  applicable  to  the  claims  of  all  who  shall  sign, 
as  to  the  claims  of  all  who  may  be  creditors. 

Late  English  authorities  have  folly  settled  that  a  composition 
agreement)  made  between  a  debtor  and  a  portion  of  his  creditors,  is 
valid  and  binding.  The  consideration  of  the  relinquishment  of 
a  part  of  their  claim  by  the  others,  is  sufficient  to  make  the  pro- 
mise and  discharge  of  each  obligatory.  (Norman  v.  Thompson,  4 
Exch.  H,  756  [1850] ;  Good  v.  Cheeseman,  2  Barn.  &  Adol., 
828  [1881] ;  Boyd  v.  Hind,  40  Eng.  L.  and  Eq.  R.,  428  [1857].) 

Williams,  J.,  in  delivering  the  opinion  of  the  Court  in  Boyd 
v.  Hind,  says:  "The  law  with  respect  to  defenses  founded  on 
compositions  between  a  debtor  and  his  creditors,  appears  not  to 
have  been  distinctly  defined  until  the  case  of  Good  v.  Cheeseman. 
It  used  to  be  sometimes  laid  down  that  a  right  of  action  once 
vested,  could  only  be  divested  by  a  release  or  by  accord  and 
satisfaction-;  'but  since  the  decision  of  that  case,  the  law  has  been 
considered  as  settled,  that  a  composition  agreement  by  several 
•creditors,  although  by  parol,  so  as  to  be  incapable  of  operating 
as  a  release,  and  although  unexecuted,  so  as  not  to  amount  in 
strictness  to  a  satisfaction,  would  be  a  good  answer  to  an  action 
by  the  creditor  for  the  original  debt,  if  he  accepted  the  new 
agreement  in  satisfaction  thereof ;  and  that  for  such  an  agree- 
ment there  is  a  good  consideration  to  each  creditor,  namely,  the 
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undertaking  by  the  other  compromising  creditors  to  give  up  a 
part  of  their  claim.  But  no  such  agreement  can  operate  as  a 
defense  if  made  merely  between  the  debtor  and  a  single  creditor. 
The  other  creditors,  or  some  of  them,  must  also  join  in  the 
agreement  with  the  debtor  and  with  each  other;  for  otherwise  it 
would  be  a  bare  contract  to  accept  a  less  sum  in  satisfaction  of  a 
greater,  which  would  be  invalid,  by  reason  of  want  of  oonsidera- 

I  tion  for  relinquishing  the  residue."  (See  the  correction  of  the 

I  report  of  Norman  v.  Thompson,  by  Willes,  J.,  at  p.  429.) 

!  In  Norman  v.  Thompson,  Parke,  Baron,  said  "an  agreement 

by  two  or  more  of  the  creditors  to  enter  into  a  composition  is 
perfectly  good  and  binding  as  to  those  parties,  whether  the  others 
do  so  or  not    The  agreement  by  each  individual  to  give  up  part 
of  his  claim  is  a  sufficient  consideration." 
Although  in  Boyd  v.  Hind  and  Norman  v.  Thompson,  the 

I  instrument  recited  that  "  each  of  the  undersigned  creditors  in 

consideration  of  the  agreement  therein  contained  on  the  part  of 
the  others,7'  agreed  with  the  others,  and  also  with  the  debtor, 
yet  I  apprehend  such  a  clause  is  not  essential.  I  think  an 
agreement  between  themselves  will  be  legally  inferred  from 
an  instrument  in  which  several  relinquish  part  of  their  de- 
mands. 

In  Qoody.  Cheseman,  four  creditors,  including  the  plaintiff, 
signed  a  paper  reciting,  that  the  defendant  was  indebted  to  them 
for  goods  sold  and  delivered;  that  he  was  unable  to  make  im- 

I  mediate  payment  of  the  same,  and  they  agreed  to  receive  pay-  ' 

ment  of  the  same  by  his  covenanting  to  pay  to  a  trustee  one- 
third  of  his  annual  income,  and  to  execute  a  warrant  of  Attorney 

I  as  collateral  security  therefor. 

1  And  in  Boothbey  v.  Sowden,  (3  Camp.  174,)  the  agreement  was 

i  with  the  debtor  only. 

I  The  cases,  also,  in  which,  any  agreement  to  pay  a  particular 

!  creditor  something  beyond  the  composition  amount  has  been 

'  held  void,  bear  upon  this  point  The  agreement  in  Brock  v.  Cbfa, 
(4  Sand£  S.  C.  K,  80,)  had  no  stipulation  as  between  the 
creditors  themselves,  and  Justice  Dueb  says,  "  eveiy  composition 
deed  is,  in  its  spirit,  if  not  in  its  terms,  an  agreement  between 
the  creditors  themselves,  as  well  as  between  them  and  the  debtor." 
There  was  no  such  clause  in  the  cases  of  Knight  v.  Hunt,  (5 
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Bingham,  432,)  Constantine  v.  Blache,  (1  Cox,  287,)  or  OuBmg- 
worth  v.  Loyd,  (2  Beavan,  886,)  an  important  case. 

The  basis  of  the  doctrine  is,  the  relinquishment  to  the  debtor 
by  the  others  who  sign,  of  a  part  of  their  claims,  or  the  conces- 
sion of  some  modification  of  the  right  to  enforce  them ;  this 
constitutes  the  consideration,  and  as  this  exists  without  any  such 
clause  as  is  referred  to  the  implication  of  an  agreement  among 
themselves  is  raised,  and  is  equivalent  to  its  expression  in  the 
instrument. 

Is  this  rule  recognized,  disavowed,  or  modified  by  any  binding 
decision  in  our  own  Courts? 

The  general  principle  that  such  deeds  are  agreements  between 
the  creditors  themselves,  as  well  as  between  them  and  the  debtor 
is  stated  in  Breck  v.  Cole  (4  Sandf.  S.  C.  B.,  80,)  and  Hughes  v. 
Alexander  (5  Duer,  488-493). 

The  decision  in  Fellows  v.  Stevens  (24  Wend.,  294,)  was  that 
the  creditor  might,  under  the  circumstances  of  the  case,  with- 
draw his  assent  to  a  composition  deed ;  and  then  the  debtor  was 
there  estopped  from  setting  it  up. 

Acker  v.  Phoenix  (4  Paige,  305,)  was  the  case  of  an  explicit 
condition  in  the  instrument,  that  the  signature  should  be  void 
unless  all  the  creditors  assented  to  the  agreement.  An  attempt 
was  made  to  prove  a  change  in  this  condition  by  parol,  and  was 
rejected. 

My  conclusion  is,  that  the  agreement  in  question  was  operative 
and  binding  upon  the  plaintiffs. 

2d.  The  variation  in  the  date  of  the  notes  from  the  1st  of  Feb- 
ruary to  the  1st  of  January,  seems  to  me  immaterial.  It  is  not 
expressly  stipulated  that  the  notes  should  bear  date  the  1st  of 
February.  They  are  to  be  at  six,  nine  and  twelve  months  from 
the  1st  of  February.  The  period  of  maturity  is  the  principal 
matter  provided  for,  and  the  notes  at  seven,  ten  and  thirteen 
months  from  the  1st  of  January  matured  at  the  same  time  as  the 
others  would  have  done. 

It  is  said  that  the  plaintiffe'  claim  is  only  $7,236.66,  as  demand- 
ed in  the  complaint,  while  the  notes  tendered  amount  to  $9,677.- 
14;  and  if  accepted  would  have  been  a  fraud  upon  others. 
But  the  debt  to  the  plaintiff  is  set  down  at  $16,835.67.  Sixty 
cents  on  the  dollar  would  be  $9,801.40.    The  statement  at  the 
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bar  was,  that  other  notes  had  been  sued  upon  in  another  Court 
At  any  rate,  there  is  nothing,  upon  the  case  before  us,  in  this 
point 

The  discrepancy  between  the  $9,801.40  (sixty  per  cent  of 
$16,835.67,)  and  the  amount  of  the  notes  tendered,  $9,677.14,  is 
readily  accounted  for.  The  $16,885.67  was  not  all  of  it  payable 
until  after  February  1st,  1857.  By  the  agreement,  there  was  to 
be  a  rebate  of  interest,  so  as  to  determine  the  amount  of  the 
compromise  notes  by  "considering  the  debts  as  due"  on  that 
day. 

3d.  It  is  insisted  that  the  payment  to  some  of  the  creditors  in 
cash  was  a  fraud,  and  avoids  the  composition.  The  evidence  is 
of  various  settlements  of  claims  for  cash ;  two  other  small  ones  at 
sixty  cents ;  many  at  a  rate  varying  from  fifty  to  sixty  cents,  leap 
the  interest  The  amount  over  sixty  cents  actually  paid  does  not 
exceed  $250,  as  far  as  can  be  gathered  from  the  evidence.  We 
are  satisfied  that  the  inference  of  fraud  from  these  facts  is  unwar- 
ranted ;  but  at  any  rate,  such  a  question  ought  to  have  gone  to 
the  jury,  and  the  plaintiffs  ought  to  have  requested  it  to  be 
put  to  them,  if  they  deemed  it  possible  to  support  the  allegation. 

4th.  Some  exceptions  were  taken  to  the  rulings  of  the  Judge 
in  respect  to  the  evidence.  No  point  connected  with  them  is  now 
made  by  the  plaintiff'  counsel  We  have,  however,  examined 
them,  and  think  they  are  all  untenable. 

5th.  In  regard  to  the  exception  on  account  of  the  refusal  of 
the  Judge  to  submit  to  the  jury  whether  the  defendant  Tuller  did 
not  intend  to  make  $10,000  by  the  compromise,  and  if  so,  that 
it  was  a  fraud;  no  point  is  now  made  by  the  appellants'  counsel. 
It  was  slightly  adverted  to  on  the  argument  We  think,  that 
such  a  point  would  have  been  plainly  untenable. 

The  judgment  must  be  affirmed,  with  costs. 

The  other  Judges  who  heard  the  argument  concurred  in  affirm- 
ing the  judgment 

Judgment  affirmed. 
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Patrick  O'Shea,  Plaintiff  and  Respondent^  v.  Jambs  B.  Ehuceb 
and  John  G.  Shea,  Defendants  and  Appellants. 

1.  Where  the  complaint,  in  an  action  of  tort  against  two  defendants,  alleges 
that  the  defendants  jointly  did  the  wrong  complained  ci,  and  the  referee  to 
whom  the  whole  issue  was  referred  so  finds;  but  also  finds,  that  one 
defendant  injured  the  plaintiff  to  the  amount  of  $150,  and  the  other  to  the 
amount  of  $600;  the  plaintiff  may  enter  judgment  against  both  defendants, 
jointly,  for  the  larger  sum.  (Hoffman,  J.,  dissented.) 

2.  The  judgment  may  be  so  entered,  notwithstanding  the  referee  decides  that 
the  plaintiff  recover  against  the  one  defendant  $150,  and  against  the  other 
$600,  damages. 

3.  When  several  persons  are  made  defendants  in  an  action  of  tort,  in  which  it 
is  alleged  and  proved  that  they  jointly  did  the  wrong  complained  of,  each 
is  as  absolutely  liable  to  the  plaintiff  for  the  whole  damage,  as  the  other. 

4.  Where,  in  such  a  case,  the  jury  or  a  referee  severs  the  damages,  and  the 
plaintiff  enters  a  judgment  against  all  for  the  larger  amount,  the  judgment 
will  not  be  reversed  because  a  remittitur  of  the  lesser  amount  is  not  formally 
entered  on  the  record.  The  entry  of  such  a  judgment,  per  #c,  remits  all 
claim  to  the  lesser  amount 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Moncrief,  J.  J.) 
Heard,  January  14;  decided.  January  29th,  1859. 

This  is  an  appeal  by  the  defendants  from  a  judgment  entered 
against  them  on  the  report  of  William  Kent,  Esq.,  as  referee. 

The  complaint  charges  that  the  defendants,  on  or  about  the 
24th  of  June,  1856,  and  on  other  days  between  that  day  and  the 
commencement  of  this  action,  at  the  city  of  New  York,  unlaw- 
fully, maliciously,  Ac.,  composed  and  published  of  and  concern- 
ing the  plaintiff,  in  a  printed  circular,  certain  false  and  defamatory 
matter,  which  is  set  forth,  to  the  damage  of  the  plaintiff,  and 
prays  judgment  for  $20,000  and  the  costs  of  the  action. 

The  defendants  answered  separately.  On  the  trial  the  publica- 
tion was  admitted.  The  libelous  circular  was  composed  and 
written  by  the  defendant  Shea,  and  it  bore  the  printed  signature 
"  Edward  Dunigan  &  Brother,"  the  name  of  a  firm  under  which 
the  defendant,  Kirker,  transacted  his  business.  John  G.  Shea,  at 
the  time  of  writing,  issuing  and  circulating  the  article  complained 
of,  was  in  the  employ  of  Kirker,  and  was  also  transacting  some 
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business  on  bis  own  account.  Eirker  saw  the  circular,  and  knew 
of  its  being  issued  and  circulated,  and  the  same  was  issued  and 
circulated  from  his  business  establishment. 

The  action  was  referred  to  William  Kent)  Esq.,  as  referee,  who 
found,  among  other  things,  as  follows :  "  The  referee  finds  that  the 
alleged  libelous  matter  was  wantonly  and  unjustifiably  made  and 
published  by  the  defendants" 

As  a  conclusion  of  law  on  the  facts  of  the  case,  "the  referee 
finds  that  the  plaintiff  is  entitled  to  recover  damages  against  the 
defendants  for  an  unjustified  libel." 

Upon  an  idea  that  one  defendant  was  more  censurable  than 
the  other,  the  referee  severed  the  damages,  and  found  "  that  the 
plaintiff  has  sustained  damages  from  the  defendant,  Kirker,  to 
the  amount  of  $160,  and  damages  from  the  defendant,  John  G. 
Shea,  to  the  amount  of  $600."  "The  referee,  therefore,  decides 
and  reports  that'  the  plaintiff,  Patrick  O'Shea,  do  recover  judg- 
ment against  the  defendant,  James  B.  Kirker,  for  $160,  and  that 
he  do  recover  judgment  against  the  defendant,  John  Gk  Shea,  for 
$600." 

The  judgment  (entered  on  the  14th  day  of  May,  1858),  recites 
that  the  action  was  referred  to  William  Kent,  as  referee,  the  trial 
of  it  before  him,  and  the  filing  of  his  report,  dated  the  14th  of 
September,  1867,  "  whereby  it  is  found,  decided  and  declared," 
"that  the  same"  (the  libel)  "was  wantonly  and  unjustifiably 
made  and  published  by  the  defendants,  and  that  the  plaintiff  is 
entitled  to  recover  damages  therefor  against  the  defendants,  James 
B.  Barker  and  John  G.  Shea,  to  the  amount  of  $600,  and  for  his 
costs,"  and  then  adjudges  that  the  said  report  be  "  in  all  respects 
approved,  ratified  and  confirmed,"  and  that  the  plaintiff  recover 
judgment  against  both  defendants  for  said  sum  of  $600,  together 
with  $159.09  costs  and  disbursements,  in  all  amounting  to  $759.09, 
and  that  he  have  execution  therefor. 

From  this  judgment,  both  defendants  appealed  to  the  General 
Term. 

James  T.  Brady  and  John  D.  Burchard,  for  the  defendants  and 
appellants. 

The  judgment  is  erroneous,  being  taken  against  both  defend- 
ants for  the  larger  amount 
Bobw.— Vou  IV.  16 
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1st  At  common  law  it  was,  in  actions  of  tort,  error  to  sever  in 
awarding  damages  as  against  various  defendants.  The  Courts, 
in  order  to  avert  the  consequences  of  that  error,  invented  the 
proceeding  of  electingde  mdioribus  damnis.  It  is  at  least  doubt- 
ful how  far  a  Court  had  the  power  thus  to  visit  upon  a  defendant 
a  penalty  which  the  tribunal  of  fact  did  not  intend  he  should 
incur.  We  insist  that  no  such  power  ever  in  fact  existed,  and  it 
was  a  gross  act  of  usurpation,  especially  in  a  case  of  trial  by  jury, 
to  deprive  a  defendant  lightly  mulcted,  of  the  conclusion  which 
as  to  him  was  reached  by  the  tribunal  to  whose  judgment  and  its 
effect  he  had  a  constitutional  right  That  right  extended  as  well 
to  the  amount  of  damages,  as  to  the  question  of  liability.  The 
error  seems  much  greater,  considering  that  this  power,  though, 
deemed  the  act  of  the  Court,  was,  in  fact,  that  of  die  plaintiff. 

2d.  It  will  be  found,  on  an  examination  of  the  authorities,  that 
the  Court  of  Kings  Bench,  in  the  year  1771,  Lord  Mansfield 
presiding,  reversed  a  judgment  in  a  action  for  a  joint  tort, 
because  the  jury  had  found  the  trespass  to  be  joint,  and  yet  had 
given  several  damages.  (Hillet  al.  v.  Goodchild,  5  Burrow,  2790.) 

But  neither  in  that  case,  nor  in  any  other  known  to  us,  has  it 
been  determined  that  it  is  error  for  the  jury  to  sever  the  damages 
where  there  are  several  acts  of  trespass,  as  to  some  of  which,  certain 
of  the  defendants  are  guilty  and  others  not,  or  where  the  defendants 
are  charged  jointly  and  severally,  or  have  pleaded  separately.  In  the 
case  just  cited,  the  Court  expressly  state  that  they  make  no  decision 
as  to  such  instances. 

8d.  We  are  not  aware  of  any  case  in  which  it  has  been  held 
that  where  several  damages  are  assessed,  the  plaintiff  may  take 
judgment  against  any  defendant  alone  or  jointly  with  others,  for 
any  amount  not  awarded  against  him.  The  election  allowed  in 
such  cases  is  to  take  judgment  against  any  one  defendant  for  the 
amount  in  which  he  is  mulcted,  simply  because  the  plaintiff  might 
have  sued  him  alone.  (See  Tidd's  Practice,  805 ;  Graham's  Prac- 
tice ;  Mitchell  v.  MiUbank  et  al,  6  T.  R,  199 ;  .5  Burrow,  2790,  and 
the  cases  there  cited;  Sedgwick  on  Damages,  584 ;  HoUey  v.  Mix, 
8  Wend.,  850.) 

4th.  There  is,  however,  a  distinction  between  all  the  cases 
heretofore  adjudged,  and  the  present,  not  only  in  reference  to  the 
effect  of  the  Code  generally,  but  because  here,  the  referee,  acting 
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in  the  place  of  the  Court ,  has  not  only  declared  thai  the  acts  of  the 
defendants  were  several,  and  differed  in  delinquency,  but  lias  also 
assessed  separate  damages. 

He  has  found  that  Shea  acted  wantonly,  and  Kirker  incautiously. 

The  plaintiff  could  not,  on  this  state  of  facts,  enter  any  judg- 
ment other  than  such  as  the  report  authorized.    (See  Code,  §  272.) 

5th.  But  the  whole  fiction,  invention  or  usurpation  thus  criti- 
cised, has  fallen  through  from  the  want  of  any  reason  to  main- 
tain it, 

The  Code  authorizes  several  judgments  against  several  defend- 
ants in  all  kinds  of  actions. 

And  the  Court  has  no  power  under  the  Code  to  award  any 
other  damages  against  a  defendant  than  such  as  have  in  the  first 
instance  been  assessed  against  him.  (Code,  §§  260  to  264  and 
274.) 

Pot  the  preceding  reasons  this  judgment  should  be  reversed, 
and  a  new  trial  ordered. 


WiXUam  FuUerton,  for  respondent  (the  plaintiff). 

The  judgment  is  properly  entered  up  for  the  largest  amount 
of  damages,  against  both  defendants.   (Beal  v.  Finch,  1  Kern., 

12a) 

By  the  Court— Bosworth,  Ch.  J.  The  learned  referee,  before 
whom  this  action  was  tried  and  by  whom  it  was  decided,  found 
as  a  feet,  "  that  the  alleged  libelous  matter  was  wantonly  and 
unjustifiably  made  and  published  by  the  defendants"  and  held, 
"as  a  conclusion  of  law,  on  the  facts  of  the  case,"  "that  the 
plaintiff  is  entitled  to  recover  damages  against  the  defendants, 
for  an  unjustified  KbeL" 

He  father  states  in  his  report,  that  he  severed  i(  the  damages  as 
the  defendant  Kirker  appears  to  have  taken  little  part  in  the 
libel,  and  is  chiefly  censurable  for  allowing  the  charges  against 
the  plaintiff  to  go  forth  attached  to  a  circular  under  the  name 
of  his  firm,  while  the  defendant  John  G.  Shea  wrote  and  person- 
ally caused  to  be  circulated  this  libelous  matter." 

He  further  found  that  Kirker  damaged  the  plaintiff  to  the 
amount  of  $150,  and  Shea  to  the  amount  of  $600,  and  decided 
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that  the  plaintiff  should  have  judgment  against  the  former  for 
$160,  and  against  the  latter  for  $600. 

If  the  two,  jointly,  did  the  wrong,  and  if  the  amount  of  result- 
ing damage  is  correctly  found,  then  that  wrong  damaged  the 
plaintiff  to  the  amount,  at  least,  of  $600. 

Each  defendant,  in  judgment  of  law  is  liable  for  the  whole  of 
such  damage,  and  one  is  as  absolutely  liable  to  the  plaintiff  for  the 
whole  damage  as  the  other.  (Bohtm  v.  Tat/lor,  6  Cow.,  318; 
Knickerbocker  v.  Colver,  8  id.,  111.) 

When  several  persons  are  united  as  defendants,  in  an  action  of 
tort,  alleged  to  be  their  joint  tort,  and  it  is  established,  that  all 
jointly  did  the  wrong  complained  of,  the  damages  cannot  be 
severed.  The  plaintiff,  in  such  a  case,  is  entitled  to  a  judgment 
against  all  jointly,  for  the  whole  amount  of  damages,  which  it  is 
proved  that  such  wrong  caused  him. 

When  a  jury,  or  referees,  on  such  a  state  of  facts,  attempt  to 
sever  the  damages,  and  find  that  one  sum  should  be  paid  by  one 
defendant,  and  a  different  sum  by  another,  they  constitute  them- 
selves into  a  quasi  Court  of  Chancery,  with  no  rules  to  guide 
them  in  apportioning  damages,  except  such  as  seem  to  them 
"  equitable,"  in  the  particular  .case,  and  override  the  stern  rule  of 
the  common  law,  that  each  defendant  is  liable  for  the  whole 
damages.  And  they  seem  to  forget,  for  the  moment,  that  a 
plaintiff  can  have  but  one  satisfaction,  and  that  settling  with  one 
of  such  wrong-doers,  or  collecting  from  one  of  them  the  amount 
assessed  against  him  separately,  discharges  all.  I  think  it  just 
to  say,  they  seem  to  forget  this  rule,  because  in  such  cases,  it  is 
fair  to  presume  they  intend  that  each  defendant  shall  pay  the 
damages  assessed  against  him.  In  the  case  before  us,  it  is  quite 
evident,  the  referee  intended,  so  far  as  his  action  might  affect 
that  question,  that  the  plaintiff  should  recover  $750 ;  viz. :  $150 
of  Kirker,  and  $600  of  John  G.  Shea. 

On  the  facte  found  by  the  referee,  the  plaintiff  was  entitled  to 
a  judgment  against  both  defendants  for  $600,  unless  the  referee's 
erroneous  severance  of  the  damages,  and  the  provisions  of  the 
Code  as  to  the  form  and  nature  of  a  judgment  to  be  entered  on 
the  report  of  a  referee  to  whom  the  whole  issue  has  been  referred, 
have  deprived  him  of  that  right 
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If  the  cause  had  been  tried  by  a  jury,  and  they  had  found  the 
facte  which  the  referee  has  found,  and  had  then  severed  the  dam- 
ages, assessing  them  as  the  referee  has  done,  the  plaintiff  could 
take  judgment  against  both  defendants  for  $600. 

At  all  events,  we  should  hardly  be  justified  in  holding  to  the 
contrary,  against  the  decision  of  Halseyetd.  v.  Woodruff,  (9  Pick., 
555,)  and  the  terms  of  decided  approbation,  in  which  that  deci- 
sion is  spoken  of  in  Beat  v.  Finch,  (1  Kern.,  185,  136,  and  141, 
142,  id.)  (See  also  Dean  v.  Thornton  A  Button,  3  Kern.,  266,  and 
Bbdget  v.  Morris,  14  N.  Y.,  482 ;  BuUcley  v.  Smith  et  a*.,  1 
Duer,  643.) 

In  Bill  et  air.  Goodchild,  (5  Burrow,  2700,)  (in  an  action 
against  two  for  an  assault  and  battery,)  Lord  Mansfield  ob- 
served, that  "the  present  question  is,  whether,  upon  a  charge  of 
a  joint  trespass,  the  jury  can  assess  damages  according  to  differ- 
ent degrees  of  guilt;  though  the  real  justice  is,  that  the  damages 
should  be  respectively  assessed  in  proportion  to  the  real  injury 
done  by  each  defendant"  On  delivering  subsequently  the  opin- 
ion of  the  Court,  he  said,  "  And  the  present  case  is,  that  the 
count  is  of  a  joint  trespass ;  and  the  jury  have  found  the  defend- 
ants guilty  of  a  joint  trespass,  and  yet  have  severed  the  damages. 
We  are  of  opinion  that  in  such  case  the  damages  cannot  be 
severed.  The  consequence  is,  that  the  judgment  must  be  reversed.9* 
If  that  decision  declares  the  law  correctly,  a  judgment,  entered 
upon  the  report  of  the  referee,  against  each  defendant  for  the 
amount  assessed  against  him  would  be  erroneous,  and  for  that 
cause  alone,  would  be  reversed* 

In  Mitchell  v.  MUbank  etal,  (6  Term.  R,  199,)  Lord  Kenton, 
Ch.  J.,  declared,  that  to  enter  several  judgments  against  the 
defendants,  (who  were  found  guilty  of  a  joint  trespass,)  on 
separate  and  several  assessments  of  damages  against  them,  would 
be  erroneous. 

We  have  not  been  referred  to  any  adjudication  by  which  a 
contrary  rule  has  been  applied.  In  some  cases,  when  the  jury 
have  severed  the  damages,  the  plaintiff  has  entered  a  nolle  prosequi 
against  all  the  defendants  but  one,  and  taken  a  judgment  against 
tint  one  only,  and  that  was  held  to  be  regular,  and  to  have 
cured  the  verdict,  as  in  Rodney  v.  Strode,  (in  Garth.,  19,)  and 
HoUey  v.  Mix  &  Ciute  (8  Wend., 850;  See  1  Sand.,  207,  note  2). 
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The  decision  in  Halsey  et  al  v.  Woodruff,  (9  Pick.,  555,)  seems 
to  us,  but  an  application  of  the  rules,  that  each  is  liable  for  the 
whole  damages,  and  that  there  can  be  but  one  judgment  against 
those  united  as  defendants  in  the  same  action  and  proved  to  be 
guilty  of  a  joint  tort  It  follows,  logically,  that  judgment  must 
go  against  ail  for  the  amount  of  damages  established,  as  the  result 
of  such  joint  tort  In  that  case,  the  plaintiff  entered  a  remitti&ir 
as  to  the  lesser  amount  of  damages.  The  same  practice  was 
pursued  in  JBulkleyr.  Smith  A  KeteUas.  (2  Duer,  267;  &  CI,  1 
Duer,  648.) 

As  the  judgment  was  reversed  upon  grounds  which  did  not 
involve  a  decision  of  the  question  whether  such  a  judgment  was 
regular  and  free  from  error,  that  question  was  not  passed  upon. 
Mr.  Justice  Duer  intimated  very  distinctly  that,  "  as  at  present 
advised,  if  the  conflict  of  authorities  is  such  as  to  allow  a  liberty 
of  choice,  we  certainly  should  refuse  to  follow  "  the  doctrine  that 
a  plaintiff  in  such  a  case  "  may  enter  his  judgment  against  all 
the  defendants  for  the  largest  damages  that  are  given."  (Id.,  271.) 

We  must  concede  it  to  be  well  settled  that  a  plaintiff  in  such  a 
case  is  entitled  to  a  judgment  against  all  for  the  amount  of 
damage  which  he  proves  he  has  sustained  from  their  joint  tort, 
and  that  damages  cannot  be  assessed  against  the  defendants  seve- 
rally, according  to  their  different  degrees  of  guilt 

When,  under  a  misapprehension  of  the  rule  forbidding  a  seve- 
rance of  the  damages,  the  jury  have  in  fact  severed  them,  it  is 
the  right  of  a  plaintiff  to  remit  the  lesser  sum  or  sums,  and  take 
judgment  against  all  for  the  larger  sum.  The  party,  by  entering 
such  remittitur,  does  not  deprive  either  defendant  of  any  substan- 
tial right  The  issues  have  been  tried  in  the  presence  of  each 
defendant  in  an  action  to  which  he  was  a  party,  and  upon  smch 
evidence  as  he  chose  to  offer,  and  the  actual  damages  caused  by 
the  joint  tort  of  himself  and  his  co-defendants,  have  been  cor- 
rectly found  upon  the  evidence  and  under  an  accurate  application 
of  the  rules  of  law  to  the  case.  The  judgment  which  follows  as 
a  necessary  consequence,  is  declared  by  law ;  that  judgment  is  a 
joint  one  against  all  for  the  damage  caused  by  their  joint  tort 

The  entry  of  a  remittitur  is  a  matter  of  fornf.  The  efttry  of 
a  joint  judgment  against  all  for  the  larger  sum  (the  amount  of 
the  actual  damage),  and  for  that  only  is,  per  se,  an  election  to 
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take  judgment  against  all  and  for  that  sum  only,  and  effectually 
remits  all  claim  to  the  lesser  sum,  in  addition  to  that  for  which 
the  judgment  is  entered. 

The  judgment  should  not  be  reversed  merely  because  there  is 
no  formal  entry  on  the  record  of  a  remittitur  of  the  lesser  sum. 
(2  R  S.,  425,  §7,sub.  18  and  14;  Code,§176;  Bate  v.  Graham, 
1  Kern.,  237.) 

We  therefore  think  it  quite  clear  that  if  this  action  had  been 
tried  by  a  jury,  and  they  had  severed  the  damages,  as  the  referee 
has  done,  and  a  judgment  like  the  one  before  us  had  then  been 
entered,  it  could  not  be  reversed  on  the  mere  ground  that  it  had 
been  entered  against  all  for  the  larger  sum. 

Section  274  of  the  Code  has  not  changed  the  rule  as  to  the 
liability  of  each  or  either  of  several  defendants,  proved  to  have 
committed  a  tort  jointly,  nor  does  it  introduce  any  new  rule  by 
which  to  determine  when  a  several  judgment  against  one  of 
several  defendants  may  properly  be  entered.  So  for  as  those 
questions  are  concerned,  the  Code  leaves  them  to  be  determined 
by  pre-existing  law. 

We  cannot  accede  to  the  proposition  that  this  section  autho- 
rizes a  severance  of  damages  and  several  judgments,  when  all 
the  defendants  are  proved,  at  the  trial,  to  have  committed  jointly 
the  tort  complained  of,  and  charged  to  be  their  joint  act 

Do  the  provisions  of  the  Code,  as  to  the  trial  of  actions  by 
re&xees,  and  as  to  the  judgment  to  be  entered  upon  their  report, 
make  it  necessary  that  a  new  trial  should  be  ordered  on  such  a 
state  of  facts  as  this  case  presents,  or  preclude  the  plaintiff  from 
entering  a  judgment  against  all  for  the  larger  sum? 

Referees  are  required  "  to  state  the  facts  found  and  the  conclu- 
sions of  law  separately.'9  "  The  report  of  the  referees  upon  the 
whole  issue,  shall  stand  as  the  decision  of  the  Court,  and  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if  the  action 
had  been  tried  by  the  Court."  (Code,  §  272.) 

"Upon  a  trial  of  a  question  of  feet  by  the  Court,  its  decision 
shall  be  given  in  writing,  and  filed  with  the  clerk,  within  twenty 
dayB  after  the  Court  at  which  the  trial  took  place.  Judgment 
upon  the  decision  shall  be  entered  accordingly."  (Id,  267.) 
44  Accordingly,"  in  this  connection,  means,  probably,  "according 
to  such  decision." 
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The  referee  found  that  the  defendants  jointly  committed  the 
tort,  charged  in  the  complaint  as  their  joint  act,  and  that  the 
plaintiff  had  been  damaged  thereby  to  the  amount  of  $600. 
(There  is  no  question  made  that  the  damages  have  been  assessed 
at  too  large  an  amount.)  Had  the  report  stopped  here,  there 
can  be  no  doubt  that  a  single  judgment  against  both  for  $600 
damages  would  have  been  a  regular,  and  the  appropriate  judg- 
ment on  Such  a  state  of  facts,  and  that  no  other  could  have  been 
entered. 

That  part  of  the  report  which  severs  the  damages,  is  irregular, 
and  is  outside  of  and  beyond  the  full  and  correct  performance  by 
the  referee  of  his  whole  duty  as  such  referee.  That  part  of  the 
report  which  1b  to  the  effect  that  judgment  be  entered  against 
Kirker  for  $150,  and  against  Shea  for  $600,  is  in  conflict  with 
that  part  which  finds,  as  a  fact,  "  that  the  alleged  libelous  matter 
was  wantonly  and  unjustifiably  made  and  published  by  the 
defendants"  and  declares,  "  as  a  conclusion  of  law  on  the  facts  of 
the  case,"  "that  the  plaintiff  is  entitled  to  recover  damages 
against  the  defendants  for  an  unjustified  libel,"  so  made  and  pub- 
lished by  them. 

The  proper  judgment  on  such  a  state  of  facts,  and  under  such 
a  rule  of  law,  is  a  joint  and  single  judgment  against  the  two  for 
the  amount  of  the  damage  caused  by  such  joint  act 

Overruling  the  decision  of  the  referee,  that  there  shall  be  a 
judgment  against  each  for  the  amount  assessed  against  him,  and 
holding  that  a  single  judgment  against  the  two  for  the  larger  sum 
should  be  affirmed,  is  but  pronouncing  a  judgment  in  accordance 
with  the  facts  as  found.  When  no  attempt  is  made  by  either 
party  to  question  the  accuracy  of  the  referee's  conclusions  of  feet, 
the  Court  on  an  appeal  from  the  judgment,  by  whichever  party 
the  appeal  may  be  taken,  should  direct  such  a  judgment  as  the 
law  pronounoes,  upon  the  facts  thus  found. 

In  this  case,  if  a  judgment  had  been  entered  by  the  clerk, 
on  the  report  of  the  referee  being  filed,  and  in  the  terms  of  the 
report,  and  exceptions  to  the  decision  of  the  referee  had  been 
duly  filed,  and  if  the  plaintiff  had  appealed  from  such  judgment! 
the  Court  would  be  required  (the  accuracy  of  the  decision  of  the 
allegations  of  fact  being  unquestioned)  to  order  such  a  judgment 
as  has  been  entered. 
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But  the  judgment  is  now  regularly  before  the  Court  on  an 
appeal  from  it,  and  the  duty  of  the  appellate  Court  is  the  same, 
whoever  may  be  the  party  appealing.  Such  a  judgment  should 
be  given  by  the  appellate  Court,  as  the  facte  specially  found 
require. 

The  severing  of  the  damages,  like  the  severance  of  damages 
by  a  jury,  may  be  regarded  as  an  irregularity,  not  affecting  any 
substantial  right  And  all  directions  based  on  such  irregularity 
may  be  corrected,  and  judgment  given  according  to  the  justice 
and  law  of  the  case.  A  correct  judgment  has  been  entered.  If 
any  irregularity,  "  error,  or  defect,  in  the  pleadings  or  proceed- 
ings,"  has  occurred  in  the  progress  of  the  trial,  up  to,  or  in 
entering  the  judgment,  "  which  shall  not  affect  the  substantial 
rights"  of  either  defendant,  the  Court  is  required,  by  section  176, 
to  disregard  it,  and  is  prohibited  from  reversing  the  judgment  by 
reason  thereof 

The  questions  presented  by  this  appeal  may  be  briefly  stated 
thus: 

These  defendants  have  been  sued  together,  and  are  charged 
with  having  jointly  committed  a  tort  On  a  trial  of  the  issues, 
joined  in  the  action,  between  them  and  the  plaintiff,  it  has  been 
proved  that  they  jointly  did  the  wrong,  and  that  the  plaintiff  has 
been  damaged  thereby,  to  the  amount  of  $600.  These  facts  have 
been  established  by  competent  and  sufficient  evidence.  Judg- 
ment has  been  entered  againBt  both  defendants  for  $600.  This  is 
the  proper  judgment  Do  the  facts,  that  the  referee  severed  the 
damages  assessing  them  at  $150,  against  one  defendant,  and  at 
$600,  against  the  other,  and  deciding  that  judgment  should  be 
entered  accordingly,  require  a  reversal  of  the  judgment  that  has 
been  entered?  Or  shall  such  severance  of  damages,  and  the 
decision  founded  on  it  be  disregarded,  and  the  judgment,  which  is 
right  in  itself  and  according  to  law,  be  affirmed  ? 

We  are  of  opinion  that  it  should  be  affirmed.  We,  therefore, 
order  an  affirmance,  giving  liberty  to  the  plaintiff,  to  modify  die 
form  of  the  judgment,  (if  so  advised,)  so  as  to  state  that  he  elected 
to  remit  the  lesser  sum,  and  take  judgment  against  both  for  the 
larger  sum,  and  to  enter  a  judgment,  that  the  judgment  appealed 
from  be  thus  modified,  and  that,  as  thus  modified,  it  be  in  all 
things  affirmed. 

Bosw^—Vol.  IV.  17 
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Hoffman,  J.  (Dissenting.)  I  have  not  before  tad  occasion  to 
consider  the  question  in  this  case,  and  it  struck  me  upon  the 
argument  as  strange  and  inequitable,  that,  when  a  separate  and 
inferior  degree  of  culpability,  in  one  of  two  defendants,  had  been 
found  by  a  jury,  and  they  had  determined  the  compensation  to 
be  rendered  for  his  wrong,  a  Court  could  charge  him  with  a  higher 
penalty.  The  referee,  in  this  case,  stands,  by  consent,  in  place  of 
a  jury.  The  same  rules  must  prevail.  He  has  found,  indeed, 
that  the  whole  damage  sustained  from  the  publication  of  the 
libel  is  $750 ;  but  he  has,  as  distinctly  found,  that  the  proportion 
of  this  amount,  for  which  Kirker  should  respond  for  his  participa- 
tion in  the  act,  is  $150,  and  that  Shea  should  bear  the  rest  "  The 
defendants  are  guilty,  yet  the  degrees  of  their  guilt  are  different, 
and  the  real  justice  is,  that  damages  should  be  assessed  respec- 
tively, in  proportion  to  the  real  injury  done  by  each  defendant* 
It  is  inevitable  that  a  principle,  thus  stated  by  Lord  Mansfield, 
and  commended  by  its  common  sense  and  equity,  will  be  acted 
upon  by  juries. 

It  seems  to  me  impossible  to  answer  or  evade  the  powerful 
argument  of  the  counsel  of  the  defendants,  that  the  juridical 
constitution  of  the  country,  has,  in  cases  like  the  present,  as  entirely 
vested  in  a  jury,  the  right  to  determine  the  amount  of  compensa- 
tion for  a  wrong,  as  to  pronounce  a  party  guilty  of  that  wrong. 
The  measure  of  redress  against  an  offender  is  as  absolutely  within 
their  province  as  the  question  of  his  offense.  If  a  Judge  or 
referee,  under  our  system,  is  substituted  by  consent,  his  office 
and  duty  are  the  same.  How  a  Court,  sitting  to  revise  and  correct 
errors  of  law,  or  to  furnish  a  further  opportunity  for  obtaining 
justice  in  matters  of  fact,  can  increase  the  amount  thus  adjusted, 
reverse  the  determination,  and  impose  a  further  augmented 
penalty,  is  beyond  my  legal  comprehension  to  understand. 

Lord  Mansfield,  in  1771,  declared  "that  there  was  great  con- 
fusion in  the  cases  upon  the  subject ;  and  some  of  them  were 
diametrically  opposite.1'  Mr.  Justice  Aston  observed,  that 
qome  were  decided  upon  principle,  not  agreeably  to  his  under- 
standing. (5  Burrows,  2790.)  This  complaint  was  repeated  by 
Chief  Justice  Kent,  in  1806.  He  "  was  surprised  to  meet  so 
much  contradiction  and  uncertainty  upon  the  subject."  (1  John. 
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R,  290.)    Perhaps  obscurity  and  indefiniteness  still  linger  oyer 
some  portions  of  it 

Some  of  the  numerous  authorities  establish  this  rule,  a  rule 
not  open  to  dispute,  that  when  the  act  from  which  the  injury  has 
resulted  is  one  and  indivisible,  and  several  have  concurred  in  it, 
that  act  is  the  act  of  each.  If  they  are  sued  jointly,  (whether 
they  unite  or  sever  in  their  defense,)  and  are  found  jointly  guilty, 
the  verdict  ought  to  be  taken  against  them  jointly,  and  but  one 
sum  for  damages  be  assessed  against  all.  Such  should  be  the 
direction  of  the  Court  to  the  jury.  If  followed  by  the  jury, 
there  is  no  error.  If  disobeyed,  either  the  Judge  may  refuse  to 
receive  it,  or  the  verdict  may  be  set  aside,  and  a  new  trial  had, 
or  judgments,  if  entered  in  severalty,  may  be  reversed. 

Bitot  v.  Allen  and  six  others,  (1  Com.  Bench  B.,  18,)  is  a 
striking  example  of  this  class  of  cases.  The  action  was  for  false 
imprisonment,  seizing  a  supposed  lunatic  and  carrying  him  to, 
and  detaining  him  in  a  workhouse.  The  defense  was,  that  he 
had  been  taken  up'  on  reasonable  information,  and  that  the 
defendants  all  acted  in  an  official  capacity;  but  their  relative 
official  positions  and  powers  were  different,  and  the  acts  of  some 
were  clearly  of  a  less  degree  of  wrong  than  those  of  others. 
Chief  Justice  Tindal  told  the  jury  that  the  plaintiff  could  only 
recover  damages  against  the  defendants  for  any  joint  act  commit- 
ted, or  assented  to  by  all  of  them.  The  jury  returned  a  verdict 
against  all,  except  Allen,  and  assessed  the  damages  at  £400. 

On  motion  for  a  new  trial,  it  was  pressed,  that  some  of  the 
defendants,  particularly  one  Semple,  were  slightly  culpable, 
and  the  jury  ought  to  have  been  instructed  to  sever  in  their 
verdict.  But  it  was  held,  that  there  was  one  joint  trespass ;  all 
were  guilty  of  the  same  trespass,  or  not  guilty  at  all ;  and  the 
charge  of  the  Judge  was  sustained. 

This  was  the  point,  and  the  only  point  expressly  decided 
in  HiU  v.  OoodchOd.  (5  Bur.,  2790.)  Several  damages  having 
been  assessed  against  two,  and  the  judgment  entered  being 
against  them  severally,  and  it  being  a  case  of  one  joint  trespass, 
the  judgment  on  writ  of  error  to  the  Common  Pleas,  was  re^ 
versed. 

Everything  that  is  held  or  said  in  the  case  of  Bchun  v.  fyyl&rxXl  *> 


(6  Cow.  R,  813,)  falls  within  this  principle.    There  was aofestiyn        *  <{  ,    > 
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as  to  the  admissibility  of  Collins,  a  co-trespasser,  as  a  witness,  a 
default  having  been  taken  against  him.  "  There  was  one  fact 
one  time,  and  one  place.  Both  being  found  guilty  of  the  whole 
trespass,  the  damages  must  be  entire,  although  the  defendants 
sever,  and  one  suffer  judgment  by  default." 

And  this  principle  is  found  in  the  case  of  Mitchell  v.  MUbank 
and  others.  (6  T.  R,  199.)  In  trespass  for  assault  and  battery 
against  three,  there  was  judgment  by  default.  Three  writs  of 
inquiry  were  executed,  with  different  damages.  The  plaintiff, 
before  judgment,  moved  to  set  aside  his  own  proceedings,  and 
execute  one  new  writ  This  was  permitted,  Lord  Kenyon  say- 
ing, if  he  had  entered  up  final  judgment  for  the  several  damages 
it  would  have  been  erroneous. 

So  Orane  v.  Hummerstone,  (Croke  Jac.,  118,)  was  simply  the  case 
of  a  reversal  on  error  for  taking  judgment  severally  on  separate 
assessments  of  damages  against  several.  Mathews  v.  Colt,  in  the 
.  Exchequer  Chamber,  (Croke  Jac.,  384,)  was  exactly  the  case  of 
Eliot  v.  Alien.  The  judgment  was  joint  on  damages  assessed 
entirely.  And  it  was  sustained,  upon  a  writ  of  error  alleging 
error  in  not  assessing  damages  severally,  upon  the  several  issues 
of  different  defendants. 

To  the  same  point,  is  the  case  of  Pabner  v.  Crosby.  (1  Blackf. 
R,  140— Indiana.) 

Another  class  of  cases  involves  the  rule,  that  where  the  act  is 
in  itself  single,  but  several  have  united  in  it,  And  the  plaintiff  has 
sued  the  defendants  separately,  a  recovery  and  satisfaction  in  one 
suit  is  a  bar  to  a  recovery  in  any  other.  Thomas  v.  Eumsey, 
(6  Johns.  R.,  26,)  was  of  this  character,  and  may  be  usefully 
stated. 

The  action  was  libel,  and  there  was  a  plea,  puis  darrein  eontinu- 
once,  of  a  former  action  and  recovery,  and  satisfaction  against  one 
Henry  Dodd  for  the  same  identical  writing  and  publishing,  and 
causing  or  procuring  to  be  written  and  published,  the  same  iden- 
tical alleged  libel.  There  were  other  proper  averments  in  the 
plea. 

The  case  arose  upon  a  demurrer  to  the  plea  and  a  joinder. 
The  plea  was  sustained  and  judgment  given  for  the  defendant 

Thompson,  J.,  said:  "The  demurrer  admits  the  libel  and 
publication  in  the  present  action  to  be  the  same,  as  in  the  action 
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against  Dodd.  We  are  therefore  to  take  it  for  granted  that  there 
was  but  one  publication,  and  that  was  the  joint  act  of  the  defend* 
ant  and  Dodd.  There  is,  then,  but  a  single  injury,  and  if  the 
plaintiff  oould  have  maintained  a  joint  action,  it  would  be  unjust 
that  he  should  have  a  double  satisfaction.  The  making  and  pub- 
lishing a  libel  are  matters  susceptible  of  a  joint  concern  and 
undertaking,  as  much  as  a  trespass." 

This  rule  was  recognized  in  Martin  v.  Kennedy,  (2  Boa.  and 
PulL,  69,)  as  applicable  where  a  trespass  was  one  act,  such  as 
cutting  grass  in  a  field ;  but  the  interference  of  the  Court  before 
trial  was  refused,  where  several  suits  on  a  libel  were  proceeding 
against  different  persona  Lord  Eldon,  among  other  things, 
observed,  that  the  person  who  disperses  the  libel  as  a  mere  agent, 
and  the  principal  himself,  ought  to  suffer  in  very  different  degrees. 

There  is  another  and  important  series  of  cases.  If  the  plain- 
tiff proceed  for  a  joint  indivisible  wrong,  against  several,  in  sepa- 
rate actions,  he  may  go  on  to  judgment,  and  may  elect  to  enforce 
his  judgment  against  the  party  as  to  whom  he  obtains  the  largest 
damages.  And  after  satisfaction,  at  least,  his  proceedings  will  be 
stayed  against  the  others.  In  this  sense  the  doctrine  de  meUoribus 
damnis  is  reasonable  and  just 

This  is  the  rule  which  Chief  Justice  Kent,  as  I  understand 
him,  declares  to  be  the  more  rational  one,  (Livingston  v.  Bishop, 
1  Johns.  IL,  290;)  and  this  I  take  to  be  the  whole  extent  of  the 
role  declared  in  Cocke  v.  Jenner,  (Hob.,  66,)  and  in  Corbet  v. 
Barnes,  (Wm.  Jones,  377,)  cited  by  him. 

There  is  another  class  of  authorities,  within  the  same  principle, 
of  which  Holly  v.  Mix  A  Glide,  (3  Wend.,  850,)  is  an  example. 
Both  defendants  were  found  guilty  of  the  false  imprisonment 
Six  cents'  damages  were  given  against  Clute,  and  twenty-five 
dollaiB  against  Mix.  The  plaintiff  was  allowed  to  enter  a  noUe 
prosequi,  against  the  former,  and  to  have  his  judgment  against 
Mix. 

This  is  also  the  rule  established  in  two  cases  in  Kentucky, 
(Stone  v.  Motherly,  8  Mon.  R,  187 ;  and  Dougherty  v.  Dersey,  4 
Bibb,  208.)  If  several  damages  are  assessed  in  trespass,  the 
plaintiff  may  take  judgment  for  the  greater  sum,  against  him  or 
them,  on  whom  they  are  assessed ;  but  cannot  have  several  judg- 
ments.   If  equal  damages  are  assessed  against  two,  he  may  enter 
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a  remittitur  as  to  one,  and  take  judgment  against  both  for  the 
sum  assessed  against  the  other;  or  may  enter  a  nolle  prosequi  as 
to  one,  and  take  judgment  against  the  other  only." 

And  the  old  and  important  case  of  Rodney  v.  Strode,  (Carth.  R., 
19,)  is  precisely  to  the  same  point  The  action  was  trespass  against 
three,  and  an  assessment  of  several  damages.  The  plaintiff 
entered  a  nolle  prosequi  against  all  but  the  one,  as  to  whom  he 
had  obtained  the  heaviest  amount 

But  on  what  authority  does  the  proposition  rest,  that  the  doc- 
trine, de  melioribus  damnis,  warrants  the  entry  of  judgment  for 
an  increased  amount  against  one  defendant,  when  a  jury  has 
found  that  he  should  only  be  liable  in  a  lesser  sum — to  charge 
him,  in  fact,  with  part  of  the  penalty  of  the  delinquency  of  his 
associate,  as  the  jury  have  settled  that  delinquency  ? 

Heydon's  case,  (11  Coke's  R.,  5;  Croke  Car.,  192;  1  Wilson's 
R.,  30),  are  generally  cited.  Mr.  Tidd  (Practice,  vol.  1,  p.  322,) 
quotes  them  for  the  rule.  Eliot  v.  Allen  (ut  supra),  Clark  v. 
Newsam,  (1  Exch.  R.,  131,)  Rochester  v.  Anderson,  (1  Bibb,  434,) 
Halsey  v.  Woodruff,  (6  Pick.,  565,)  have  also  been  referred  to. 
To  these  may  be  added  Simpson  v.  Perry,  (9  Geo.  R.,  508,)  SchuUz 
v.  Hunter,  (1  Browne's  R.,  233,  Penn.,)  and  Beal  v.  Finch,  (1  Kern., 
128.) 

In  BuUceley  v.  Smith,  in  this  Court,  the  Judges,  upon  consulta- 
tion by  the  Chief  Justice,  first  refused  to  set  aside  such  a  judg- 
ment upon  motion,  because  the  question  seemed  doubtful,  and  it 
could  come  up  on  appeal  (1  Duer,  643) ;  and  when  the  case  was 
before  the  Court  at  General  Term,  it  omitted  to  decide  the  point 
as  not  necessary  in  the  case,  but  a  strong  opinion  was  intimated 
against  such  a  proposition.  (2  Duer,  271.) 

Eliot  v.  Alien,  (cited  1  Duer,  644,  as  Elliot  v.  Anderson?)  has 
been  before  fully  stated,  and  does  not  give  the  slightest  support^ 
to  the  supposed  rule. 

Clark  v.  Newsam  <t  Edwards,  (1  Exch.  TL,  131,)  has  no  direct 
bearing  upon  the  point.  It  contains,  however,  a  discussion  of  a 
rule  sometimes  stated,  that  a  jury  in  a  joint  trespass  must  adjust 
the  damages  against  all  upon  the  basis  of  the  guilt  of  the  most 
criminal.  Chief  Baron  Pollock  had  refused  so  to  charge,  and  his 
remark,  when  the  cause  was  before  the  full  Bench,  deserves  great 
attention,  that  the  plaintiff  ought  to  have  selected  the  party 
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against  whom  he  expected  to  get  aggravated  damages.  The 
Court  appear  to  think  that  the  injury  which  the  plaintiff  had 
sustained,  was  to  be  the  rule  of  damages  against  all.  There  was 
another  decisive  point  in  the  cause. 

In  Crawford  v.  Morris,  (5  Grat,  90,)  it  was  considered  that  the 
true  rule  was  to  give  damages  adjusted  upon  the  culpability  of 
the  greatest  aggressor. 

In  Gregory  v.  Slowman,  (1  Ellis  &  Black.,  860,)  the  Court  of 
Queen's  Bench  granted  a  rule  to  show  cause,  expressly  as  Lord 
Campbell  stated,  in  order  to  have  it  determined  whether  any 
such  law  existed-    The  case  was,  however,  settled. 

The  eases  of  Schultz  v.  Hunter,  Simpson  v.  Perry,  and  Halsey 
v.  Woodruff,  (ut  supra,)  are  the  only  authorities  I  have  been  able 
to  find,  after  much  research,  decided  in  our  own  country,  ex- 
pressly in  point  That  of  Schultz  v.  Hunter,  in  Pennsylvania, 
is  I  think  much  weakened  by  Weakley  v.  Bayer.  (3  Watts'  R 
460.)  Halsey  v.  Woodruff  is  indeed  an  express  decision,  and 
upon  a  deliberate  reasoned  examination.  It  is  entitled  to  that 
great  weight  which  the  determination  ot  the  Supreme  Court  of 
Massachusetts  always  commands.  Simpson  v.  Perry  is  also  in 
point. 

And  as  to  the  opinions  of  those  eminent  jurists,  Judges  Denio 
and  Pabkeb,  in  Beat  v.  Finch,  it  may  be  sufficient  to  say  that 
their  approbation  of  the  rule  of  Halsey  v.  Woodruff,  is  purely 
obiter;  that  the  purposes  of  the  argument  they  were  using  was 
as  effectually  served  by  the  rule,  that  the  assessment  of  several 
damages,  when  the  tort  is  joint,  and  judgment  accordingly, 
requires  a  new  trial  or  reversal  of  judgment,  as  by  the  principle 
they  gave  their  authority  to  sustain,  that  the  tortfeasor,  found 
guilty  in  the  less  degree,  should  be  mulcted  in  the  penalty  of  the 
deepest  offender. 

On  the  other  side  the  case  of  Ammonett  v.  Harris  and  otliers, 
(1  Hen.  &  Mumf.,  488,)  settled,  that  if  the  jury  in  a  joint  action 
against  several  for  assault  and  battery,  assess  the  damages  seve- 
rally against  the  several  defendants,  the  cases  of  all  being  before 
the  same  jury,  it  is  error,  unless  the  plaintiff  enter  a  nolle  prose- 
qui against  all  but  one,  and  take  judgment  for  the  damages 
assessed  against  that  one.  Crane  v.  Hummerstone,  (Croke,  James, 
384,)  and  Rodney  v.  Strode,  (ut  supra,)  are  much  relied  upon. 
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So  in  Layman  and  others  v.  Hendrix,  in  error,  (1  Ala.  It,  212,) 
the  verdict  in  trespass  against  several,  pleading  separately  was 
for  the  plaintiff,  fining  W.  S.,  $100;  G.  L.,  $800;  D.  S.,  $800; 
and  S.  W.,  $300.  Judgment  was  entered  against  all  for  $1,000. 
The  Court  held,  1st.  That  an  apportionment  of  damages  in  a 
case  of  joint  trespass,  was  unwarranted  by  law.  2d.  The  plain- 
tiff was  entitled  to  a  joint  verdict  against  all ;  an  instruction  to 
sever  the  damages  would  be  error.  3d.  If  the  jury,  returning  a 
joint  verdict  of  guilty,  should  assess  several  damages,  the  irre- 
gularity could  be  cured  by  the  plaintiff,  either  by  having  a  venire 
de  novo,  or  by  entering  a  nolle  prosequi  as  to  all  but  one  of  the 
defendants,  whom  he  may  elect,  and  charge  him  with  the  dama- 
ges assessed  against  him.  The  cause  was  remanded  for  the  plain- 
tiff to  elect  which  of  these  courses  he  would  adopt. 

The  case  of  Orawjbrd  v.  Morris,  (5  Grat,  90,.  Ya.,)  points  out 
the  remedy  in  such  a  case  to  be  a  nolle  prosequi  as  to  others,  and 
judgment  as  to  one.  Nothing  is  said  as  to  a  new  trial ;  but  in 
our  State,  at  least,  a  General  Term  would  have  the  power  to 
grant  it  (Code,  §  880;  17  N.  Y.  R.,  31.) 

In  Knott  v.  Cunningham,  (2  Sneed's  R.,  204,  Tenn.,)  the  Court 
stated  that  in  case  of  several  actions  for  one  trespass,  and  unequal 
damages,  the  plaintiff  may  elect  which  defendant  to  proceed 
against 

The  same  rule  was  declared  in  Page  v.  Freeman,  (4  Bennett, 
19  Mo.,)  and  in  folding  v.  Hall,  (9  Por.,  169  Ala.,)  the  rule 
was  applied  with  clearness  and  decision,  that  the  judgment  could 
only  be  rendered  against  the  one  for  the  higher  damages,  and 
costs  only  against  the  others  found  also  guilty.  See  also  Davis 
v.  Chance.  (2  Yer.,  94.) 

And  as  to  English  authorities,  Hey  don1 8  case,  (11  Coke's  IL, 
5,)  is  the  leading  case  of  those  I  have  been  able  to  find  in  any 
way  tending  to  support  the  proposition.  It  is  the  only  case  cited 
in  Halsey  v.  'Vfoodruff,  and  deserves  careful  examination.  It  is 
shortly  reported  in  Croke,  James,  p.  850  Anno.,  12  Jacobi  in 
the  King's  Bench,  under  the  title  of  Jeffery  Cobb  v.  Sir  John 
Heydon. 

The  action  was  assault  and  battery  against  Jeffery  Cobb,  Thomas 
Walpole,  Froxmere  docket,  and  four  others.  The  plaintiff  declared 
against  them  severally  with  a  simul  cum  as  to  the  others.    Cocket 
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plead  son  assault  demesne.  The  issue  was  found  against  him  with 
£200  damages.  Walpole  plead_  not  guilty,  and  damages  were 
assessed  by  another  jury  at  £60,  and  judgment  was  given  against 
him.  Afterwards  judgment  was  given  against  Jeffery  Cobb  upon 
a  rum  sum  tn/orrnatus,  and  a  writ  of  inquiry  of  damages  awarded. 
Upon  the  return  vicecomes  non  misit  brevef  the  judgment  w«s  entered 
reciting  that  in  an  action  for  this  battery,  judgment  had  been 
recovered  against  Cobb  for  £200,  &c.;  and  judgment  was  given 
against  all  the  other  defendants  for  this  £200  so  assessed  against 
Cobb,  (11  Coke,  6  B.,)  and  this  judgment  was  affirmed  in  King's 
Bench. 

When  pressed  with  the  argument  that  excessive  damages 
might  be  given  against  one  by  consent,  or  negligence,  with  which 
the  other  would  be  charged,  the  answer  was,  that  attaint  would 
lie  against  the  jury. 

Perhaps  the  exact  case  of  a  previous  trial  and  assesm^nt  of 
damages  against  one  of  several  jointly  charged,  could  not  now 
regularly  take  place.  It  was  questioned  long  ago  in  England. 
The  same  jury,  by  the  practice  now,  is  as  well  to  inquire  as  to 
those  who  are  in  default,  as  to  try  the  issues  raised  by  the  others. 

I  venture  to  say  that  the  principle  of  Sir  John  Hey  don's  case 
would  not  be  supported  in  our  tribunals.  I  cannot  believe  that 
a  separate  trial  of  one  in  the  absence  of  another  party,  charged 
on  the  record  with  the  same  offense,  who  has  no  opportunity  of 
being  then  heard,  could  be  the  basis  of  a  judgment  for  damages, 
when  he  denies  the  offense,  assuming  that  it  can  be  when  he 
makes  default 

The  cas?  cited  from  Croke,  Charles,  is  Johns  &  Bobinsonv. 
Dodsworth,  and  is  certainly  in  point  On  a  trial  against  two 
pleading  separately,  the  jury  assessed  £100  against  one,  and  £50 
against  the  other.  Judgment  was  taken  against  both  in  £100, 
and  it  was  affirmed.  The  objection  taken  was  that  there  had  been 
no  remittitur  of  the  £50.     This  was  overruled. 

The  case  from  1  Wilson's  Reports,  30,  is  Satin  v.  Long — Trespass 
against  three.  Two  pleaded,  and  the  other  made  default  On 
the  trial  of  the  issue,  the  verdict  was  for  the  plaintiff  with  thirty- 
nve  shillings  damages.  Upon  a  writ  of  inquiry  against  the  other, 
the  jury  assessed  two  shillings  damages.  Judgment  was  entered 
against  the  two  for  the  thirty-five  shillings,  and  against  the  other 

Bosw.— Vol.  IV.  18 
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for  two  shillings.  Motion  to  strike  out  the  latter,  and  to  enter 
judgment  against  all  for  the  thirty-five  shillings.  It  was  denied 
on  the  ground  that  it  was  not  made  during  the  same  term  as  the 
judgment  The  Court  observed,  that  when  several  damages 
were  given  the  plaintiff  might  take  judgment  de  rnelioribus 
damnis,  or  enter  a  remittitur;  but  taking  judgment  for  the  whole, 
the  aggregate  of  the  verdict,  was  bad  at  law. 

This  review  of  the  English  cases  shows  that  the  alleged  rule 
rests  upon  the  doctrine  in  Heydon's  case,  never  recognized  in  our 
State,  and  I  apprehend  indefensible  in  principle ;  upon  the  case 
o£Sabin  v.  Long,  where  the  defendant,  by  his  default,  had  ad 
mitted  the  wrong  and  may  reasonably  be  treated  to  have  submit 
ted  himself  to  the  measure  of  compensation  found  against  his 
associates;  and  upon  Johns  v.  Dodsw&rth,  which  I  admit  not 
open  to  any  sound  cavil  or  distinction. 

If  the  rule  was  indisputable  and  unqualified  that}  in  the  case 
of  a  joint  trespass  or  tort,  the  damages  must  be  assessed  against 
all  upon  the  basis  of  the  culpability  of  the  chief  aggressor,  the 
argument  would  be  strong,  that,  in  charging  the  least  culpable 
with  higher  damages,  he  cannot  pay  more  than  he  legally  ought 
to  pay ;  that  in  truth  he  will  be  relieved  from  payment  of  some 
amount^  short  of  the  compensation  which  the  jury  have  declared 
was  the  measure  of  the  wrong.  In  the  present  case,  for  example, 
$750  was  that  measure,  and  he  is  charged  with  $600. 

It  is  vain  to  imagine  that  the  rule  adverted  to  can  ever  be 
established  with  and  adhered  to  by  the  juries.  There  is  some- 
thing of  an  innate  sense,  whether  right  or  wrong,  which  will 
make  verdicts,  in  these  cases,  matters  of  compromise  between  the 
aggravated  guilt  of  one,  and  the  slight  participation  of  another ; 
and  through  the  whole  line  of  cases,  this  feeling  is  exhibited  in 
the  separation  of  the  damages  assessed.  In  Sir  John  Heydon's 
case,  the  jury  discriminated  on  this  very  ground,  as  appears  by 
the  Report,  (11  Coke,  5,)  and  similar  instances  are  abundant 
If,  as  Baron  Pollock  suggests,  the  plaintiff  will  not  proceed 
against  the  chief  offender,  he  must  abide  by  the  risk  of  a  verdict 
resulting  from  the  conflict  of  these  views.  The  regulation  of 
punishment  by  the  degree  of  culpability  has  its  origin  in  the 
influence  of  the  great  law,  that  one  shall  not  bear  the  iniquity 
of  another;  and  we  may  hesitate  in  deciding  which  will  answer 
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best  the  high  purposes  of  justice,  the  reconciliation  through  the 
minds  of  a  jury  of  these  combatting  principles,  in  a  verdict 
induced  by  them  all,  or  the  rigid  rule  which  makes  the  highest 
guilt  the  measure  of  punishment  to  the  slight  offender.  Even 
here  the  rule  contended  for  is  not  logically  consistent  with  the 
principle  on  which  it  is  based,  for  the  aggregate  of  all  the  dam-' 
ages  is  the  measure  of  the  compensation  and  ought  to  be  the 
Bum  charged  upon  each. 

When  the  argument  is  pressed,  that  the  compensation  to  the 
plaintiff  and  the  equal  liability  of  the  defendants,  are  the  true 
principles  upon  which  the  whole  question  turns,  we  must  discrim- 
inate. If  the  action  is  one  which  relates  to  property,  a  trespass 
for  example  in  cutting  down  trees,  the  value  is  ordinarily  the 
measure  of  damages,  and  each  party  may  reasonably  be  bound 
to  pay  that  value,  because  remuneration  is  the  primary  if  not 
,  exclusive  rule. 

I  But  when  the  case  is  one  of  libel,  punitory  damages  as  they 

I  are  termed,  almost  always  furnish  the  guide  for  a  verdict    Very 

i  frequently  there  is  no  measure  for  damages  by  which  they  can  be 

j  given  as  compensation  for  an  injury ;  but  they  are  inflicted  wholly 

with  a  view  to  punish  and  make  an  example  of  the  defendant 
(Wallace,  Jr.,  R,  164;  Fry  v.  Bennett,  4  Ihier  R,  247 ;  Kendall 
v.  Sane,  2  Sand.  S.  C.  R,  269 ;  Sedgwick  on  Damages,  458-465.) 
If  this  is  so,  then  the  culpability  of  a  defendant  is  the  stand- 
ard of  punishment,  and  it  seems  necessarily  to  follow,  that  where 
j  there  are  several  defendants,  the  different  degrees  of  their  respeo- 

I  tive  culpability  must  have,  and  ought  to  possess,  consideration  and 

effect  If  the  law  will  not  permit  this  principle  to  be  carried 
out,  by  sanctioning  the  separation  of  damages  against  several 
defendants,  the  next  best  method  of  preserving  it  in  force  is  by 
leaving  it  to  the  jury  to  modify  their  verdict  as  against  all, 
i  beneath  its  guidance,  or  at  least  admitting  its  influence. 

|  My  conclusion  is,  that  while  the  entry  of  a  judgment  in  a 

j  case  of  a  joint  trespass  against  several,  for  damages  separately 

assessed,  is  ground  of  reversal,  it  is  equally  so,  to  enter  judgment 
against  two  for  the  higher  damages  found  against  one,  when 
lesser  damages  have  been  found  against  the  other.    This  error  is 
|  ground  for  a  new  trial. 

I  Judgment  affirmed. 
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Edward  Potter,  Plaintiff  and  Eespondent,  v.  Melancthon  L. 
Seymour,  Defendant  and  Appellant. 

1.  Where  an  owner  being  about  to  erect  a  building  on  his  lot  contracts  with 
a  person  to  furnish  and  set  the  marble  for  the  front  thereof,  agreeably  to 
certain  specifications,  and  for  a  definite  sum  agreed  to  be  paid  therefor,  and 
such  owner  neither  interferes  with  the  work  nor  reserves  any  right  of  inter- 
ference or  direction,  such  owner  is  not  liable  to  a  third  person  for  an  injury 
sustained  by  the  latter  in  consequence  of  the  negligence  of  the  contractor's 
employees  engaged  in  setting  the  marble.  In  such  case  those  employees 
are  not  the  owner's  servants. 
(Before  Hoffman,  Pierbepont  and  Moncrhf,  J.  J.) 

Heard,  December  10th,  1858;  decided,  February  12&,  1859. 

This  action  came  before  the  Court  at  General  Term,  by  appeal 
taken  by  the  defendant  from  the  judgment  entered  on  a  verdict 
for  the  plaintiff  on  a  trial  before  Chief  Justice  Oakley  and  a 
jury,  on  the  4th  day  of  March,  1857. 

The  complaint  charged  in  substance  that  the  defendant  was 
engaged  by  his  servants  and  agents  in  erecting  a  building  on  his 
lot,  upon  John  street,  in  the  city  of  New  York,  and  that  during 
the  progress  of  the  erection,  the  defendant  caused  a  large  derrick 
to  be  erected  thereon,  and  that  owing  to  the  insecure  and  negli- 
gent manner  in  which  the  derrick  was  constructed  and  secured 
by  the  defendant  and  his  servants,  &c.,  it  fell  and  injured  the 
plaintiff, (who  was  passing  along  the  street,)very  severely;  and 
claimed  damages. 

The,  defendant*  by  his  answer,  admitted  the  ownership  of  the 
lot,  and  the  fact  that  the  plaintiff  was  injured  by  the  falling  of 
a  derrick  from  the  building,  and  averred  that  one  Bunting,  was 
engaged  in  the  erection  of  a  brick  and  marble  building,  having 
been  employed  and  contracted  with  by  the  defendant.  And  the 
defendant  averred  that  neither  himself  nor  any  agent,  servant  or 
person  in  his  employ,  or  under  his  direction  or  control,  erected 
or  caused  to  be  erected  the  derrick  aforesaid,  or  had  any  charge 
or  management  or  control  thereof,  and  that  the  acts,  deeds,  matters 
and  things  alleged  to  have  been  the  cajise  pf  the  injuries  and 
damages  to  the  plaintiff,  were  in  no  respect  the  act  of  the  defend- 
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ant,  nor  of  his  servants  or  agents,  nor  of  any  person  in  his 
employ. 

On  the  trial  the  plaintiff  showed  that  while  walking  in  the  street 
he  sustained  the  injury  complained  o£  by  or  in  consequence 
of  the  fall  of  the  derrick,  which  was  upon  the  top  of  the  build- 
ing, and  was  erected  for  the  purpose  of  raising  the  marble,  com- 
posing the  front  wall,  by  the  persons  employed  in  that  work, 
and  the  evidence  tended  to  show  that  it  was  left  insecurely  fast- 
ened by  the  workmen  employed  therein,  when  they  left  work  the 
previous  evening. 

The  defendant  attempted  to  prove  that  the  building  was  erected 
by  one  Bunting,  under  a  verbal  agreement,  by  which  the  latter 
was  to  make  the  erection  upon  his  own  responsibility,  and  with- 
out any  control  of  the  defendant  Questions  arose  in  relation  to 
the  defendant's  exoneration  upon  that  ground,  which  are  noticed  in 
the  opinion  of  the  Court;  but  the  jury  found,  as  a  fact,  that 
Bunting  acted  merely  as  the  defendant's  agent.  But  the  proof 
also  showed  that  the  marble  front,  in  the  erection  of  which  only 
the  derrick  was  used,  was  put  up  by  one  Adair,  under  a  contract 
made  with  him  by  Bunting,  Adair  was,  and  had  been  for  some 
years,  engaged  in  and  carried  on  the  business  of  putting  up 
marble  fronts  of  buildings.  His  business  he  carried  on  as  a  con- 
tractor for  the  job — that  is,  by  contracting  to  furnish  the  mate- 
rials and  put  up  the  fronts.  He  contracted  in  writing  with  Bunt- 
ing, that  he  would  put  up  the  front  of  the  building  in  question, 
of  a  description  of  marble  specified,  in  conformity  with  plans  and 
specifications  referred  to,  for  the  sum  of  $1,542,  including  the 
setting  of  the  marble.  He  performed  his  contract.  The  work- 
men employed  by  him  put  up  and  used  the  derrick.  His  workmen 
were  guilty  of  the  negligence  (if  any)  in  leaving  the  derrick  in- 
secure. The  defendant  exercised  no  control  and  gave  no  direct 
tions  on  the  subject  The  question  whether  there  was  any 
negligence,  or  whether  the  derrick  was  thrown  down  by  an 
extraordinary  wind  of  unusual  violence,  and  notwithstanding 
proper  care,  was  contested  before  the  jury. 

The  defendant's  counsel  requested  the  Chief  Justice  to  charge 
the  jury,  that  if  they  should  find  that  a  contract  had  been  made 
with  the  witness,  John  Adair,  to  put  up  the  marble  front,  and 
that  he  was  exercising  an  independent  employment  under  said 
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contract,  and  the  accident  was  the  result  of  his  negligence  or 
that  of  his  servants,  the  defendant,  in  law,  was  not  liable ;  or  that 
if  the  negligence  of  Adair's  servants  had  caused  the  accident,  and 
the  defendant  had  not  the  right  to  choose  said  servants,  the  de- 
fendant, in  law,  was  not  liable. 

The  Court  then  charged  the  jury, 

1st.  That  if  the  plaintiff  was  guilty  of  any  want  of  care,  so 
as  to  have  contributed  to  the  injury,  the  defendant  was  npt  liable. 

2d.  That  the  jury  was  to  inquire  if  there  had  been  any  bar- 
gain on  the  part  of  the  plaintiff  to  have  the  work  done  by 
contract. 

3d.  If,  by  the  contract  with  Bunting,  the  defendant  had  parted 
with  the  control  of  the  work  while  it  was  going  on,  and  did  not 
interfere  with  Bunting,  then  he  (the  defendant)  is  not  responsible ; 
but  if  the  jury  should  believe  that  Bunting  was  acting  as  defend- 
ant's agent,  then  he  is  responsible. 

4th.  The  contract  with  Adair,  as  proved,  does  not  affect  the 
right  of  the  plaintiff. 

To  which  ruling  of  the  Court,  and  each  part  thereof,  the 
defendant's  counsel  excepted. 

The  case  was  then  submitted  to  the  jury,  who  found  a  verdict 
for  the  plaintiff,  and  assessed  the  damages  at  $8,500. 

Prom  the  judgment  entered  on  the  verdict,  the  defendant 
appealed. 

Clement  D.  Newman,  for  the  Appellant 

The  Judge  erred  in  refusing  to  charge  as  requested  concerning 
the  contract  with  John  Adair. 

The  rule  of  respondeat  superior  does  not  apply  between  the 
defendant  and  Adair's  workmen.  The  accident  was  the  result 
of  the  carelessness  of  Adair's  workmen.  Adair  was  their  supe- 
rior, they  were  his  subordinates,  not  the  defendant's.  (See  Blake  v. 
Ferris,  1  Seld.,  48;  Pack  v.  The  Mayor,  <kc,  4  id.,  222 ;  Kelly 
v.  The  Mayor,  <tc,  1  Kern,  432.) 

These  cases  settle  the  principle  that  no  one  can  be  held  respon- 
sible as  principal  who  has  not  the  right  to  choose  the  agent  from 
whose  act  the  injury  flows. 

Adair  was  the  immediate  employer  of  the  men  whose  negli- 
gence caused  the  injury.    The  case  of  Blake  v.  Ferris  determines 
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that  Adair  alone  is  liable;  it  holds  that  "  the  immediate  employer 
of  the  agent  or  servant,  through  whose  negligence  an  injury 
occurs,  is  the  person  responsible  for  the  negligence  of  such  agent 
or  servant  To  him  the  principle  respondeat  superior  applies. 
There  cannot  be  two  superiors  severally  responsible  in  such 


Solomon  L.  Hull,  for  the  plaintiff,  respondent. 

1.  The  so-called  contract  with  Adair  does  not  prove,  or  tend 
to  prove,  ihat  defendant  had  parted  with  the  control  or  posses- 
sion of  the  front  of  said  building,  or  any  part  thereof. 

2.  The  said  contract  does  not  show  that  Adair  had  the  sole  and 
exclusive  direction  of  putting  up  the  front  of  said  building. 

3.  Nor  does  it  show  that  he  had  the  sole  and  exclusive  pos- 
session and  control  of  the  front  of  said  building,  while  it  was 
being  put  up. 

4.  The  said  building,  including  the  front,  was  being  erected 
under  the  personal  supervision  and  direction  of  Bunting,  the 
defendant's  agent 

6.  What  was  Adair's  exact  relation  to  the  building  does  not 
appear  from  the  evidence :  whether  there  was  in  fact  a  contract, 
and  if  so,  what  were  the  terms  and  conditions  of  such  contract 
is  not  explained  by  the  evidence;  but  sufficient  appears  to  show 
that  Adair's  relation  to  the  building  and  to  defendant,  does  not 
affect  the  right  of  the  plaintiff  to  recover.  (Blake  v.  Ferris,  1 
Seld.,  48;  City  of  Buffalo  v.  HoUaway,  8  id.,  498 ;  McGlecury  v. 
Kent,  8  Duer,  27;  Hegeman  v.  Western  B.  R.  Co.,  16  Barb., 
360;  8  Kern.,  9;  Bailey  v.  Oity  of  New  York,  8  Hill,  581 ;  KeUy 
v.  OUy  of  New  York,  1  Kern.,  482 ;  Pack  v.  OUy  of  New  York, 
4  Seld.,  222.) 

By  the  Coubt — Hoffman,  J.  The  exceptions  to  the  charge 
and  the  requests  of  the  defendant's  counsel  are  first  to  be  noticed. 

A  defense  set  up  in  the  answer  was,  that  the  \7h0le  erection  of 
the  building  had  been  committed  to  Bunting,  under  a  contract 
which  gave  him  full  and  unlimited  control  as  well  as  possession 
of  the  premises,  and  thus  exonerated  the  defendant 

The  Court  charged  that  if  the  jury  found  that  the  defendant 
had  made  a  contract  with  any  one  to  build  the  store  and  do  the 
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work,  and  had  given  such  contractor  the  possession  and  control 
of  the  premises  for  that  purpose ;  and  such  possession  and  control 
were  existing  at  the*  time  of  the  accident,  the  defendant  was  not 
liable  in  law. 

And  again,  "  if  by  the  contract  with  Bunting,  the  defendant 
had  parted  with  the  control  of  the  work  while  it  was  going  on, 
and  did  not  interfere  with  Bunting,  then  the  defendant  is  not 
responsible;  but  if  the  jury  should  believe  that  Bunting  was 
acting  as  the  defendant's  agent,  then  he  is  responsible." 

It  would  seem  that  the  defendant's  counsel  excepted  to  this; 
and  yet  if  they  did,  they  must  be  considered  as  excepting  also  to 
that  part  of  the  charge  stating  that  if  the  plaintiff  was  guilty  of 
any  want  of  care,  so  as  to  have  contributed  to  the  injury,  the 
defendant  was  not  liable.  This  is  one  of  four  several  propositions 
laid  down  by  the  Court,  and  the  exception,  as  stated  in  the  case, 
follows  the  four,  and  is,  "  to  which  ruling  of  the  Court,  and  each 
part  thereof,  the  defendant's  counsel  excepted?" 

And  again,  the  Judge  charged,  in  the  second  of  those  proposi- 
tions, "  that  the  jury  was  to  inquire  if  there  had  been  any  bargain 
on  the  part  of  the  defendant  to  have  the  work  done  by  contract" 
It  is  not  obvious  why  the  defendant  should  object  to  this. 

It  is  probable  that  die  exception  was  limited  to  the  fourth  pro- 
position relating  to  Adair,  and  afterwards  noticed.  But  if  it  went 
to  the  whole,  we  consider  that,  so  far  as  it  respects  the  defense 
and  case  connected  with  Bunting,  or  generally  as  to  a  contract 
with  any  one,  the  exception  is  not  available. 

The  principal  question  arises,  on  the  following  request  and 
charge:     ' 

The  defendant  requested  the  Judge  to  charge  the  jury,  "that 
if  they  should  find  that  a  contract  had  been  made  with  the 
witness  Adair  to  put  up  the  marble  front,  and  that  he  was  exer- 
cising an  independent  employment  under  said  contract,  and  the 
accident  was  the  result  of  his  negligence  or  that  of  his  servants, 
the  defendant,  m  law,  was  not  liable ;  or  that  if  the  negligence  of 
Adair's  servants  had  caused  the  accident,  and  the  defendant  had 
not  the  right  to  choose  the  said  servants,  the  defendant  was  not 
liable  in  law." 

The  Judge  charged  "  that  the  contract  with  Adair,  as  proved, 
did  not  affect  the  right  of  the  plaintiff" 
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Adair  was  a  contractor  for  putting  up  marble  fronts.  He  made 
an  estimate  for  the  houses  in  question,  and  contracted  with 
Bunting,  who,  as  the  jury  must  be  taken  to  have  found,  was  the 
defendant's  agent 

The  estimate  of  Adair  was  given  in  evidence.  This  he  termed 
his  contract  with  Bunting,  to  whom  he  gave  the  proposition,  and 
who  employed  him  to  put  up  the  fronts.  The  work  was  done 
according  to  the  estimate  price.  The  derrick  was  put  up  by 
Grey,  a  workman  of  Adair,  employed  by  him  for  that  purpose. 

It  may  be  added,  that  the  defendant,  on  his  examination,  states 
that  he  believes  Adair  was  employed  in  the  erection  of  the  build- 
ing; that  is,  in  putting  up  the  marble  fronts;  that  he  never  gave 
any  directions  to  the  workmen  employed ;  that  he  never  paid 
any  one  but  Bunting;  the  latter  mentioned  to  him  at  several 
times  the  names  of  persons  with  whon*  he  had  contracted,  but 
did  not  consult  him  as  to  them.  We  are  justified  in  inferring 
that  Bunting  paid  Adair. 

Board,  the  carpenter,  also  states  that  he  did  the  carpenter's 
work  on  the  building,  and  made  his  contract  for  it  with  Bunting. 
It  was  begun  in  June  and  finished  in  November.  He  did  some 
other  work  for  defendant  in  the  basement,  not  within  his  contract 

It  is  to  be  assumed,  then,  that  Bunting  was  the  defendant^ 
agent,  through  whom  he  made  the  various  contracts,  or  employed 
the  different  persons  to  furnish  the  materials,  or  do  the  work. 
And  the  case  must  be  treated  as  if  such  contracts  and  employ- 
ments had  been  made  directly  with  the  different  persons  by  the 
defendant  himself.  Thus,  when  the  Judge  charged  that  if  the 
defendant  had  not  been  guilty  of  negligence  the  plaintiff  could 
not  recover,  and  that  the  plaintiff  must  show  negligence,  and 
that  the  contract  with  Adair  did  not  affect  the  right,  he  must 
have  meant  that  the  negligence  of  Adair  or  his  servants  was  that 
of  the  defendant 

Thus  the  case  resolves  itself  into  this.  An  owner  employed  a 
skillful  builder  to  select  persons  with  whom  to  contract  for  the 
building  of  a  house,  and  made,  through  him,  separate  contracts, 
with  different  persons,  for  the  main  portions  of  the  building,  with 
the  carpenter,  the  marble  man,  and  workman  for  the  front,  with 
some  others  for  mason  work,  &c  He  never  interfered  with  or 
directed  the  workmen.    He  did  not  expressly  reserve  any  rght 

Bocw.— You  IV.  19 
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to  interfere.  Is  he  responsible  for  the  faults  abd  omissions  of  all 
and  each  of  them,  causing  injury  to  others  ? 

The  rule  of  Blake  v.  Ferris,  and  the  other  cases  in  the  Court 
of  Appeals  is  thus  stated  by  Mr.  Justice  Jewett,  (4  SekL,  226,) 
"  The  doctrine  is,  that  a  person  who  undertakes  the  erection  of  a 
building  for  his  own  benefit,  is  not  responsible  for  injuries  to 
third  persons,  occasioned  by  the  negligence  of  a  person  or  his 
servant,  who  is  actually  engaged  in  erecting  the  whole  work, 
under  an  independent  employment  or  a  general  contract  for  that 
purpose." 

The  test  appears  to  be  this :  Does  the  relation  of  master  and 
servant  exist  between  the  person  sought  to  be  charged,  and  the 
person  doing  the  injury  ?  And  this  test  is  applied  by  the  inquiry, 
whether  the  latter  is  under  the  control,  and  subject  to  the  orders 
of  the  former,  in  relation  to  the  performance  of  the  work. 

Mr.  Justice  Harris  in  BlaehweU  v.  Wiswall,  (24  Barb.,  856,) 
embodies  the  rule  in  this  short  form :  "  The  only  principle  upon 
which  one  man  can  be  made  liable  for  the  wrongful  acts  of 
another  is,  that  such  a  relation  exists  between  them,  that  the 
former,  whether  he  be  called  principal  or  master,  is  bound  to 
control  the  conduct  of  the  latter,  whether  he  be  agent  or  servant. 
The  party  sought  to  be  charged  must  stand  in  the  relation  of 
superior  to  the  person  whose  wrongful  act  is  the  ground  of  com- 
plaint" The  decision  hereafter  noticed  was  adopted  at  General 
Term. 

In  Scottv.  The  Mayor  of  the  City  of  Manchester,  (87  Eng.  L.  and 
Eq.  B.,  495,)  the  rule  was  thus  stated  by  Baron  Alderson, 
"  The  person  who  selects  the  workmen  is  the  party  liable.  Com- 
missioners may  get  rid  of  liability  by  making  contracts,  but  if 
they  employ  their  own  servants  to  do  the  work,  they  will  be 
liable  for  the  acts  of  such  servants." 

In  Sadler  v.  Henbch,  (80  Eng.  L.  and  Eq.  B^  167,)  Cbompton, 
Justice,  says,  "The  real  test  is,  whether  the  employer  has  any 
control  over  the  persons  employed ;  whether  the  payment  was 
by  the  day  or  the  piece  can  make  no  difference.  The  defendant 
could,  during  the  progress  of  the  work,  overlook  and  direct  what 
was  to  be  done,  and  the  manner  of  doing  it  It  is  only  on  the 
ground  of  the  relation  of  employer  and  contractor  being  differ- 
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ent  from  that  of  master  and  servant,  than  I  can  understand  the 
authorities." 

Rapson  v.  Oubitt,  (9  Mees.  k  Wels.,  710,)  is  cited  by  Mr.  Jus- 
tice Jkwett  in  Pack  v.  The  Mayor.  (4  Seld,  226.)  Cubitt  had 
contracted  with  the  Clarence  Club  to  make  certain  alterations  in 
the  club-house ;  among  other  things  to  prepare  and  put  up  the 
gas  fittings.  He  made  a  sub-contract  with  Bland,  a  gas-fitter,  to 
do  that  part  of  the  work.  Through  Bland's  negligence,  the  •  gas 
exploded,  and  injured  the  plaintiff  The  Court  held,  that  the 
action  would  not  lie  against  Cubitt,  but  only  against  Bland. 
The  latter  was  not  Cubitt's  servant 

Two  important  cases  have  been  determined  by  the  Supreme 
Court  in  the  third  district,  that  of  Blackwett  v.  Wiswall,  (24  Barb., 
855,)  and  Norton,  adm.,  v.  Wizwdl  (26  id.,  618.)  They  arose 
out  of  the  same  state  of  facts.  The  defendant  had  a  license 
to  run  a  ferry,  from  the  proper  public  authority.  One  Morrison 
was  the  lessee  of  the  licensee  at  a  yearly  rent  A  boatman  in 
his  employ  upset  a  boat,  by  which  the  plaintiff's  intestate  lost 
his  life.  The  negligence  of  the  ferryman  was  the  cause.  The 
direction  and  management  of  the  ferry  was  entirely  in  Morrison. 
It  was  held  that  the  defendants  were  not  liable.  Judge  Hoge- 
boom  in  the  latter  case  goes  through  the  authorities  with  great 
care.  He  says:  "Where  one  is  the  master  or  principal  of 
another  he  is  responsible  for  his  acts,  because  he  has  conferred 
authority  upon  the  latter  to  do  the  act,  and  because  he  has  the 
power  and  the  legal  right  to  do  the  act"  And  he  applies  this 
rule  to  the  facts  of  the  case  thus:  "The  servants  of  the  lessee 
were  not  his"  (the  defendant's)  "servants.  He  cannot  control  them. 
He  cannot  give  them  orders  which  they  are  bound  to  obey. 
Having  no  authority  over  them,  and  having  conferred  no  power 
upon  them,  he  is  not  responsible  for  their  acts.  He  stands  in  no 
relation  to  them  which  makes  applicable  to  him  the  maxim 
respondeat  superior  ^ 

The  learned  Judge  analyses  the  case  of  Congreve  v.  Morgan,  in 
this  Court,  (5  Duer,  496,)  and  shows  the  various  points  of  dis- 
tinction between  it  and  cases  of  the  character  now  considered. 

In  Ghmrdier  v.  Cbrmack,  (2  B.  D.  Smith,  254,)  the  Court  of  Com- 
mon Pleas  applied  the  doctrine  of  Blake  v.  Ferris  to  the  case  of 
an  injury  from  blasting  done  by  a  contractor,  who  by  the  agree- 
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ment  had  assumed  the  work  with  the  manner  of  performing  it 
The  owner  had  no  control  or  superintendence. 

A  question  not  unlike  the  present  is  adverted  to  in  McCleary 
v.  Kent,  (3  Duer,  27-35,)  thus,  whether  a  contractor  for  an  entire 
building  may  relieve  himself  from  all  liability  for  the  negligent 
acts  or  omissions  of  laborers,  by  parcelling  out  the  work  to  sub- 
contractors in  distinct  jobs  was  a  question  not  arising;  that  the 
principle  of  Blake  v.  Ferris  would  not  require  the  Court  to  go  to 
that  extent^  and  it  was  not  ja  decision  they  would  be  willing  to 
make. 

Yet,  when  we  once  arrive  at  the  principle  that  employment, 
control,  apd  supervision,  or  the  right  to  such,  oVer  the  person 
whose  neglect  was  the  immediate  cause  of  the  injury,  is  to  test 
all  these  cases,  the  logical  result  seems  inevitable,  that  such  rule 
is  as  applicable  to  contracts  for  distinct  portions  of  a  building  as 
to  a  contract  for  the  whole.  Why,  if  a  contract  with  a  mason, 
and  another  with  a  carpenter,  covers  the  whole  erection,  and  each 
has  the  sole  authority  to  employ  and  direct  the  sub- workmen  in 
his  particular  department,  why  should  the  owner  be  responsible 
for  the  faults  of  their  respective  workmen  and  be  exempt  had 
he  committed  the  whole  erection  to  one  of  them?  I  have  not 
been  able  to  discern  a  solid  reason  for  such  a  distinction. 

The  question  whether  a  defendant  has  the  power  of  employ- 
ment and  control,  may  be  one  of  mere  law  or  of  a  mixed  charac- 
ter. Where,  as  in  Pack  v.  The  Mayor,  <fcc,  it  depends  upon  a 
written  contract,  it  is  merely  one  of  law.  In  other  cases,  the  acta 
of  the  party  may  interpret  the  contract  Instances  of  direction 
and  interference  may  determine  the  true  relation.  The  question 
is  to  be  solved  upon  the  facts. 

It  may  be  strictly  right,  however,  to  state  two  propositions, 
one,  that  the  mere  omission  to  interfere  is  not  decisive  in  favor 
of  an  owner.  The  power  to  interfere  may  be  enough.  The 
counsel  in  Norton  v.  Wiswall,  (supra,)  asked  the  Court  to  charge 
this;  and,  next,  that  presumptively  a  contract  for  the  entire  per- 
formance of  a  given  portion  of  a  building,  raises  a  presumption 
of  control  in  the  contractor,  and  of  its  being  surrendered  by  the 
owner.  The  idea  of  a  contract  with  a  mason,  for  example,  that 
he  should  perform  the  entire  mason  work  and  supply  the  mate- 
rials, appears  from  its  very  nature  to  create  in  him  the  responsi- 
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bility,  and  hence  to  confer  the  authority.  He  is  liable  for  the 
faithful  fulfillment  of  his  agreement.  Entire  direction  and  choice 
of  servants  is  necessary  for  this.  Interference  might  disable  or 
embarrass  him  in  that  performance. 

It  seems  to  me  that  there  was  error  committed  upon  the  trial 
Either  the  learned  Judge  should  have  treated  the  contract  with 
Adair  as  a  defense,  or  should  have  left  some  such  question  to  the 
jury  as  the  counsel  for  the  defendant  requested  him  to  do. 

Judgment  reversed.  New  trial  ordered.  Costs  to  abide  the 
event. 


AuRATTAitf  Fowler,  Plaintiff  and  Appellant,  v.  Peter  Moller, 
Defendant  and  Respondent 

L  A  promise  by  the  assignee  of  a  lease  to  the  landlord,  that  if  the  latter  wil 
permit  him  to  remain  in  possession  of  the  premises,  he  will  pay  the  arrears 
of  rent  due  from  the  lessee,  is  a  collateral  promise,  and  if  not  in  writing,  is 
void  by  the  statute  of  frauds. 

2.  J.  H.  F.,  tenant  in  possession  of  a  store  under  a  lease  from  P.  M.,  sold  out 
to  his  father,  A.  F.,  there  then  being  $103.50  rent  in  arrear.  A.  F.  took 
possession,  and  afterwards  promised  the  landlord  that  if  he  "would  allow  him 
to  remain  he  would  pay  the  back  rent  due  by  his  son."  A.  F.  (the  father) 
occupied  thereafter  about  six  weeks,  sold  out  the  goods,  and  gave  up 
the  premises :  Held,  upon  these  facts,  that  A-  F.  was  not  liable  for  the 
arrears  of  rent,  but  only  for  the  rent  which  became  payable  after  he  took 
possession. 

(Before  Hoffman,  Pierrepont  and  Monorief,  J.  J.) 

Heard,  December  15th;  decided,  February  12,  1859 

The  case  came  before  the  Court  upon  an  appeal  from  a  judg- 
ment entered  upon  the  decision  of  Philo  T.  Ruggles,  Esq.,  as 
referee.  He  found  that  there  was  nothing  due  from  the  defend- 
ant to  the  plaintiff;  but,  on  the  contrary,  that  the  plaintiff  was 
indebted  to  the  defendant  in  the  sum  of  $5.14.  Judgment  for 
the  defendant  was  entered  upon  his  decision  for  that  amount, 
with  costs,  being,  in  the  whole,  $85.69. 
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The  plaintiff  demanded  in  his  complaint  the  value  of  a  rose- 
wood sofa,  alleged  to  be  reasonably  worth  $05,  and  of  a  walnut 
centre  table,  alleged  to  be  reasonably  worth  $55,  delivered  to 
the  defendant  at  his  request,  and  sent  to  his  residence,  and 
prayed  judgment  for  $150,  with  interest  and  costs. 

The  answer  denied  only  the  value  of  the  centre  table.  Deli- 
very of  the  articles,  and  the  value  of  the  sofa,  were  therefore 
admitted.  It  averred  that  the  centre  table  was  made  of  bad  and 
inferior  materials,  and  made  in  a  rough  and  unworkmanlike 
manner,  and  that  it  was  not  worth  more  than  $85. 

The  answer  then  averred,  by  way  of  counterclaim,  "  that  the 
plaintiff  owes  the  defendant  for  the  use  and  occupation  of  the 
defendant's  store,  at  the  corner  of  Clinton  and  Madison  streets, 
in  the  city  of  New  York,  and,  as  the  tenant  of  the  defendant, 
and,  as  the  lessee  of  the  defendant's  premises,  the  sum  of  at  least 
$150,  besides  interest  from  the  15th  of  March,  1856." 

The  plaintiff  replied  to  the  counterclaim,  denying  all  the  alle- 
gations relating  thereto. 

The  cause  was  referred  to  Pmix)  T.  Ruggles,  Esq.,  to  hear 
and  determine  the  issues. 

The  referee  found  as  follows: 

1st.  That  the  plaintiff,  Abraham  Fowler,  delivered  to  the 
defendant,  Peter  Moller,  in  the  month  of  June,  1856,  and  atf  his 
request,  one  rosewood  sofa,  and  one  walnut  centre  table,  and 
that  the  said  sofa  was  reasonably  worth  $95,  and  the  centre  table 
$45,  thus  making  the  whole  amount  of  the  claim  which  the  said 
plaintiff  established  against  the  said  defendant  the  sum  of  $140. 

2d.  That  at  the  time  and  before  the  said  plaintiff  delivered  the 
said  sofa  and  centre  table  to  the  said  defendant,  he,  the  said 
plaintiff,  was  indebted  to  and  owed  the  said  defendant  for  the  use 
and  occupation  of  the  defendant's  store  at  the  coxper  of  Clinton 
and  Madison  streets,  in  the  city  of  New  York,  and  as  the  tenant 
and  lessee  of  the  said  defendant's  premises,  and  over  and  above 
all  offsets,  the  sum  of  $145.14. 

3d.  That,  at  the  time  of  the  commencement  of  this  action, 
there  was  fcnd  still  is  justly  due  and  owing  from  the  said  plain- 
tiff to  the  said  defendant,  over  and  above  all  offsets  and  counter- 
claim, the  sum  of  $5.14. 
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The  referee  also  arrived  at  the  following  conclusion  of  law : 

That  the  said  plaintiff  is  not,  and  was  not,  at  the  commence- 
ment of  this  action,  entitled  to  anything  from  the  said  defendant 
bat  that  the  said  defendant  was  and  is  entitled  to  judgment 
against  the  said  plaintiff  for  said  sum  of  $5.14,  together  with  his 
costs,  and  to  have  execution  therefor. 

Exceptions  were  taken  to  the  finding  and  decision  of  the 
referee,  sufficient  to  raise  all  the  questions. 

Upon  the  trial,  evidence  was  given  by  each  party  on  the 
subject  of  the  value  of  the  centre  table,  in  controversy.  And 
to  establish  his  counterclaim,  the  defendant  put  in  evidence  a 
lease  from  himself  to  John  H.  Fowler,  a  son  of  the  plaintiff, 
by  .which  the  defendant  let  to  the  said  John  EL,  a  store  at  the 
corner  of  Clinton  and  Madison  streets,  in  the  city  of  New 
York,  for  the  term  of  two  years,  eight  months  and  seventeen 
days,  from  the  13th  August,  1855,  to  end  on  the  1st  day  of 
May,  1858,  at  the  yearly  rent  of  $350,  payable  quarterly,  with 
various  covenants,  which  it  is  not  material  to  state,  and  with 
a  provision  that  if  default  be  made  in  the  payment  of  rent,  the 
lease  and  the  relation  of  landlord  and  tenant  shall,  at  the  option 
of  the  lessor,  wholly  cease  and  determine,  and  the  lessor  may 
re-enter,  Ac. 

The  defendant  then  proved,  without  contradiction,  that  John 
EL  Fowler,  the  son,  occupied  the  demised  premises  until  about 
the  1st  day  of  February,  1856,  and  then  sold  the  store  or  place 
to  his  father,  the  plaintiff,  who  entered  on  or  about  the  4th 
of  February,  and  occupied  for  about  six  weeks.  At  that  time, 
about  $102  were  due  to  the  defendant,  from  John  EL  Fowler, 
for  rent  accrued  under  the  lease.  The  defendant  showed,  by 
one  of  the  witnesses,  that  after  the  plaintiff  took  possession, 
he  "told  the  witness  that  he  had  made  an  agreement  with  the 
defendant,  thai  if  the  defendant  would  allow  him  to  remain,  he 
would  pay  the  back  rent  due  by  his  son;1'  and,  also,  that  the 
"plaintiff  five  or  six  weeks  ago,  admitted  that  he  had  made 
the  promise,  and  that  it  was  not  valid,  because  it  was  not  a 
written  one,"  and  again,  "  the  plaintiff  admitted  more  than  once, 
that  he  had  made  the  verbal  agreement  to  pdy  the  back  rent 
of  his  son,  but  that  he  was  not  liable  as  it  was  not  in  writing." 
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The  referee  allowed  to  the  defendant,  as  a  counterclaim,  the 
rent  accrued  during  the  occupation  by  his  son,  and  also  the  rent 
for  the  period  of  his  own  occupation. 

From  the  judgment  entered  upon  the  report  of  the  referee, 
the  plaintiff  appealed. 

* 

George  Carpenter,  for  the  plaintiff  (appellant). 

1.  The  plaintiff's  promise  not  being  in  writing  expressing  the 
consideration,  is  void.  (2  R.  S.,  135,  §  2,  sub.  2.) 

The  original  debtor  was  never  discharged,  but  still  remains 
liable.  The  plaintiff's  promise  was  therefore  collateral  and 
within  the  statute.  {Brewster  v.  Silence,  4  Seld.,  215;  Watson 
v.  Randall,  20  Wend.,  201 ;  Jackson  v.  Rayner,  12  Johns.  R.f 
291 ;  Kingsky  v.  Balcome,  4  Barb.  S.  C.  R.,  131.) 

2.  The  fact  that1  the  promise  arises  out  of  a  new  consideration, 
will  not  take  the  case  out  of  the  statute.  (Simpson  v.  Patten,  4 
Johns.  R.,  422 ;  Hall  v.  Farmer,  5  Denio,  485, 496 ;  Stern  v. 
Drinker,  2  E.  D.  Smith,  402 ;  Barker  v.  Bucklin,  2  Denio,  45.) 

8.  There  was  in  fact  no  legal  consideration  for  the  promise. 

1.  The  consideration  was  too  indefinite — "  if  defendant  would 
allow  plaintiff  to  remain."  How  long?  One  year,  or  one  day? 
(Comynon  Conts.,  2  ;  1  Sid.,  270;  1  Keb.,  776.) 

2.  The  defendant  was  in  lawful  possession,  and  was  entitled  to 
hold  till  dispossessed  by  legal  process. 

4.  At  most  the  consideration  was  forbearance  to  take  legal 
proceedings,  and  this  consideration  will  not  take  a  case  out  of 
the  statute.  (Authorities  above  cited,  and  Watson  v.  Randall,  20 
Wend.,  204.) 

Robert  Benner,  for  the  defendant  (respondent). 

The  facts  were  clearly  proved,  and  the  Court  will  not  disturb 
the  judgment  (Grah.  &  Wat.  on  N.  T.,  vol.  2,  p.  634;  State  v. 
Engle,  1  Zab.  R.,  847;  Smith  v.  Kerr,  1  Barb.,  156.) 

The  exceptions  to  the  special  finding  of  the  referee  are  una- 
vailing. The  referee  is  in  place  of  a  jury,  and  on  questions  of 
fact  presumed  to  be  right  {Bacon  v.  Parker,  12  Conn.  R.,  212 ; 
Kincaird  v.  Turner,  2  Gil.,  618.) 

Again,  this  is  a  trifling  action,  and  unimportant  in  its  results, 
and  for  that  reason  alone  a  new  trial  should  not  be  granted. 
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(Price  v.  JBueriU,  1  East,  683,  in  notis;  1  Johns.  Gas.,  256;  5 
Johns.  R,  137 ;  10  Johns.  R,  447 ;  2  Cow.,  479.) 

By  the  Courtv-Hoffman,  J.  By  whatever  rule  the  referee 
proceeded  in  his  estimate,  it  is  indisputable  that  he  included  the 
arrears  due  by  the  son  with  the  value,  at  the  rate  of  the  lease,  of 
the  father's  occupation.  It  is  clear  that  he  did  not  mean  to  esti- 
mate the  actual  occupation  as  worth  $146.14,  as  if  there  had  been 
no  arrears. 

The  answer  alleges,  by  way  of  counterclaim,  an  indebtedness 
of  the  plaintiff  to  the  defendant,  in  at  least  $160,  for  the  use  and 
occupation  of  the  store,  and  as  the  tenant  and  lessee  of  the 
defendant    The  referee  follows  this  allegation  in  his  finding. 

He  does  not  find  that  the  value  of  the  plaintiff's  occupation, 
for  the  period  of  his  enjoyment,  was  $145.14 ;  but  he  finds  that 
the  plaintiff  owes  the  defendant  that  sum  for  the  use  and  occu- 
pation of  the  store,  and  as  tenant  and  lessee  of  his  premises. 

Now,  the  only  evidence  on  which  the  finding  rests  as  to  the 
arrears,  is  this :  an  admission  "  that  he  had  agreed  that  if  Moller 
would  allow  him  to  remain,  he  would  pay  tl^e  back  rent  due  by 
his  son."  The  same  witness,  on  cross-examination,  says:  "That 
the  plaintiff  admitted  more  than  once  that  he  had  made  a  verbal 
agreement  to  pay  the  back  rent  of  his  son." 

If  this  evidence  were  sufficient  to  charge  the  plaintiff,  it  would 
equally  define  the  extent  of  his  liability,  and  would  exclude  a 
responsibility  for  his  own  occupation  besides,  and  make  the  sum 
to  be  paid  for  the  privilege  of  remaining,  only  the  back  rent 

When  the  referee  finds  that  $145.14  was  due  from  the  plain- 
tiff, for  use  and  occupation,  and  as  tenant  and  lessee,  he  finds  a  fact, 
and  fixes  a  price  totally  against  the  evidence.  AH  the  testimony 
to  fix  such  value  was  the  lease  and  nothing  could  be  charged 
on  this  basis  but  for  the  period  of  say  six  weeks,  at  the  rate  of 
the  rent  therein  fixed. 

The  case  must  be  considered  upon  the  evidence  and  finding 
thus:  First,  that  the  plaintiff  verbally  agreed  that  if  the  defendant 
would  permit  him  to  occupy  the  premises,  (for  a  time  not  fixed 
but  to  accomplish  the  object  of  a  sale,)  he  would  pay  the  rent  then 
due  by  his  son :  Next  that  he  is  chargeable,  for  his  own  actual  use 
and  occupation,  with  Ather  amount  ascertained  to  be  its  value. 

Boew.— Vol.  IV.  20 
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If  there  was  no  question  in  the  cause  arising  out  of  the  plain- 
tiff 's  occupation  of  the  premises,  the  case  would  be  veiy  clear. 
The  statute  of  frauds  would  undoubtedly  apply.  The  debt  of 
John  H.  Fowler  for  the  rent,  remained  as  absolutely  due  after  the 
promise  of  the  plaintiff  to  pay  it  as  if  no  word  respecting  it  had 
been  uttered.  It  was  a  collateral  undertaking  for  John  H.  Fow- 
ler's debt  and  nothing  else.  {Eastwood  v.  Kenyon,  11  Adol.  & 
Ellis,  488 ;  Johnson  v.  Gilbert,  4  Hill,  17$ ;  Brown  v.  Curtiss,  2 
Comst,  225;  Maltory  v.  Otllett,  23  Barb.,  610;  Lord  Lexington 
v.  Clark  and  wife,  2  Vent,  223.) 

But  it  is  said,  that  the  plaintiff  engaged  to  pay  for  his  own 
occupation,  and  also  for  the  value  of  that  of  his  son  previously 
had ;  and  that  the  good  promise  upon  the  valid  consideration  for 
himself  extends  to  the  whole  contract  and  takes  the  case  out  of 
the  statute. 

So  far  from  this  being  the  result,  there  is  much  authority  for 
holding,  that  if  part  of  a  contract  is  void  as  being  within  thp 
statute  of  frauds,  the  whole  is  void,  although  an  independent 
portion  of  it  might  have  been  valid,  had  it  stood  alone.  (Van 
Alstyne  v.  Wimple,  5  Cow.,  162 ;  Lord  Lexington  v.  Clark  and 
wife,  2  Ventr.,  223,  there  cited.) 

In  this  last  case,  Brady  was  tenant  at  will  of  the  plaintiff  at  a 
rent  of  £320.  He  died,  and  his  widow  while  sole,  (now  wife  of 
defendant  Clark,)  in  consideration  of  the  plaintiff's  allowing  her 
to  remain  till  Lady  Day  next,  promised  to  pay  £160  rent  in 
arrear,  and  £260  more.  The  £160  was  paid  before  suit  was 
brought,  and  it^vas  held,  that  this  part  of  the  agreement  being 
void,  as  it  was  to  pay  the  debt  of  another,  and  not  in  writing, 
the  residue  was  void  also,  although,  had  it  .stood  by  itself  it 
might  have  been  enforced. 

Modern  decisions,  appear,  however,  to  countenance  a  different 
rule,  and  to  sustain  the  valid  portion  of  a  contract  wherever  it  is 
separable  from  that  part  which  is  void,  and  to  nullify  only  that 
which  is  illegal.  ( Wood  v.  Benson,  2  Cromp.  &  Jer.,  94 ;  Rand  v. 
Mather,  11  Cush.,  1.)  The  former  is  exactly  in  point  Part  of 
a  contract  was  void  being  to  pay  the  debt  of  another,*  and  part 
good  as  the  promiser's  own  debt.    It  was  supported  pro  tanto. 

In  Band  v.  Mather,  the  subject  was  fully  examined,  and  the 
general  tendency  of  modern  cases,  to  su^ort  such  portions  of 
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instruments  as  are  legal,  and  reject  the  residue  was  noticed.  To 
the  authorities  cited  may  be  added  the  important  one  of  Curtis  y. 
Leavitt.  (15  K  Y.  R,  124) 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event 

Ordered  accordingly. 


Luther  Wilson,  Plaintiff  and  Appellant,  v.  Henky  Nason, 
Defendant  and  Respondent. 

1.EM.  was  engaged  in  buying  and  selling  wheat  on  hia  own  account  at 
Oswego,  and  also  in  receiving  wheat  and  shipping  it  for  other  parties.  In 
the  summer  and  fall  of  1851,  the  plaintiff  bought  and  sent  to  him  several 
thousand  bushels  of  wheat  which  the  plaintiff  had  as  a  commission  mer- 
chant purchased  for  him,  and  the  plaintiff  also  sent  him  a  large  quantity  to 
be  forwarded  for  himself.  In  October,  1851,  the  plaintiff  being  the  owner 
of  about  6,000  bushels,  shipped  it  on  Lake  Ontario,  by  lake  boats,  con- 
signed to  M.T.  &  Co.,  Troy,  New  York,  care  of  H.  M.  at  Oswego,  and 
so  expressed  in  the  bill  of  lading;  the  wheat  to  be  forwarded  by  the  latter 
by  canal  boats  to  Troy.  H.  M.,  at  Oswego,  received  the  wheat  and  for- 
warded all  but  about  730  bushels  which  he  deposited  in  a  bin  to  await  a 
suitable  opportunity  for  forwarding.  He  also  deposited  other  wheat  of  the 
same  description  and  quality,  belonging  to  other  parties,  in  the  same  bin. 
H.  M.  thereafter  forwarded  to  New  York,  out  of  the  said  bin,  the  full  quan- 
tity of  wheat  belonging  to  other  parties,  and  finding  a  residue  of  about 
722  bushels  remaining  in  the  bin,  and  believing  at  the  time  that  it  belonged 
to  himself;  he  shipped  that  residue  in  bulk,  and  mixed  with  984  bushels 
belonging  to  such  other  parties,  to  the  defendant,  a  commission  merchant,  in 
New  York,  and  drew  bills  of  exchange  on  the  defendant  in  the  same  maimer 
as  he  had  from  time  to  time  previously  sent  other  wheat  owned  by  himself. 
The  defendant^  acting  in  good  faith  and  believing  it  to  be  the  pro- 
perty of  H.  M.,  received  the  wheat,  accepted  and  paid  the  bills  so 
drawn,  and  sold  the  wheat.  On  an  examination  of  the  account  of  wheat 
received  by  EL  M.  from  the  plaintiff,  it  was  discovered  that  H.  M.  had  not 
forwarded  to  M.  T.  &  Co.  so  much  as  he  had  received  by  730  bushels,  and  he-  a  *  (' V  .r 
thereupon  gave  to  the  plaintiff  an  order  on  the  defendant  for  the  proceed*  of 
the  722  bushels.  The  plaintiff  demanded  from  the  defendant  the  722  bushels, 
and  also  demanded  the  proceeds  thereof;  and  the  defendant  refused  to 
deliver  the  wheat  or  pay  over  the  proceeds,  claiming  a  right  to  retain  such 
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proceeds  in  reimbursement  of  his  advances  to  H.  M.  Held,  that  the  plain- 
tiff was  entitled  to  recover  from  the  defendant  the  value  of  the  wheat; 
that  H.  M.  could  give  to  the  defendant  no  title ;  that  ih*  plaintiff  havi^ 
22T%r'id  "T™  H_  Mil  *W  •"thpinty  t^  fHl  fr*  w^^i?,  hiq  mere  possession 
was  no  protection  to  the  defendant;  that  inasmuch  as  the  documentary 
evidence  of  title  (to  wij^thfi  hill  of  Mirgj)  wV?11  »W  plaintiff  intrusted  to 
ST jl  shewed  on  its  face  that  the  flatter  was  not  _the  owner,  the  statute 
ra1a.tin£jQ  palpg^ny  li^r/^rff"frrr'nwiTpA  nn  nrotexitiQn~t©.-the  defendant 

2.  Held,  also,  that  the  fact  that  H.  M.  had  previously  mixed  the  plaintiff's 
wheat  with  the  wheat  of  other  parties  placed  in  the  same  bin  did  not  so 
destroy  its  identity  that  after  the  quantity  owned  by  others  had  been 
removed,  the  plaintiff  might  not  claim  the  residue  and  pursue  it  as  his  own. 

3.  A  sale  of  the  owner's  wheat  by  one  who  has  the^uuuL'UUklU  thereof  for  the 
mere  purpose  of  shipping  it  to  the  owner's  consignee  is  void  as  against  the 
owner  and  passes  no  title,  although  the  vendor  sells  it  innocently,  believing 
it  to  be  his  own  and  the  purchaser  receives  it  in  good  faith  in  the  like  belief 
and  pays  value  therefor.  A  commission  merchant  receiving  and  making 
advances  on  the  wheat  stands  in  no  better  position. 

4.  Where  one  who  has  possession  of  the  owner's  wheat  mixes  it  with  other 
wheat  of  the  same  description  and  quality,  (whether  his  own  or  belonging 
to  third  persons,)  without  the  consent  of  the  ownerf  the  latter  does  not 
lose  the  title  to  his  wheat;  he  may  call  for  a  division,  or  when  the  other 
parties  have  received  from  the  mass  their  several  quantities  he  may  claim 
and  recover  the  residue  as  his  separate  parcel.  Identification  of  the  very 
grains  of  wheat  is  not  necessary. 

(Before  Bosworth,  Ch.  J.,  Hoffman  and  Mongrief,  J.  J.) 

Heard,  January  12th;  decided,  February  12th,  1859. 

This  case  was  heard  at  the  General  Term  after  a  judgment 
dismissing  the  complaint,  and  giving  costs  to  the  defendant,  was 
ordered  at  the  trial,  the  Court  directing  that  the  case  be  heard  on 
the  exceptions  at  a  General  Term  of  the  Court,  with  a  stay  of 
proceedings  to  enforce  such  judgment,  until  the  General  Term 
had  passed  upon  the  same. 

'  The  action  was  tried  before  Mr.  Justide  Pierrepont  and  a  jury, 
on  the  12th  of  October,  1858.  No  exception  was  taken  on  the 
part  of  the  plaintiff  to  any  ruling  during  the  progress  of  the  trial. 
When  both  parties  had  closed,  a  motion  to  dismiss  the  complaint 
was  made,  on  the  ground  that  upon  the  evidence  the  plaintiff  was 
not  entitled  to  recover;  but  the  defendant  was  entitled,  as  matter 
of  law,  to  judgment,  (there  being  no  question  of  fact  in  dispute.) 
The  complaint  was  thereupon  dismissed,  and  the  plaintiff  duly 
excepted  to  the  decision. 
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The  action  was  to  recover  the  value  of  740  bushels  of  wheat 
It  was  alleged  that  the  defendant,  sometime  in  October  or 
November,  1851,  became  possessed  of  the  same  at  the  city  of 
New  York ;  that  in  January,  1852,  the  plaintiff  demanded  of 
the  defendant  to  return  said  wheat,  or  that  he  pay  him  the  value 
thereof,  which  the  defendant  refused  to  do.  The  defendant  denied 
that  he  ever  obtained  possession  of  any  wheat  belonging  to  the 
plaintiff;  and  denied  that  the  plaintiff  ever  demanded  of  him 
such  wheat  as  is  mentioned  in  the  complaint 

The  plaintiff,  in  1851,  was  a  merchant  and  miller  in  Niagara 
county.  He  bought  grain  on  bis  own  account,  and  also  on  com- 
mission, and  forwarded  it  in  his  own  vessels  to  consignees  at  the 
east  He  had  dealings  with  one  Mathews,  a  buyer,  seller  and 
shipper  of  produce,  at  Oswego.  From  September,  1850,  on  to 
the  fidl  of  1851,  the  plaintiff,  as  a  commission  merchant  and 
agent  for  Mathews,  bought  wheat  to  the  extent  of  $40,000  or 
$50,000,  and  shipped  it  in  his  (plaintiff's)  own  vessels,  to  Mathews, 
who  paid  his  commissions.  These  transactions  were  for  account 
of  Mathews 

The  plaintiff,  in  August,  September,  and  October,  1851,  ship- 
ped 12,395  bushels  of  wheat  belonging  to  himself,  to  Moore, 
Tibbets  &  Co.,  Troy,  via  Oswego,  in  five  separate  shipments ;  and 
in  the  bills  of  lading  on  board  the  lake  boats  on  which  it  was 
transported  to  Oswego,  the  shipment  purported  to  be  by  the 
plaintiff;  to  Moore,  Tibbets  &  Ox,  at  Troy,  and  the  bills  were 
underwritten  to  the  "  care  of  H.  Mathews,  Oswego,"  and  the  bills 
were  forwarded  by  the  plaintiff  to  Mathews. 

As  to  these  five  shipments,  Mathews  acted  as  receiving  and 
shipping  agent  for  the  plaintiff  to  tranship  the  wheat  from  lake 
boats  to  canal  boats.  His  duty  was  to  ship  the  wheat  to  Moore, 
Tibbets  &  Co.  It  was  a  part  of  his  business  to  receive  wheat  and 
pay  the  lake  freights,  and  forward  the  same  to  its  destination,  and 
he  did  so  receive  and  forward  large  quantities,  and  for  doing  so 
he  charged  the  owners  half  a  cent  per  bushel. 

Mathews  was  a  large  buyer  of  wheat,  both  of  plaintiff  and 
others.  He  was  not  a  warehouseman  or  carrier.  He  had  no 
warehouse,  but  hired  a  bin  in  a  warehouse  owned  by  another 
man,  in  which  he  deposited,  indiscriminately,  Genesee  and 
Niagara  wheat  belonging  to  himself,  and  also  parts  of  shipments 
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received  by  him  from  the  plaintiff  and  three  other  parties,  viz., 
Wright  k  Outwater,  Doyle  k  Emerson,  and  Nelson  Cornell,  for 
transhipment,  while  it  awaited  a  suitable  opportunity  for  for* 
warding  the  same. 

During  October,  1861,  Mathews  had  received  wheat  from  the 
plaintiff  and  the  other  parties  above  named,  and  also  for  himself; 
part  he  transhipped  immediately,  part  he  mixed  in  the  bin,  and 
from  the  bin  made  shipments  to  suit  his  convenience  for  each  of 
the  parties,  and  for  himself.  He  finally  cleared  out  the  bin  about 
the  22d  and  23d  of  October,  by  shipments  to  L.  Bulkley  k  Co., 
of  New  York,  on  account  of  Cornell ;  to  Jones,  Himrod  k  Titus, 
of  New  York,  on  account  of  Doyle  k  Emerson ;  to  the  same,  on 
account  of  Wright  k  Outwater;  and  to  defendant,  on  his  own 
(Mathews1)  aocount  The  quantity  belonging  to  Wright  k  Out- 
water  was  984  bushels ;  this  Jtie  shipped  to  Jones,  Himrod  k  Titus, 
of  New  York,  by  the  boat  "  Honest  Farmer,"  and  sent  to  them  the 
bill  of  lading.  There  then  remained  in  the  bin  722  bushels,  and 
this  he  put  on  board  the  same  boat  in  bulk,  mixed  with  the  984 
bushels,  consigned  it  to  the  defendant  and  sent  him  the  bill  of 
lading,  believing  at  the  time  that  the  722  bushels  belonged  to 
himself,  while  in  truth  he  had  received,  of  the  wheat  of  the  plain- 
tiff which  it  was  his  duty  to  forward,  about  780  more  bushels 
than  he  had  forwarded  for  him  to  Moore,  Tibbets  k  Co.,  and  these 
730  bushels  he  had  placed  in  the  bin.  But  through  oversight* 
not  discovering  that  any  of  the  plaintiff's  wheat  had  not  been 
forwarded,  he  supposed  it  to  belong  to  himself,  and  he  shipped  it 
to  the  defendant  for  sale  on  commission,  as  had  been  his  habit  for 
several  years.  His  transactions  with  the  defendant  of  this  nature, 
between  April  and  November,  1851,  were  $43,818.  The  defend- 
ant was  in  the  habit  of  making  advances  on  Mathews'  shipments 
on  receipt  of  the  bills  of  lading ;  sometimes  Mathews  would  draw 
against  particular  shipments,  sometimes  generally.  After  this 
shipment  he  drew  four  drafts  on  the  defendant,  amounting  to 
$5,060,  all  of  which  were  accepted  by  the  defendant,  and  paid 
before  the  latter  had  any  notice  of  the  plaintiff's  claims.  These 
drafts  were  made  on  general  account 

These  drafts  were  accepted  and  paid  on  the  faith  and  on  aocount 
of  the  bill  of  lading  for  the  722  bushels,  as  well  as  other  shipments 
to  the  defendant 
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Notice  was  given  by  the  defendant  to  Mathews,  that  the  wheat 
was  sold  and  the  proceeds  passed  to  his  credit 

This  shipment  was  taken  into  accouht  by  the  defendant  in 
accepting  Mathews'  drafts,  and  in  ascertaining  the  state  of 
MatheW  account,  and  it  appeared  that  upon  giving  credit  to 
Mathews  for  the  proceeds  of  that  shipment,  and  charging  the 
drafts  paid,  the  defendant  did  not  owe  him  anything. 

The  defendant  had  no  notice,  at  any  time  during  the  transac- 
tion, that  Mathews  was  not  the  actual  owner  of  the  wheat  The 
plaintiff  subsequently  called  on  Mathews,  and  on  examination  it 
was  discovered  that  about  780  bushels  of  the  plaintiff's  wheat, 
(which  had  been  placed  in  the  bin,)  had  not  been  forwarded  to 
Moore,  Tibbets  k  Co.,  and  that  this  deficiency  in  the  plaintiff's 
wheat,  therefore,  constituted  the  residue  which  was  in  the  bin 
after  the  requisite  quantity  had  been  removed  belonging  to 
others,  and  which  Mathews,  under  the  mistaken  belief  that  it 
was  his  own,  had  shipped  to  the  defendant 

Mathews,  therefore,  gave  the  plaintiff  an  order  on  the  defendant 
for  the  proceeds  of  the  722  bushels,  and  accompanied  it  with  a 
note  explaining  the  circumstances.  The  plaintiff  presented  the 
order  and  demanded  the  proceeds,  but  the  defendant  refused  to  pay 
them.  The  plaintiff  also  demanded  the  722  bushels  of  wheat,  but 
the  defendant  refused  to  recognize  the  plaintiff  as  having  any 
interest  therein.  The  defendant  having  in  good  faith  accepted 
and  paid  on  the  faith  of  the  consignment  by  Mathews  to  himself, 
believing  that  the  wheat  belonged  to  Mathews,  retained  and 
claimed  to  hold  the  proceeds  of  the  722  bushels  in  reimbursement 
of  his  advances. 

It  further  appeared  on  the  trial  that  on  the  arrival  of  the  boat 
"Honest  Farmer"  in  New  York,  the  whole  of  the  wheat,  (i.  c, 
the  984  bushels  consigned  to  Jones,  Himrod  &  Titus,  for  account 
of  Wright  &  Outwater ;  and  the  722  consigned  to  the  defendant) 
wassold  in  bulk  by  Jones,  Himrod  &  Titus,  they  acting  in  behalf 
of  the  defendant  in  respect  to  the  722  bushels,  and  paying  over  to 
the  defendant  the  proceeds  thereo£ 

[Upon  a  former  trial  of  the  action  before  a  referee,  he  ordered 
judgment  for  the  plaintiff;  but  on  appeal  to  the  General  Term 
die  judgment  was  reversed  and  a  new  trial  ordered,  as  stated  in 
the  opinion  of  the  Court] 
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Homer  H.  Stuart,  for  the  plaintiff,  insisted  that  the  plaintiff 
owjied  the  722  bushels  of  wheat  in  controversy,  so  long  as  it 
remained  in  the  possession  of  Mathews;  and  that  the  defendant 
did  not  acquire  the  title  as  against  the  plaintiff. 

That  the  mixing  of  the  plaintiff's  wheat  by  Mathews,  for  a 
temporary  purpose,  with  otherwheat  of  a  like  description  and 
quality  did  not  affect  the  plaintiff's  title. 

That  the  plaintiff  was  still  entitled  to  his  specific  quantity  from 
the  bin. 

That  the  subsequent  withdrawal  from  the  bin  of  the  quantity 
due  to  others  was  an  actual  separation,  and  the  residue  belonged 
to  the  plaintiff. 

On  the  day  of  sending  this  wheat,  Mathews  had  in  his  posses* 
sion,  as  warehouseman,  forwarder  or  bailee,  984  bushels  belonging 
to  Wright,  and  722  belonging  to  plaintiff.  He  had  no  authority 
from  either  to  intermix  or  do  any  act,  except  to  forward.  He  could 
not  transfer  title  in  either  parcel  from  one  owner  to  the  other,  or 
to  himself,  or  to  a  stranger.  If,  from  carelessness  in  the  manage- 
ment of  his  business,  he  couhj.  not  readily  ascertain  who  owned 
the  722  bushels,  and  assumed  that  he  owned  it  himself,  because  it 
remained  in  his  possession  after  each  of  his  bailors  had,  as  he  sup- 
posed, received  all  the  wheat  belonging  to  him,  this  mistake  could 
not  divest  the  owner  of  his  title,and  transfer  it  to  Mathews.  While 
the  whedt  remained  in  Mathews'  hands,  no  act  of  Mathews,  not 
authorized  by  the  plaintiff,  could  transfer  the  plaintiff's  title. 
The  722  bushels  were  part  of  the  12,895.  Mathews  could  not 
sell  part  to  defendant,  unless  he  could  sell  the  whole. 

But  the  law  is  well  settled,  that  mixing  wheat  of  the  same 
kind,  belonging  to  different  owners,  does  not  affect  their  indi- 
vidual rights. 

Story  on  Bailments,  section  40,  states  the  law  thus : 

"It  the  goods  are  of  the  same  nature  and  value,  and  although 
not  capable  of  an  actual  separation  by  identifying  each  particle, 
yet  if  a  division  can  be  made  of  equal  value,  (as  in  the  case  of 
a  mixture  of  corn,  or  coffee,  or  tea,  or  wine  of  the  same  kind 
and  quality,)  then  each  may  claim  his  aliquot  part" 

The  cases  embrace  nearly  every  variety  of  transactiona  The 
mixing  was  made  with  consent  and  without  consent  of  owners; 
was  done  for  the  purpose  of  storage,  of  carriage,  and  of  manu* 
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feature.  The  common  question  in  all  the  cases,  was,  whether  the 
transaction  amounted  to  a  change  qf  title,  or  was  a  simple  bail- 
ment, and  the  inquiry  related  entirely  to  the  agreement  of  the 
parties  on  the  subject,  irrespective  of  the  feet  whether  the  wheat 
was  mixed  with  other  wheat  The  Courts  have  uniformly  held 
that  each  owner's  wheat  remains  the  identical  thing  deposited  by 
him,  notwithstanding  its  mixture.  That  the  doctrine  governing 
cases  of  confusion  of  goods,  does  not  apply.  (Nawkn  v.  Cb&,  6 
Hill  R,  461;  Ooodyear  v.  Ogdm,  4  id.,  104;  Dawson  v. 
Ztfcfe,  id.,  107;  JfaUary  v.  WiUis,  4  Comst,  76.) 

Whether  a  particular  transaction  amounts  to  a  confusion  of 
goods,  and  involves  the  consequences  resulting  from  such  cause, 
depends  entirely  upon  the  fact  that  a  separation  is  impossible. 
Mixing  the  wine  of  A.  with  the  vinegar  or  salt  of  B.,  undoubt- 
edly makes  a  case  of  confusion  of  goods,  and  the  wrongdoer,  if 
he  was  the  owner  of  one  of  the  things  thus  mixed,  loses  his  title. 

If  Mathews  wrongfully  mixed  plaintiff's  wheat  with  Mathews* 
wheat,  and  it  caused  a  confusion  of  goods,  the  loss  falls  on  Ma- 
thews. If  the  separate  parcels  could  not  be  taken  from  the  mass, 
then  the  whole  would  belong  to  plaintiff. 

The  remaining  question  is,  did  the  defendant  obtain  a  title  to 
this  wheat  as  against  the  plaintiff/ 

If  it  be  conceded  that  Mathews  was  not  the  owner  of  the  wheat, 
then  he  could  not  give  title  by  a  sale,  unless  he  had  authority 
express  or  implied,  from  the  owner. 

The  defense  interposed  under  the  factor  act  cannot  be  sus- 
tained. The  6th  section  of  the  factor  act  especially  excepts  such 
a  case  as  this  from  the  statute,  viz. : 

"  Nothing  contained  in  this  act  shall  authorize  a  common  ear- 
lier, warehouseman,  or  other  person  to  whom  merchandise  or 
other  properly  may  be  committed  for  transportation  or  storage 
only,  to  sell  or  hypothecate  the  same."* 

Mathews  was  such  person,  and  acted  as  such,  not  only  for 
plaintiff  but  various  other  parties  whom  he  names. 

It  is  not  necessary  that  the  sole  or  even  the  greater  part  of  a 
person's  occupation  should  be  that  of  such  designated  kind  to 
bring  him  within  the  scope  of  that  section.  It  is  not  alone  a 
common  carrier  or  warehouseman,  but  any  person  who  has  pos- 
session of  property  for  transportation  or  storage. 

Boaw.— Vol.  IV.  21 
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The  only  ground  on  which  defendant  could  claim  that  this 
statute  applied,  must  be  that  plaintiff  gave  Mathews  some  bill  of 
lading  or  other  indicia  of  title,  which  on  its  face  imported  owner- 
ship in  Mathews. 

In  the  bill  of  lading  which  plaintiff  sent  to  Mathews,  plaintiff 
appeared  to  be  the  owner,  and  Moore,  Tibbette  &  Co.,  the  con- 
signees. 

Mathews  appeared,  as  he  was  in  fact,  a  mere  intermediary  to 
effect  the  passage  of  the  property  from  the  consignor  to  the  con- 
signees. 

Besides,  the  bills  of  lading  which  plaintiff  gave  Mathews  were 
not  shown  to  defendant,  and  he  could  not  hare  acted  "  on  the 
faith  thereof" 

The  bill  of  lading  sent  by  Mathews  to  the  defendant,  did  not 
bring  the  case  within  the  statute. 

The  statute  never  intended  to  authorize  a  mere  possessor  of 
personal  property,  not  intrusted  with  it  by  the  owner  for  the 
purpose  of  sale,  to  give  a  better  title  than  he  had,  by  making  his 
transfer  in  the  form  of  a  bill  of  lading  instead  of  a  bill  of  sale. 
A  thief  who  consigns  stolen  property,  by  giving  a  bill  of  lading 
of  it  to  his  consignees,  does  not  change  the  owner's  title.  (Stevens 
v.  Wilson,  8  Denio,  472 ;  see  same  case  in  6  Hill  IL,  512 ;  Co- 
veil  v.  Hill,  2  Seld.  R,  874 ;  see  reasoning  of  Judge  Bronson 
on  the  1st  section  of  factor  act,  in  Govill  v.  HiM,  4  Denio,  829 — 
foot  of  that  page.) 

The  factor  act  excludes  this  case,  and  it  must  stand  on  the 
old  common  law  ground.  (Scdtus  v.  Everett,  20  Wend.  K,  267, 
279.) 

"  The  doctrine  that  possession  is  the  evidence  of  property,  so 
as  to  protect  a  person  acquiring  the  property  in  the  usual  course 
of  trade,  is  limited*  to  cash,  bank  bills,  and  bills  payable  to 
bearer."  (Id.,  279 ;  CoviU  v.  Hill,  4  Denio  R,  828.) 

Wm.  AUen  Butler,  for  the  defendant 

I.  There  was  no  evidence  in  the  case  to  sustain  the  allegation 
of  the  complaint  that  defendant  obtained  possession  of  wheat 
which  belonged  to  the  plaintiff. 

1.  There  was  no  attempt  to  identify  the  722  bushels  claimed, 
as  wheat  originally  shipped  by  plaintiff. 
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2.  The  evidence  showed  that  portions  of  all  the  wheat  received 
by  Mathews,  as  owner  or  agent,  were  intermixed  in  one  bin,  and 
that  out  of  this  bin  he  made  shipments  to  suit  his  convenience. 
There  was  thus  a  total  confusion  of  the  properly  of  different 
owners,  and  it  is  impossible  to  say  what  became  of  the  730 
bushels,  which,  on  the  final  settlement  between  Mathews  and 
plaintiff  was  found  to  be  deficient 

3.  On  this  state  of  facte,  supposing  that  Mathews  was  liable 
to  the  plaintiff  for  the  unauthorized  mixture  to  the  extent  of  the 
value  of  the  deficiency,  there  could  be  no  liability  on  the  part  of 
the  defendant  in  this  action  of  trover.  By  the  mixture,  as  proved, 
the  means  of  identification  were  destroyed,  and  plaintiff's  wheat 
could  not  be  distinguished  (See  Qoodyear  v.  Ogden,  4  Hill,  104.) 

He  has  failed  to  show  any  title  in  the  wheat.  (Jackson  v.  flofe, 
14  How.  S.  C.  R,  515;  CM  v.  Dows,  9  Barb.,  280;  see  pp. 
242,  244.) 

There  was  no  conversion  bv  defendant  any  more  than  by  any 
other  recipient  (except  Moore,  Tibbets  &  Co.)  of  wheat  taken 
from  that  bin. 

Conceding  the  rule  to  be  that  in  some  cases  of  unauthorized 
confusion  of  property  the  party  injured  by  the  intermixture  may 
pursue  the  whole  mass,  if  not  broken,  (see  Nowlen  v.  Oo%  6  Hill, 
461,)  it  does  not  follow  that  he  could  pursue  separate  portions 
of  it,  unless  identified  as  his.  own.  The  reason  of  the  rule 
excludes  any  such  conclusion ;  for  it  proceeds  upon  the  assump- 
tion that  the  whole  must  include  the  part  to  which  the  original 
owner  was  entitled,  but  this  cannot  be  predicated  of  any  sepa- 
rate portion. 

There  was  no  more  reason  for  selecting  the  last  shipment  than 
the  first ;  nor  any  more  reason  for  his  selecting  the  722  bushels 
claimed  of  Nason,  than  a  like  quantity  out  of  the  984  bushels 
shipped  by  the  same  boat  to  Jones,  Himrod  &  Titus;  or  a  like 
quantity  out  of  previous  shipments  to  other  parties. 

The  evidence  shows  that  there  never  was,  in  fact,  any  delivery 
of  722  bushels  to  defendant  And  the  action  must  fail  for  want 
of  proof  that  he  became  possessed  of  the  property.  The  mere 
receipt  by  him  of  the  proceeds  of  722  bushels  out  of  the  1,706 
shipped  by  the  "  Honest  Farmer,"  does  not  establish  any  liability 
on  his  part 
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II.  The  plaintiff,  by  the  ooune  of  his  dealings  with  Mathews, 
conferred  upon  him  the  apparent  right  of  disposal  of  all  wheat 
shipped  to  him  by  plaintiff.  "  Out  of  shipments  made  by  plaintiff 
to  amount  of  50,000  or  60,000  bushels  ($40,000  to  $50,000  in 
value)  only  12,000  or  13,000  bushels  (about  $9,000  in  value) 
were  shipped  by  plaintiff  as  owner.  Mathews,  not  being  known 
to  plaintiff  or  defendant,  or  to  the  world,  as  a  common  carrier 
or  warehouseman,  the  defendant  should  be  protected,  in  the 
absence  of  any  fraud  or  unfair  dealing,  or  of  any  notice'  to 
defendant  that  this  wheat  was  excepted  from  the  ordinary  course 
of  dealing  between  plaintiff  and  Mathews. 

1st  A  bona  fide  purchaser,  in  the  usual  course  of  trade,  is 
entitled  to  retain  the  goods,  even  as  against  the  original  owner, 
where  such  owner,  by  his  own  act,  confers  upon  the  intermediate 
vendor  the  possession  with  an  apparent  power  of ^  disposition. 
(SaUus  v.  Everett,  Opinion  of  Yerplanck,  Senator,  20  Wend.,  279, 
281.) 

2d.  Even  when  the  intermediate  party  is  a  wrongdoer,  the 
loss  is  made  to  fall  upon  the  original  owner  who  enabled  him  to 
do  the  wrong  rather  than  on  the  innocent  purchaser,  in  cases 
where  the  vendee  was  misled  by  appearances  created  by  the 
owner.  {Haggerty  v.  Palmer,  6  John.  Ch.,  437 ;  Booty.  French,  13 
Wend.,  570;  CbviU  v.  HiU,  Opinion  of  Bbonson,  4Denio,  828.) 

3d.  In  this  case  Mathews  supposed  the  wheat  to  belong  to 
himself,  and  there  was  no  fraudulent  intent  in  the  shipment  by 
him  to  defendant  The  plaintiff  knew  that  Mathews  was  a  buyer 
and  seller  of  grain,  and  that  he  was  not  known  as  carrier  or 
warehouseman.  He  assumed  the  risk  consequent  on  not  trans- 
mitting his  grain  through  a  known  carrier  or  warehouseman, 
but  sending  it,  for  convenience,  to  a  person  who  was  known  to 
be  a  buyer  on  his  own  acoount  The  defendant  only  knew 
Mathews  as  a  buyer  and  seller,  and  had  so  known  him  for  a  long 
time.  From  the  nature  of  his  business  he  had  a  right  to  imply 
that  Mathews  owned  the  wheat  His  advances  were  made  in 
good  faith  without  the  slightest  suspicion  of  the  plaintiff's 
interest  The  principle  stated  above  should  therefore  be  applied 
to  this  case.  (Pickering  v.  Busk,  15  East,  44.) 

m.  The  defendant  is  protected  under  the  statute  relating  to 
principals  and  factors.  (Laws of  1830,  ch.  179;  2  E.  S.,  4th  ed.,  184.) 
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1.  The  wheat  was  shipped  by  Mathews  to  defendant  in  his  own 
name,  and  he  is  to  be  deemed  the  true  owner  thereof  so  far  as  to 
entitle  defendant  to  a  lien  for  his  advances,  the  same  having  been 
made  in  good  faith  and  without  notice  by  the  bill  of  lading,  op 
otherwise,  that  any  person  had  or  claimed  any  interest  therein. 
(Id,  §§  land  2.) 

2.  The  exceptions  contained  in  section  6  do  not  apply. 

(1.)  Mathews  was  not  a  common. carrier,  warehouseman  or 
forwarder,  within  the  true  meaning  and  construction  of  the  6th 
section. 

(2.)  There  is  no  evidence  that  the  722  bushels  of  wheat  in 
question  were  committed  to  him  for  transportation  or  storage. 

(3.)  Even  if  Mathews  had  no  authority  to  do  more  than  con- 
sign the  12,^95  bushels  received  by  him  from  plaintiff  to  Moore, 
Tibbets  &  Co.,  at  Troy,  yet,  as  between  plaintiff  and  defendant, 
Mathews  is  to  be  deemed  the  owner,  he  having  authority  by  the 
terms  of  the  bill  of  lading  and  by  the  course  of  his  business 
with  plaintiff,  to  make  new  shipments  in  his  own  name. 

(4.)  The  case  of  OmU  v.  Hill,  (4  Denio,  323 ;  &  G,  2  SelA, 
374,)  is  not  in  point  In  that  case,  (a.)  There  was  no  bill  of 
lading,  (b.)  The  defendants  had  full  notice  of  the  ownership 
of  the  property,  (c)  There  was  no  evidence  of  any  advances 
made  by  the  purchaser. 

By  the  Coubt — Hoffman,  J.  This  cause  was  heretofore  be- 
fore the  General  Term  of  the  Court,  in  July,  1864,  upon  a  report 
of  a  referee.  Mr.  Justice  Campbell,  who  delivered  the  opinion 
of  the  Court,  and  the  late  Chief  Justice  Duer,  concurred  in  hold- 
ing that  the  defendants  were  protected  under  the  provisions  of 
the  statute  of  1830,  relating  to  factors.  Justice  Duer  expressed 
no  other  opinion. 

Mr.  Justice  Bosworth,  who  also  heard  the  case,  stated,  on  the 
argument  of  this  appeal,  that  he  dissented  from  that  conclusion, 
although  he  did  not  write  a  dissenting  opinion,  and  that  Mr. 
Justice  Duer  concluded  not  to  report  the  case. 

The  case,  as  affected  by  the  factor's  act,  appears  to  be  this: 
The  owner  of  wheat,  living  in  Niagara  county,  New  York,  ships 
it  to  a  house  in  Troy,  by  a  bill  of  lading  providing  for  a  delivery 
to  that  house.    But  the  transportation  is  to  be  effected,  partly  in 
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lake  vessels  to  Oswego,  and  from  thence  by  canal  boats  to  Troy. 
A  transhipment  at  Oswego  was  therefore  necessary,  and  Mathews 
was  employed  as  the  agent  for  a  commission,  to  superintend 
and  effect  this.  The  course  of  business  required  that  in  some 
instances  the  wheat  should  be  deposited  at  Oswego,  until 
canal  boats  were  ready  to  carry  it  forward.  The  bill  of  lading 
was  therefore  also  indorsed,  "  care  H.  Mathews,  Oswego."  In 
the  present  case,  he  did  get  possession  of  the  wheat,  so  as  to 
deposit  it  in  his  own  bin,  in  common  with  his  own,  or  the  wheat 
of  others.  He  was  merely  a  shipping  and  receiving  agent,  his 
duty  being  to  pay  lake  freights,  &c.,  and  forward  the  property. 

Since  this  case  was  before  the  General  Term,  the  factor's  act~ 
has  received  an  elaborate  consideration  and  analysis  by  the  late 
Chief  Justice  Duer,  and  we  apprehend  that  the  principles  he 
then  declared,  and  which  the  Court  sustained,  would  lead  him  to 
a  different  conclusion  from  the  one  he  assented  to  in  the  present 
instance.  (Bonito  v.  Mosquera,  2  Bosw.,  401 ;  see,  also,  Cock  v. 
Adams,  1  Bosw.,  497.) 

Mathews  was  not  a  factor  or  agent  entrusted  with  the  posses- 
sion of  either  one  of  the  documents  enumerated  in  the  act  u  rela- 
tive to  principals,  and  factors  or  agents."  (1  R.  S.,  774.) 

On  the  document  he  possessed,  it  would  appear  that  he  was  not 
the  owner;  the  document  was  not  delivered  to  the  defendant, 
nor  exhibited  to  him.  Nor  was  the  possession  given  to  Mathews 
for  the  purpose  of  sale,  or  as  security  for  advances  to  be  made 
on  the  property.  Besides,  the  6th  section  appears  to  admit  of 
a  construction  decisive  against  this  position. 

We  do  not  think  that  if  the  plaintiff  was  the  true  owner  of  the 
wheat  in  question,  the  defendant  can  be  protected  by  virtue  of 
this  statute.  It  becomes  necessary,  therefore,  to  consider  the 
other  grounds  on  which  Mr.  Justice  Campbell  rested  the  deci- 
sion, and  the  other  points  relied  upon  by  the  plaintiff 

And  in  the  first  place,  we  think  that  the  identity  of  the  wheat 
which  belonged  to  the  plaintiff  with  that  which  came  to  the 
control,  and  its  proceeds  to  the  hands  of  the  defendant,  is  suffi- 
ciently established.  We  trace  8,200  bushels  of  wheat  into  the  bin 
and  there  remaining  on  the  14th  of  October.  On  the  28d,  all 
that  remained  was  shipped;  984  bushels  definitely  belonging  to 
Wright  &  Outwater,  and  722  belonging  to  the  plaintiff;   so 
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belonging  because  Mathews  did  not  own  them,  and  not  a  shadow 
of  tide  appears  in  any  one  else. 

Mathews  was  clearly  responsible  in  an  action  of  replevin  for 
this  wheat  So  were  Jones,  Himrod  &  Titos,  who  sold  it,  in 
trover.  If  the  wheat  of  two  persons  is  mixed  together,  with 
their  knowledge  and  consent,  and  either  carries  away  and  dis- 
poses of  the  whole,  an  action  of  trover  may  be  maintained  against 
him.  (Nowlen  v.  GoU,  6  Hill,  461.) 

The  case  of  Mcdlory  v.  WilMs,  (4  Comst,  76,)  shows,  that  where 
the  arrangement  between  the  parties  amounts  to  a  bailment  of 
wheat,  the  plaintiff  can  sustain  replevin  for  a  portion  of  the 
wheat  manufactured  into  flour. 

And  in  Silsbury  v.  MeOoon,  (8  Comst,  879,)  the  law  on  the 
subject  is  fully  examined.  Corn  was  taken  from  the  owner  by 
a  willfal  trespasser,  and  converted  into  whiskey.  It  was  held, 
that  the  property  was  not  changed,  and  the  whiskey  belonged  to 
the  owner  of  the  corn,  and  trover  was  supported. 

Through  all  the  niceties  of  distinction  which  we  find  among 
the  civilians,  upon  the  subject  of  accession  or  commixion,  we 
trace  the  principle  almost  invariably  respected,  that  if  the  article 
retains  substantially  its  original  form  and  nature,  the  privilege  of 
reclaiming  it  exists.  Si  mulatto  perimit  pricrem  speciem,  et  parit 
novam,  is  the  inquiry.  {Leges  apud  Tropkmg  Droit  OwUe,  tome  1, 
it.,  111.) 

M.  Touillieb,  in  treating  of  the  "  mixture  or  confusion  of 
things  belonging  to  several  owners,"  states  that  if  they  can  be 
separated,  he  who  was  ignorant  of  the  mixture  may  demand  a 
division,  or  he  may  demand  the  price.  If  they  cannot  be  sepa- 
rated without  inconvenience,  the  ownership  is  in  common,  in  the 
proportion  of  the  quantity,  quality  and  value  belonging  to  each. 
Wherever  the  right  of  reclaiming  property  exists,  the  owner  may 
demand  restitution  of  the  article,  in  the  same  nature,  weight, 
measure  and  goodness;  or  may  have  its  value,  at  his  election. 
(Le  Droit  Civile  Fran^jd^  tome  8,  p.  64.) 

Such  is  the  law,  as  stated  by  Justice  Story  (on  Bailments,  § 
40) ;  and  by  Blackstone.  (2  Com.,  note,  404,  405.)  See,  also,  Ryder 
v.  Hathaway,  (21  Pick.,  298 ;)  and  Pratt  v.  Bryant  (20  Vt  R,  838.) 

It  is  therefore,  I  apprehend,  sufficiently  clear  that  the  mixture 
of  the  wheat  of  the  plaintiff  with  that  of  other  parties  in  the  bin 
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of  Mathews,  in  no  way  affected  the  property  of  the  plaintiff  in 
722  bushels  of  wheat,  and  that  there  is  no  difficulty  in  saying 
that  the  722  bushels  consigned  to  the  defendant  included  the 
wheat  of  the  plaintiff;  that  the  identity  is  sufficiently  traced  and 
marked. 

In  this  view,  the  property  of  the  plaintiff,  without  his  consent, 
contrary  to  the  destination  he  had  given  it,  without  authority 
given  by  him  to  any  one  to  alter  that  destination,  came  into  the 
hands  of  the  defendant  It  came  there  through  an  act  of  an 
agent  without  power  in  this  particular,  and  which  act,  in  sending 
this  wheat  to  New  York,  was  in  legal  acceptation,  tortious.  The 
defendant  is  also  to  be  considered  as  having  accepted  and  paid 
drafts  on  the  credit  of  this  wheat,  in  common  with  other  ship- 
ments. * 

I  apprehend,  however,  that  the  law  is  settled  in  favor  of  the 
original  owner,  thus  wrongfully  deprived  of  his  property,  even 
against  an  innocent  purchaser.  (SiL&bury  v.  McGxm,  8  Comst, 
879;  Saltus  v.  Everett,  20  Wend.,  267;  Cwdl  v.  Hill,  4  Denio, 
323,  and  2  Seld.,  374 ;  Odbb  v.  Dows,  9  Barb.,  230 ;  and  Cook  v. 
Adams,  supra.) 

These  authorities,  with  those  late  cases  relating  to  bills  of  lad- 
ing and  certificates  of  stock,  not  only  declare  and  renew  the 
doctrine  of  the  common  law,  that  the  title  of  an  owner  shall  not 
be  divested  without  his  act  or  consent,  but  narrow  and  restrict 
those  exceptions  which  the  exigencies  of  a  mercantile  community 
have  required,  or  its  peculiar  views  have  suggested. 

The  case  seems  merely  this.  The  owner  of  goods  has  em- 
ployed an  intermediate  agent  only  to  forward"  them  to  their  desti- 
nation. Necessity  or  convenience  places  the  property  temporarily 
in  that  agent's  possession ;  he  has  no  authority  to  sell  or  pledge  • 
he  is  not  entrusted  with  any  of  the  documents  of  apparent  owner- 
ship. He  wrongfully  appropriates  the  goods,  and  an  honest 
purchaser  obtains  them  from  him.  The  original  property  and 
right  of  the  owner  are  not  divested.  IJis  power  to  reclaim  the 
goods  or  their  avails  is  not  lost 

I  think  there  was  error  in  dismissing  the  complaint,  and  that 
there  must  be  a  new  trial,  with  costs  to  abide  the  event 

Ordered  accordingly. 
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William  Rider  and  Jonathan  Trotter,  as  Assignees  of  Good- 
year and  Ely,  Plaintiffs  and  Respondents,  v.  The  Union 
India  Rubber  Company,  Defendants  and  Appellants. 

L  In  an  action  against  a  corporation  by  R  and  T.,  to  recover  the  value  of 
tools  and  machinery  belonging  to  themselves,  and  the  value  of  the  use 
thereof;  which  tools  and  machinery  have  by  such  use  been  worn  out  and 
rendered  valueless,  it  is  competent  for  the  defendant  to  show  as  a  defense, 
that  the  plaintiffs  were  officers  of  the  defendants,  and  authorised  by  the 
defendants  to  purchase  from  a  third  party  all  his  tools  and  machinery  used 
by  him  in  his  manufactory  for  $30,000.  That  such  purchase  was  made  by 
the  plaintiffs,  the  tools  and  machinery  in  question  being  then  set  up  in  the 
factory.  That  the  defendants,  with  the  concurrence  of  the  plaintiffs,  acting 
as  defendants1  officers,  paid  the  money,  took  possession  of  the  factory  and  of 
all  the  tools  and  machinery  therein,  and  used  the  same,  believing  the  whole 
to  be  included  in  the  said  purchase. 

2.  In  such  case  the  production  of  a  judgment  record  m  evidence  which  showed 
that  the  plaintiff*  had  once  brought  an  action  against  the  defendants,  alleg- 
ing a  sale  by  themselves  to  the  defendants  of  the  same  tools  and  machinery, 
and  claiming  the  price;  in  which  the  defendants  denied  any  purchase  from 
the  plaintiffs; and  in  which  it  was  found  as  a  fact  that  the  defendants  did 
not  purchase  the  property  from  the  plaintiffs,  and  judgment  for  the  defend- 
ants was  pronounced,  does  not  preclude  such  defense,  and  it  is  error  to 
exclude  evidence  of  a  purchase  by  the  defendants  from  such  third  person. 

3.  One  who  stands  by  and  acquiesces  in  a  sale  of  his  own  property  by  a  third 
person  claining  to  own  it,  and  suffers  the  purchaser  to  pay  the  price,  with- 
out notice,  is  estopped  thereby  to  assert  title  in  himself  and  claim  the  pro- 
perty or  its  value. 

1  One  who  uses  the  property  of  another  with  his  assent,  is  liable  for  the  fair 
value  of  such  use;  but  the  statute  of  limitations  is  a  bar  to  any  recovery 
for  that  portion  of  the  period  of  use  which  is  more  than  six  years  before 
action  brought. 

5.  Where,  by  such  use  for  eight  years,  the  articles  are  worn  out  and  rendered 
valueless,  it  is  error  to  charge  the  jury  that  the  plaintiff  is  entitled  to  recover 
what  the  articles  were  worth  when  they  came  to  the  defendants'  possession. 

6l  It  may  be  a  just  presumption  that  the  use  of  articles  voluntarily  procured 
and  used,  and  worn  out,  is  worth  at  least  the  ordinary  depreciation  of  such 
articles  by  the  use  thereof;  but  such  presumption  is  not  conclusive,  and  will 
not  warrant  a  charge  that  as  matter  of  law  the  plaintiff  is  entitled  to  the 
value  of  the  articles  as  compensation  for  the  use  thereof 

7.  On  the  denial  of  a  motion  for  a  new  trial  at  Special  Term,  if  no  appeal  be 
taken  from  the  order,  the  moving  party  will  be  deemed  to  acquiesce  in  the 
Bosw.— Vol.  IV.  22 
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propriety  of  such  denial,  and  to  have  waived  all  grounds  for  a  new  trial, 
except  such  questions  of  law  as  under  exceptions  taken  at  the  trial  may  be 
reviewed  on  an  appeal  from  the  judgment  itself;  and  on  appeal  from  a  judg- 
ment such  exceptions  will  alone  be  considered. 
(Before  Slosson,  Woodruff  and  Pbrrkpont,  J.  J.) 

Heard,  October  4th,  1858;  decided,  February  19,  1859. 

This  action  came  before  the  Court  in  General  Term  on  an 
appeal  by  the  defendants  from  a  judgment  entered  upon  a  verdict 
in  favor  of  the  plaintiffs  for  $866.75. 

The  complaint  herein  alleges  that  the  defendants  had  and  used 
certain  machinery,  &c.,  belonging  to  the  plaintiffs  as  assignees 
of  Goodyear  &  Ely,  from  November  1st,  1848,  to  October  1st, 
1855,  which  articles  were  worth  $824. 

That  the  said  property,  or  the  largest  part  thereof,  has  been 
consumed  or  rendered  worthless  during  the  time  the  defendants 
had  and  used  the  same. 

That  the  use  of  the  said  property  by  the  defendants  was  worth 
the  sum  of  $1,000. 

That  on  or  about  the  1st  of  September,  1855,  the  plaintiffs 
demanded  a  return  of  the  property,  and  the  defendants  neglected 
or  were  unable  to  return  the  same,  or  but  a  small  part  thereof, 
the  same  then  being  of  the  value  of  $200. 

That  the  defendants  have  purchased  and  paid  for  certain  articles 
parcel  of  the  said  property,  which,  at  the  time  of  such  demand, 
were  of  the  value,  of  $80,  for  which  the  defendants  are  entitled 
to  a  credit 

The  answer,  so  far  as  it  is  niaterial  to  state  its  contents,  sets 
up  a  purchase  of  the  property  in  question  from  the  firm  of  Wil- 
liam Rider  k  Brothers,  in  pursuance  of  a  resolution  of  the 
Company  of  November  15th,  1848,  by  frhich  the  plaintiff  Trot- 
ter, (then  being  the  defendants'  President,)  was  directed  to 
purchase  all  their  machinery,  tools,  steam  curers,  boilers,  engines, 
and  other  fixtures  used  by  them  *  *  for  the  sum  of 
$80,000.  That  such  purchase  was  made  on  the  4th  day  of 
December,  1848,  and  embraced  the  articles  mentioned  in  the 
complaint.  That  the  plaintiff  Trotter  was  then  President  of  the 
Company,  and  the  plaintiff  Eider  was  their  Treasurer.  That  by 
the  by-laws  of  the  Company  it  was  the  duty  of  the  President 
to  make  all  purchases  for  the  defendants,  and  it  was  required  by 
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such  by-laws  that  all  business  done  by  any  officer  should  be 
entered  in  the  books  of  the  Company.  That  the  purchase  so 
made  by  the  plaintiff  Trotter,  in  pursuance  of  such  resolution 
was  duly  entered  in  the  books  of  the  Company,  and  that  the 
defendants  have  never  had  nor  us$d  the  property  in  any  other 
manner  than  as  the  purchasers  thereof.  And  also,  that  at  the 
time  of  such  purchase  the  defendants  took  possession  of  all  the 
personal  property  then  used  by  the  said  Rider  &  Brothers,  with 
the  consent  of  the  said  Rider  &  Brothers,  and  of  the  said  plain- 
tiffs, as  purchasers,  and  believing  that  they  (the  defendants)  were 
such  purchasers ;  and  that  the  property  continued  to  be  used  by 
the  said  plaintiffe  while  they  were  the  acting  officers  of  the  Com- 
pany and  connected  therewith ;  and  that  on  or  about  the  1st  day  of 
October,  1865,  the  plaintiffs  first  claimed  the  articles  mentioned  in 
the  complaint  as  their  property,  and  that  the  same  had  not  been 
sold  to  the  defendants ;  and  that  the  defendants,  after  averring 
that  all  the  property  thus  claimed  had  been  purchased  by  them, 
permitted  the  plaintiflfe  to  take  whatever  property  they  claimed 
and  found  in  the  defendants'  possession,  and  the  plaintiffs  claimed 
and  took  six  tables  only  and  disposed  of  the  same. 
And  finally  the  answer  sets  up  the  statute  of  limitations.  v 
The  action  was  commenced  on  or  about  the  10th  of  October, 
1856,  and  was  tried  before  Mr.  Justice  Slosson,  and  a  jury,  on 
the  22d  day  of  March,  1868. 

On  the  trial  the  plaintiffs  gave  evidence  tending  to  show  that 
before  the  incorporation  of  the  defendants,  William  Rider  & 
Brothers  were  carrying  on  the  business  of  manufacturing  india 
rubber  goods,  at  a  manufactory  at  Harlem,  and  had  also  a  ware- 
house in  this  city.  That  in  the  same  building  at  Harlem,  a  firm 
of  Goodyear  &  Ely  had  also  manufactured  goods,  but  had  failed 
and  made  an  assignment  to  the  plaintiffs.  That  the  machinery, 
4c,  mentioned  in  the  complaint  had  belonged  to  Goodyear  & 
Ely,  and  passed  to  the  plaintiffs  'under  the  assignment,  but  it 
remained  in  the  manufactory  at  Harlem  occupied  by  Rider  & 
Brothers :  and  there  was  evidence  that  it  was  of  the  same  de- 
scription  of  machinery,  Ac.,  as  the  machinery,  tools,  &c.,  which 
confessedly  belonged  to  Rider  &  Brothers,  and  that  it  was  used 
by  the  last  named  firm,  and  was  in  such  use  when  the  defendants 
were  incorporated. 


172  CASES  IN  THE  SUPERIOR  COURT. 

Bider  et  ai.  ▼.  The  Union  India  Rubber  Co. 

That  upon  such  incorporation,  in  September,  1848,  the  plain- 
tiffs, (being  then  such  assignees  of  Goodyear  &  Ely,)  became 
President  and  Treasurer  of  the  defendants.  That  the  firm  of 
Rider  &  Brothers,  upon  the  organization  of  the  defendants,  sold 
out  to  them,  and  in  November,  1848,  the  defendants  took  pos^ 
session  of  the  manufactory,  and  of  all  the  machinery,  tools, 
fixtures,  &c,  there,  and  commenced  manufacturing,  and  "  went 
on  and  used "  the  articles  which  had  belonged  to  Goodyear  & 
Ely. 

The  defendants  in  this  stage  of  the  trial,  on  the  cross-examin- 
ation of  the  plaintiffs'  witness,  stated  that  they  proposed  to  prove 
that  the  defendants  had  purchased  the  articles  mentioned  in  the 
complaint,  and  thereupon  the  plaintifls  introduced  in  evidence  a 
judgment  record  in  an  action  commenced  by  the  present  plain- 
tiffs against  the  present  defendants  on  or  about  the  2d  day  of 
October,  1864,  brought  to  recover  upon  an  allegation  of  the  sale 
and  delivery  of  the  same  articles  to  which  this,  suit  relates,  by 
the  plaintiffs  as  assignees  of  Goodyear  &  Ely,  to  the  defendants. 
The  answer,  in  which  action,  denied  that  the  plaintiffs  sold  the 
goods,  &c.,  to  the  defendants.  The  issue  thus  formed  was  refer- 
red, and  the  referee  reported  that  the  plaintiffs  did  not  sell  and 
deliver  these  goods  to  the  defendants.  Judgment  was  entered 
on  the  report  on  the  2d  of  August,  1855,  and  it  was  thereby 
adjudged  that  the  plaintiffs  did  not  sell  and  deliver  to  the  defend- 
ants the  goods  and  property  so  mentioned* 

After  the  reading  of  the  said  judgment  record,  the  Court  (in  re- 
ference to  thedefendants' proposal  to  prove  thatthey  had  purchased 
the  articles  in  question),  held  that,  as  between  the  parties  to  this 
suit,  the  question  of  title  to  the  said  articles  as  purchasers,  had 
been  passed  upon,  and  that  the  defendants  could  not  now  claim 
as  purchasers. 

To  this  ruling  the  defendants'  counsel  excepted. 

A  resolution  of  the  defendants,  passed  on  the  15th  of  Novem- 
ber, 1848,  was  given  in  evidence  by  them,  directing  the  Presi- 
dent, Mr.  Trotter,  (one  of  the  present  plaintiffs,)  to  purchase  for 
the  defendants,  from  William  Eider  &  Brothers,  "  all  their  ma- 
chinery, tools,  steam  curers,  boilers,  engines,  dry  curer  and  other 
fixtures,  used  by  them  in  and  about  their  rubber  manufactory  at 
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I  Harlem,  (except  the  moulds  for  curing  balls,)  together  with  their 

lease  of  the  factory  and  houses,  for  the  sum  of  $30,000." 

Evidence  was  given  tending  to  show  that  it  was  the  intention 
of  the  plaintiife  to  sell  these  articles  in  question  to  the  defendants, 
I  and  that  they  were  left  in  the  defendants'  possession ;  but  Trotter 

I  k  Rider,  the  plaintiffs,  both  testified  that  the  articles  were  not 

j  in  feet  included  in  the  sale  made  under  that  resolution,  and  they 

were  corroborated  by  other  witnesses,  one  of  whom  says  that 
the  "company  were  to  buy  them."    It  was  also  testified  that 
!  Trotter,  before  the  incorporation  of  the  defendants,  was  at  the 

I  manufactory,  and  the  articles  which  had  belonged  to  Goodyear 

k  Ely  were  pointed  out  to  him.  But  the  articles  in  question 
remained  in  the  same  rooms  with  the  other  machinery,  and  they 
all  went  into  the  actual  possession  and  use  of  the  defendants 
when  possession  of  the  manufactory  was  delivered  to  them,  and 
there  was  no  evidence  that  any  person  connected  with  the  com- 
pany, except  Trotter  and  the  Messrs.  Eider,  had  any  knowledge 
that  the  whole  of  the  machinery  and  property  so  delivered  was 
not  the  property  of  Rider  &  Brothers,  or  that  it  was  not  pur- 
chased and  paid  for  by  the  $80,000  appropriated  by  the  said 
resolution. 

It  was  admitted  that  the  defendants  continued  to  use  the 
articles  down  to  the  fell  of  1855,  after  the  determination  of  the 
former  suit,  when  the  plaintiff,  Trotter,  demanded  the  articles  at 
the  manufactory,  and  the  defendants'  Secretary  told  him  if  he 
found  any  he  could  take  them.  He  took  certain  tables,  but  the 
residue  of  the  articles  appear  to  have  been  either  worn  out  or 
rendered  worthless  by  long  use. 

There  was  evidence  that  the  value  of  the  goods,  when  the 
plaintiff  received  the  possession,  was,  as  was  alleged  in  the  com- 
plaint, $824.  That  the  wear  and  tear  of  the  article  of  chief 
value,  a  heater,  by  use,  was  ten  per  cent  a  year;  and  again  the 
same  witness  stated  that  it  would  naturally  wear  out  in  five  or 
six  years  by  constant  use ;  and  besides  that  evidence,  there  was 
nothing  to  show  what  was  the  value  of  the  use  of  the  goods. 

The  defendants  offered  the  by-laws  of  the  Company,  enacted 
October  3d,  1848,  in  evidence.  They  purported  to  have  been 
passed  at  a  meeting  of  the  Trustees  of  the  Company,  at  which 


174  CASES  IN  THE  SUPERIOR  COURT. 

Rider  et  *L  t.  The  Union  India  Rubber  Co. 

both  of  the  present  plaintiffs  were  present,  acting  as  Trustees, 
and  to  have  been  unanimously  adopted. 

The  Court  rejected  the  evidence,  and  the  defendants'  counsel 
excepted.    The  presiding  justice  charged  the  jury, 

1st  That  "  if  the  articles  in  question  were  intended  by  Rider  & 
Trotter,  assignees,  to  pass  under  the  purchase  of  the  articles  in 
use  by  Rider  &  Brothers,  under  the  Company's  resolution  of 
November,  1848,  and  were  received,  and  have  been  used  by  the 
defendants  as  purchasers,  supposing  that  they  were  purchasers, 
there  then  being  no  dispute  that  the  $80,000  appropriated  by 
that  resolution  had  been  paid,  the  defendants  have  not  been  in 
fault,  and  are  not  liable  in  this  action." 

2d.  "  I£  on  the  contrary,  the  articles  pf  Goodyear  and  Ely  were 
at  the  time  of  the  purchase  discriminated  from  those  of  Rider  & 
Brothers,  and  it  was  not  the  intention  of  the  parties  that  they 
should  pass  under  the  general  purchase,  then  the  defendants 
have  used  them  with  the  consent  of  the  assignees,  and  not  having 
the  articles  to  respond  to  the  demand  for  them,  but  having  used 
them  until  they  had  become  valueless,  must  answer  for  their 
value,  or  for  the  value  of  the  use,  in  respect  to  which  you  will 
judge  on  the  testimony." 

3d.  u  The  statute  of  limitations  applies  to  all  the  period  anterior 
to  six  years  before  the  beginning  of  this  suit" 

"  To  which  charge  "  (as  the  Case  states)  "  the  defendants'  coun- 
sel did  then  and  there  except" 

The  defendants'  counsel  requested  the  judge  to  charge  "  that 
if  the  Company  did,  by  their  resolution,  intend  to  and  supposed 
they  had  bought  all  the  property  on  the  premises  at  Harlem, 
this  action  cannot  be  maintained." 

The  judge  refused  to  charge  otherwise  than  he  had  charged, 
and  the  defendants'  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $866.75. 

The  defendants  moved  at  the  Special  Term  for  a  new  trial, 
which  was  refused. 

From  the  judgment  entered  upon  the  verdict,  the  defendants 
appealed. 

A.  Thompson,  for  the  appellants. 

John  T.  Hoffman,  for  the  respondents. 
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By  the  Court — Woodruff,  J.  This  case  being  now  before 
us  on  appeal  from  the  judgment  only,  we  have  only  to  consider 
the  exceptions  which  were  duly  taken  at  the  triaL 

The  counsel  for  the  appellants  have  made  and  argued  some 
points  relating  to  the  sufficiency  of  the  proofs,  which,  however 
proper  on  the  motion  for  a  new  trial,  are  not  open  to  consideration 
here  as  a  ground  of  reversal.  The  defendants  not  having  appealed 
from  the  order  denying  a  new  trial,  must  be  taken  to  have  acqui- 
esced in  the  propriety  of  such  denial,  and  therefore  to  have  waived 
all  grounds  for  a  new  trial,  except  such  questions  of  law  as,  under 
the  exceptions  taken,  may  be  raised  on  an  appeal  from  the  judg- 
ment 

The  answer  of  the  defendants  distinctly  averred,  as  a  defense, 
that  the  property  for  the  use  whereof  the  action  is  brought,  was 
in  the  possession  and  use  of  Messrs.  Rider  &  Brothers,  in  Octo- 
ber, November  and  December,  1848,  when  the  defendants  pur- 
chased from  them  all  their  machinery,  tools,  steam  curers,  Ac., 
&c,  used  by  them  in  their  manufactory,  for  the  sum  of  $80,000. 
That  such  purchase  embraced  all  the  articles  in  controversy  here ; 
that  the  plaintiff,  Trotter,  acted  in  such  purchase  as  the  defendants9 
President,  and  that  the  defendants  took  possession  as  purchasers,' 
with  the  consent  of  the  plaintiflfe  and  Bider  k  Brothers,  and  in 
the  belief  that  all  of  such  articles  were  included  in  such  purchase, 
and  that  the  plaintifls  themselves,  while  acting  officers  of  the 
defendants,  until  after  January,  1862,  used  the  articles  in  question. 
And  the  defendants  deny  that  they  have  had  or  used  any  pro- 
perty named  in  the  complaint,  except  as  purchasers  as  aforesaid, 
with  the  knowledge  and  consent  of  the  plaintiffs. 

These  facts,  in  substance,  the  defendants  offered  to  prove  on 
the  trial;  and  the  Court  held  that,  as  between  the  parties  to  this 
suit,  the  question  of  title  had  been  passed  upon  in  the  former 
suit,  and  that  the  defendants  could  not  now  claim  as  purchasers. 

And  yet,  the  Court  charged  the  jury,  that  if  the  articles  in 
question  were  intended  by  Bider  and  Trotter,  (assignees,)  to  pass 
under  the  purchase  of  the  articles  in  use  by  Bider  &  Brothers, 
and  they  were  received  and  used  by  the  defendants,  as  purcha- 
sers, supposing  they  were  purchasers,  the  defendants  are  not  liable. 

We  are  of  opinion,  that  the  principle  of  this  direction  to  the 
jury  is  correct,  and  if  there  was  no  error  in  that  direction,  and 
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if  the  ruling  of  the  Court,  that  "  the  defendants  could  not  now 
claim  as  purchasers,"  is  to  be  taken  as  an  exclusion  of  evidence 
that  the  property  was  purchased  by  the  defendants,  from  Rider 
&  Brothers,  and  under  circumstances  which  forbid  these  plaintiffe 
to  set  up  title  in  themselves,  i.  &,  if  it  was  an  exclusion  of  evi- 
dence tending  to v  prove  the  facts  alleged  in  the  defendants'  answer, 
then  it  seems  inevitable  that  the  ruling  that  the  defendants  could 
not  now  claim  as  purchasers,  was  erroneous. 

If  Messrs.  Trotter  and  Rider  acted  for  the  defendants,  as  their 
officers,  in  making  a  purchase  of  the  property  of  Rider  &  Bro- 
thers, and  included  therein  the  articles  in  question ;  or,  if  they 
acquiesced  in  the  payment  of  the  $80,000  by  the  defendants,  and 
consented  to  their  taking  possession  and  using  the  articles,  under 
the  belief  that  such  articles  were  included  in  that  purchase,  then 
the  plaintiffs,  (Trotter  and  Rider,)  are  concluded.  They  are  estop- 
ped to  claim  title  in  themselves,  as  assignees  of  Goodyear  k  Ely. 
To  permit  them  to  make  such  a  claim  would  operate  as  a  fraud 
upon  the  defendants,  and  this  principle  is  substantially  recogniz- 
ed in  the  charge.  In  this  view  of  the  transaction,  the  defend- 
ants acquired  a  title  to  the  property  which  the  plaintifls  cannot 
gainsay  nor  deny.  The  title  was  not,  it  is  true,  acquired  by  pur- 
chase from  the  plaintiflB,  but  it  was  acquired  by  purchase  from 
Rider  &  Brothers,  under  circumstances  which  forbid  the  plaintiflB 
to  allege  that  Rider  &  Brothers  were  not  the  owners. 

The  judgment  record  given  in  evidence  by  the  plaintiffe  was 
conclusive  as  between  the  parties,  upon  the  question  determined 
thereby,  to  wit:  that  the  defendants  had  not  purchased  these 
articles  from  the  plaintiffe. 

But  it  did  not  in  anywise  prove  that  the  defendants  had  not 
title  to  the  property  acquired  by  the  purchase  from  Messrs.  Rider 
&  Brothers,  under  the  circumstances  above  suggested.  The  defend* 
ants  did  not,  in  this  action,  claim  by  purchase  from  the  plaintiflB, 
but  only  that  they  acquired  title,,  as  purchasers,  by  virtue  of 
the  transaction  with  Rider  &  Brothers,  and  the  acts  and  consent 
of  the  plaintiffs  in  relation  thereto.  Although  the  record  of  the 
former  judgment  was  a  bar  to  proof  of  title  by  purchase  from 
the  plaintiffe,  it  did  not  preclude  proof  of  title  acquired  in  any 
other  manner. 
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We  think,  therefore,  that  a  rejection  of  evidence  to  prove  that 
the  defendants  purchased  the  property-,  and  a  ruling  that  the 
question  of  title  to  the  articles,  as  purchasers,  had  been  passed 
upon  so  that  the  defendants  coutd  not  now  claim  as  purchasers, 
if  understood  to  exclude  proof  of  the  facts  set  forth  in  the  answer, 
was  not  only  inconsistent  with  the  charge,  but  was  erroneous. 

But  on  the  other  hand,  it  would  seem,  from  some  of  the  evi- 
dence which  was  afterwards  given,  that  the  ruling  on  the  trial 
was  understood  at  the  time  as  merely  excluding  evidence  of  a 
purchase  from  the  plaintifls,  and  the  Court  did  certainly  submit 
to  the  jury  the  question  whether  the  parties  respectively  did,  at 
the  time,  intend  that  the  articles  should  pass  under  the  pur* 
chase  from  Rider  &  "Brothers,  and  whether  the  defendants 
received  the  same  as  purchasers.  As  ^already  observed,  this  is 
so  inconsistent  with  the  exclusion  of  any  evidence  of  title  in  the 
defendants,  as  certainly  to  indicate  that  the  judge  himself  did 
not  intend  any  such  exclusion,  and  to  create  great  doubt  whether 
he  was  so  understood. 

Counsel,  on  the  argument  of  this  appeal,  differ  entirely  upon 
the  construction  of  the  ruling,  and  the  points  of  the  appellants 
assume  that  the  defendants  were  not  permitted  to  prove  that  they 
acquired  a  title  which  the  plaintiffs  were  not  at  liberty  to  deny. 
We  have  no  hesitation  in  saying  that  the  ruling,  as  intehded  by 
the  judge  at  the  time,  (as  we  gather  that  intention  from  the  whole 
aspect  of  the  case,  and  also  from  his  recollection  of  the  views  by 
which  he  was  governed,)  was  correct,  and  that  the  defendants 
could  not  defend  by  setting  up  a  title  acquired  by  purchase  from 
the  plaintiffs. 

And  yet,  as  the  case  is  settled  and  laid  before  us  on  this  appeal, 
the  offer  and  the  ruling  are  susceptible  of  the  construction  first 
above  considered,  and  we  ought  not,  perhaps,  to  say  that  the 
defendants'  counsel  may  not  have  so  understood  it 

We  hesitate  the  more  in  overruling  the  exceptions  taken, 
because  we  find  that  in  another  particular  the  defendants  have 
been  plainly  prejudiced. 

The  juiy  were  charged  that  if  thfe  property  in  question  did 
not  pass  under  the  purchase  from  Rider  &  Brothers,  and  if  the 
defendants  had  used  the  articles  until  they  had  become  valueless, 
they  must  answer  for  their  value,  or  for  the  value  of  their  use, 

Bogw.— Vol.  IV  2a 
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Taking  the  case  most  favorably  for  the  plaintiffs,  they  had 
permitted  the  defendants  to  use  the  articles  until  a  portion  of 
them  had  been  rendered  of  no  value.  In  this  there  was,  there- 
fore, no  ground  for  charging  the  defendants  with  the  value  of 
the  articles  as  for  a  tortious  conversion.  And  whin  at  length 
the  plaintiffs  demanded  the  goods,  the  defendants  permitted 
them  to  take  all  that  were  of  any  value.  So  that  the  defend- 
ants were  not  chargeable  at  all  as  tort  feasors,  and  the  plaintiffs 
were  not  liable  for  the  value  of  the  articles  as  such. 

Under  the  proofs,  all  that  the  plaintiffs  had  a  right  to  claim  was 
the  value  of  the  use  for  six  years  next  before  the  action  was 
brought 

The  jury  were  told,  in  another  clause  of  the  charge,  that  the 
statute  of  limitations  applies  to  all  the  period  anterior  to  six 
years  before  the  beginning  of  the  suit  And  yet,  under  the 
direction  which  permitted  the  jury  to  give  the  plaintiffs  the  value 
of  the  articles,  the  statute  of  limitations  could  not  be  applied  to 
the  case,  and  accordingly  the  jury  appear  to  have  given  to  the 
plaintiffs  the  full  value  of  the  articles  at  the  time  they  came  into 
the  possession  of  the  defendants. 

The  articles  came  to  the  defendants'  possession  about  eight  years 
before  this  action  was  commenced.  No  evidence  was  given  of 
the  value  of  their  use,  unless  such  value  could  be  inferred  from 
the  testimony  showing  the  probable  annual  depreciation  in  value 
from  the  use,  and  the  fact  that  during  the  period  of  use  some  of 
the  articles  had  been  worn  out  and  become  valueless.  It  may, . 
perhaps,  be  a  just  presumption,  that  in  the  ordinary  course  of 
business,  the  use  of  an  article  voluntarily  procured  and  used  for 
the  purposes  of  a  manufacture,  is  worth  at  least  its  ordinary 
deterioration  by  such  use.  But  such  a  presumption  is  by  no 
means  conclusive,  and  would  not  warrant  a  charge  that,  as  mat- 
ter of  law,  the  plaintiffs  were  entitled  to  recover  the  value  of  the 
articles. 

By  whatever  testimony  the  juiy  were  to  aiyive  at  the  fair 
value  of  the  use,  finding  the  value  of  the  articles  themselves,  as 
and  for  the  value  of  the  use,  precluded  the  application  of  the 
statute,  which  only  allowed  a  recovery  for  the  use  for  six  years. 

We  allude  to  this  branch  of  the  case  not  for  the  purpose  of 
reoognizing  the  exception  taken  to  the  charge  in  this  respect  as  a 
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sufficient  exception — the  exception  was  too  general ;  it  was  in 
terms  to  the  whole  charge — but  because  it  may  be  useful  on 
another  trial,  Vhich,  in  view  of  the  other  exception  before  noticed, 
we  think  should  be  had.  (4  Seld.,  87 ;  4  Kern.,  815.) 

Judgmeq^teveraed  and  new  trial  ordered,  costs  to  abide  the 
event 


Eichabd  Liddle,  Plaintiff  and  [Respondent,  v.  The  Market 
Fire  Insurance  Compart  of  the  Cut  of  New  York, 
Defendants  and  Appellants. 

Although  ft  policy -of  insurance  for  one  year  upon  goods  in  one  part  of  a  build- 
ing provides  that  if  any  person  insuring  shall  make  any  misrepresentation 
or  concealment,  or  if  the  building  be  occupied  in  any  way  so  as  to  render 
the  risk  more  hazardous  than  at  the  time  of  insuring,  the  insurance  shall  be 
void;  and  also  that  the  insurance  may  be  renewed  for  a  further  term,  the 
risk  not  being  changed,  if  the  premium  be  paid  and  indorsed;  and  then 
declares  that  "all  insurances,  original  or  renewed,  shall  be  considered  as 
made  under  the  original  representation  in  so  far  as  it  may  not  be  varied  by 
a  new  representation  in  writing,  which  in  all  cases  it  shall  be  incumbent  on 
the  insured  to  make,  where  the  risk  has  been  changed  either  within  itself 
or  by  sarroanding  and  adjacent  buildings." 

L  Edd,  nevertheless,  in  an  action  on  the  policy,  (the  same  having  been 
renewed  after  a  portion  of  the  building  had  been  appropriated  to  a  specially 
hazardous  use,)  that  parol  evidence  was  competent  to  show  that  at  the 
time  of  the  application  for  renewal  the  insured  verbally  communicated  to 
the  Secretary  of  the  Insurance  Company  that  such  change  in  the  risk  had 
taken  place.  And  also  held,  that  the  renewal  after  such  verbal  communica- 
tion was  a  waiver  of  the  provisions  above  recited.  (Woodruff,  J.,  dissented.) 

%  Where  after  a  communication  had  been  opened  between  the  store,  which 
contained  the  insured  goods,  and  an  adjoining  store,  then  hired  by  the 
insured  for  the  purposes  of  his  business,  the  following  indorsement  was 
made  on  the  policy :  "  October  3d,  1855.  The  communication  made  with 
adjoining  stores  does  not  prejudice  this  insurance."  Held,  that  such  indorse- 
ment did  not  operate  to  extend  the  insurance  so  as  to  cover  or  protect  any 
goods  in  such  adjoining  store ;  and  also  that,  parol  evidence  to  show  that 
the  parties  intended  by  such  indorsement  to  extend  the  insurance  to  such 
goods  was  inadmissible. 
(Before  Slossok,  Woodruff  and  Pixrbepoht,  J.  J.)  . 

Heard,  October  7th,  1858;  decided,  February  19th,  1859. 
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This  action  came  before  the  Court  by  appeal  from  the  judg- 
ment rendered  for  the  plaintiff  on  a  verdict  in  his  favor  for  $2,112. 
The  action  was  tried  on  the  21st  day  of  April,  1866,  before  Mr. 
Justice  Slosson  and  a  jury. 

The  complaint  of  the  plaintiff  prays  judgment  for  $2,000  and 
interest,  being  the  amount  insured  by  the  defendants  by  policy, 
dated  December  28th,  1866,  on  the  plaintiff's  " stock,  as  a 
house  and  kitchen  furnisher  and  dealer  in  stoves,  manufacturer 
of  tin  and  sheet  iron  ware;  on  his  store  fixtures,  furniture  and 
signs ;  on  his  tools  appertaining  to  his  business  as  manufacturer 
aforesaid ;  all  contained  in  the  premises  occupied  by  him  ip  the 
westerly  end  of  the  brick  building  known  as  City  Central  Hall, 
situate  on  the  corner  of  Fulton  avenue  and  Elm  place,  city  of 
Brooklyn,"  averring  a  loss  by  fire  during  the  period  of  insurance 
exceeding  that  sum,  proofs  of  loss,  Ac.,  &c. 

The  answer  averred  that  the  insurance  was  made  by  a  policy 
dated  December  28th,  1864,  which  was  renewed  for  one  year 
December  28th,  1866,  and  again  for  one  year  December  28th, 
1866,  by  certificates  of  renewal.  It  denied  that  the  plaintiff  had 
lost  by  the  fire  the  alleged  amount  of  goods  in  the  premises 
covered  by  the  policy,  and  averred  that  the  goods  being  at  the 
time  of  the  fire  in  that  particular  store  were  of  small  amount;  and 
it  further  averred  that  when  the  policy  was  executed  the  build- 
ing described  therein  was  not  in  any  part  of  it  occupied  for  extra 
hazardous  or  specially  hazardous  purposes,  but  before  the  last 
renewal  the  building  was  put  to  a  specially  hazardous  purpose, 
and  the  risk  greatly  increased  by  the  use  thereof  for  a  bakery,  of 
which,  at  the  time  of  the  last  renewal,  the  defendants  were  igno- 
rant ;  and  that  the  plaintiff,  in  violation  of  the  conditions  annexed 
to  the  policy,  foiled  to  give  notice  of  such  increase  of  the  risk, 
and  the  alleged  fire  in  fact  originated  in  the  said  bakery.  The 
other  grounds  of  defense  are  not  material  to  the  case  as  consid- 
ered on  the  appeal. 

On  the  trial  the  plaintiff  zead  the  policy  and  certificates  of 
renewal  in  evidence,  bearing  the  dates  alleged  in  the  answer.  It 
was  part  of  the  terms  of  the  policy  that  "if  the  premises  men- 
tioned in  the  policy  shall  at  any  time  after  making,  and  during 
the  time  this  policy  would  otherwise  continue  in  force,  be  appro- 
priated! applied,  or  used,  to  or  for  the  purpose  of  carrying  on  or 
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exercising  therein  any  trade,  business  or  vocation  denominated 
hazardous  or  extra  hazardous,  or  specified  in  the .  memorandum 
of  special  rates,  in  the  terms  and  conditions  annexed  to  this  policy ; 
or  for  the  purpose  of  storing  therein  any  of  the  articles,  goods 
or  merchandise  in  the  same  terms  and  conditions  denominated 
hazardous  or  extra  hazardous,  or  included  in  the  memorandum 
of  special  rates,  except  as  herein  specially  provided  for,  or  here- 
after agreed  to  by  this  corporation,  in  writing,  to  be  added  to  or 
indorsed  upon  this  policy,  then  and  from  thenceforth,  so  long  as 
the  same  shall  be  so  appropriated,  applied  or  used  these  presents 
shall  cease,  and  be  of  no  force  or  effect"  "And  that  this  policy 
is  made  and  accepted  in  reference  to  the  proposals  and  conditions 
hereto  annexed,  which  are  to  be  used  and  resorted  to,  in  order 
to  explain  the  rights  and  obligations  of  the  parties  hereto,  in  all 
cases  not  herein  specially  provided  for." 

"This  insurance  (the  risk  not  being  changed)  may  be  contin- 
ued for  such  further  term  as  shall  be  agreed  on,  provided  the 
premium  therefor  is  paid,  and  indorsed  on  this  policy,  or  a 
receipt  given  for  the  same." 
Bakeries  are  mentioned  in  the  policy  as  specially  hazardous. 
By  the  conditions  annexed  to  the  policy  "applications  for 
insurance  must  be  in  writing,  and  must  specify  the  construction 
and  materials  of  the  building  containing  the  property  to  be 
insured;  by  whom  occupied;  whether  as  a  private  dwelling  or 
otherwise;  whether  any  manufactory  is  carried  on  within  it;" 
|  and  "  if  any  person,  insuring  any  building  or  goods  in  this  office, 

,  shall  make  any  misrepresentation  or  concealment ;  or  i£  after  the 

J  expiration  of  a  policy  of  insurance,  and  before  renewal  thereof, 

|  the  risk  of  the  building  shall  be  increased  by  any  means  what- 

!  soever  within  the  control  of  the  assured ;  or  if  such  building  or 

premises  Bhall  be  occupied  in  any  way  so  as  to  render  the  risk 
|  more  hazardous  than  at  the  time  of  insuring,  such  insurance 

shall  be  void  and  of  no  effect" 
|  And  the  twelfth  condition  was  as  follows,  viz. : 

"XIL  Insurances,  once  made,  may  becontinued  for  such  further 

time  as  may  be  agreed  on ;  the  premium  required  therefor  being 

paid  and  indorsed  on  the  policy,  or  a  receipt  given  for  the  same ; 

I  and  all  insurances,  original  or  renewed,  shall  be  considered  as 

made  under  the  original  representation,  in  so  for  aa  it  may  not 
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be  varied  by  a  new  representation,  in  writing,  which,  in  all  cases, 
it  shall  be  incumbent  on  the  party  insured  to  make,  where  the 
risk  has  been  changed,  either  within  itself,  or  by  the  surrounding 
or  adjacent  buildings.  And  ifj  at  or  before  the  time  of  renewing 
any  policy  of  insurance  on  property  where  the  risk  has  been 
increased  by  the  erection  of  buildings,  or  by  the  use  or  occupa- 
tion of  the  premises  insured,  or  of  the  neighboring  premises,  the 
assured  shall  fail  to  give  information  thereof  said  policy  and 
renewal  shall  be  void  and  of  no  effect" 

In  December,  1854,  when  the  original  insurance  was  effected, 
the  plaintiff  occupied  but  one  store.  The  entire  building  was 
120  feet  long,  and  was  a  large  hall  divided  into  five  stores,  the 
plaintiff  occupying  the  store  at  the  corner.  In  October,  1865, 
the  plaintiff  took  also  the  store  next  adjoining,  and  opened  a 
communication  between  the  two,  and  on  application  by  him  the 
defendants  made  a  re-survey  of  the  premises,  which  appeared  to 
have  been  done  in  accordance  with  a  memorandum  on  the  policy 
in  pencil  marks,  proved  to  be  the  handwriting  of  Mr.  Birdsall, 
who  was  President  of  the  defendants  in  1865,  in  these  words, 
"  connection  with  apartments  next  adjoining  on  Fulton  avenue ; 
r^survey."  After  this  re-survey,  the  following  indorsement  on 
the  policy  was  made,  "  October  3d,  1865.  The  communication 
made  with  adjoining  stores  does  not  prejudice  this  insurance." 

In  the  summer  of  1856,  one  of  the  divisions  of  the  building 
was  taken  for  a  steam  bakery,  and  the  oven  and  machinery  con 
nected  therewith  were  introduced  and  the  business  was  carrier  t 
on,  which  was  proved  to  bring  the  building  and  goods  insured 
therein  within  the  denomination  of  specially  hazardous  risks, 
only  insured  at  higher  rates  of  premium  than  the  plaintiff  paid, 
and  the  fire  in  question  was  in  fact  caused  thereby. 

The  plaintiff  in  his  testimony  respecting  the  renewal  of  the 
policy  stated  that  when  he  applied  in  December,  1856,  for  the 
last  renewal,  he  informed  the  Secretary  of  the  defendants  that 
the  bakery  had  been  introduced  into  the  building,  and  asked 
him  "whether  he  had  not  better  send  over  some  of  his  folks  to 
see  the  building,"  and  that  the  Secretary  said,  "yes,  we'll  let  oui 
surveyor  go  over  and  see  it,  or  re-survey  it,  or  words  to  that 
effect"  The  Secretary  of  the  defendants  being  examined  un- 
qualifiedly denied  that  any  such  statements  were  made  to  him 
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or  that  he  ever  had  any  conversation  with  the  plaintiff  on  the 
subject  of  the  bakery,  or  that  he  knew,  when  the  policy  was 
renewed,  of  the  existence  of  a  bakery  in  the  premises,  or  of  an 
oven  or  machinery  of  any  kind,  or  that  any  resurvey  was  made 
in  reference  to  the  bakery,  or  to  the  said  renewal. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  no 
statement  in  writing  was  made  at  the  time  of  the  last  renewal, 
disclosing  the  increase  of  the  risk. 

The  motion  was  denied,  and  the  defendants  excepted. 

It  appeared  that  about  $5,000  worth  of  goods  were  destroyed 
by  the  fire.  These  goods  were  at  the  time  in  both  of  the  stores 
occupied  by  the  plaintiff  and  there  was  other  insurance  on  the 
goods  to  the  amount  of  $2,000.  On  the  question,  what  propor- 
tion of  the  goods  lost  were  in  the  corner  store  at  the  time  of  the 
fire,  the  evidence  was  conflicting. 

During  the  examination  of  the  plaintiff  as  a  witness  in  his  own 
behalf;  his  counsel  inquired  as  follows: 

"Q.  State  what  was  said  by  you  to  the  officers  of  the  Com- 
pany, at  the  time  memorandum  of  communication  was  indorsed, 
as  to  your  intention  thereafter  to  occupy  both  the  stores  ? 

44  (Defendants'  counsel  objects  that  the  question  asks  for  parol 
evidence  to  enlarge  the  construction  of  policy.  Objection  over- 
ruled and  exception  noted.) 

"A.  To  the  best  of  my  knowledge,  I  stated  I  was  going  to 
separate  my  stock  and  keep  a  portion  of  it  in  the  new  store,  and 
occupy  both  stores." 

At  the  close  of  the  testimony  the  defendant  renewed  his  motion 
for  a  nonsuit,  on  the  ground  of  the  non-compliance  by  the  plain- 
tiff with  the  twelfth  condition  of  the  policy,  claiming  that  the 
conflict  in  the  oral  testimony  presented  a  case  which  made  that 
condition  controlling.  The  motion  was  denied,  and  the  defend- 
ants excepted. 

The  Court  thereupon  charged  the  jury,  that  the  privilege 
inserted  in  the  policy,  October  3d,  1866,  of  connecting  with  the 
adjoining  store,  did  not  of  itself  extend  the  insurance  over  that 
store,  nor  by  the  language  and  terms  of  the  policy,  and  of  the 
renewal  certificates,  is  the  insurance  necessarily  extended  to  the 
stock  in  such  adjoining  store,  but  that  the  insurance  was  so  ex- 
tended, if  the  jury  should  find  that  such  was  the  intention  of  the 
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parties  when  the  privilege  was  given,  and  the  renewals  made; 
and  that  in  determining  that  intention,  the  jury  might  consider 
the  verbal  communication  made  by  the  plaintiff  when  he  applied 
for  the  privilege  of  making  the  connection,  the  pencil  indorse- 
ment on  the  policy,  and  the  fact  of  the  resurvey  made  by  the 
defendants  at  the  plaintiff's  request 

That  if  the  jury  should  find,  that  the  policy  was  intended  by 
the  parties  to  cover  the  goods  in  both  stores,  they  would  find  for 
the  plaintiff  the  amount  of  the  actual  loss  he  had  sustained,  but 
if  they  found  that  the  policy  covered  only  the  corner  store,  they 
would  find  for  the  plaintiff  no  greater  sum  than  the  value  of  the 
goods  lost  in  that  store ;  in  no  event  in  either  case  exceeding  the 
sum  insured,  and  the  interest  thereon. 

The  Court  farther  charged  the  jury,  that  if  they  found  that  the 
risk  to  the  premises  had  been  increased  by  the  erection  in  them 
of  the  steam  bakery  and  machinery  spoken  of,  they  should  find 
for  the  defendants,  unless  they  found  that  at  the  time  of  obtaining 
the  last  renewal  the  plaintiff  made  a  full  and  fair  communication 
to  the  defendants  of  the  facts  so  increasing  the  risk,  so  that  the 
Company  had  full  notice  of  that  fact,  and  had  a  full  opportunity 
of  re-surveying  the  premises  before  renewing  the  policy ;  that  if 
they  should  find  this  to  have  been  so,  then  he  charged  them  for 
the  purposes  of  this  trial,  that  the  policy  was  not  rendered  void 
by  the  plaintiff  not  having  literally  complied  with  the  twelfth 
condition  in  the  policy,  in  not  making  his  representation  or  com- 
municating his  information  in  respect  to  the  bakery  in  writing. 

The  defendants'  counsel  duly  and  separately  excepted  to  the 
portions  of  the  charge,  which  allowed  the  jury,  in  determining 
the  intention  of  the  parties  when  the  connection  with  the  adja- 
cent store  was  permitted,  to  take  into  consideration  the  verbal 
statements  made  at  the  time  by  the  plaintiff.  Also,  to  that 
portion  in  which  the  Court  instructed  the  jury  that  if  the  plain- 
tiff,  on  obtaining  his  last  renewal,  made  a  verbal  statement  of  the 
facts  which  had  increased  the  risk  to  the  premises,  the  absence 
of  a  statement  in  writing  did  not  render  the  policy  void.  And 
said  exceptions  were  severally  duly  noted. 

The  jury  having  retired,  returned  into  court  with  a  verdict  for 
the  plaintiff  of  $2,112. 
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Stephen  P.  Nash,  for  the  defendants,  (appellants.) 

I  The  extent  of  the  risk  covered  by  the  defendants  was  to  be 
ascertained  from  the  policy,  which  originally  embraced  only  the 
single  store  occupied  by  plaintiff,  "in  the  west  end  of  the  City 
Central  Hall."  Testimony  was  admissible  to  locate  that  store,  but, 
clearly,  evidence  of  verbal  statements  between  the  parties  at  the 
time  the  policy  was  written,  would  not  be  admissible  to  enlarge 
the  meaning  of  its  language.  When  plaintiff  took  an  additional 
store,  it  was  optional  with  the  parties  to  include  both  stores  in 
the  insurance  or  not,  as  they  might  agree,  but  having  put  in  writ- 
ing what  they  did  agree  to,  parol  evidence  to  enlarge  the  terms 
of  the  writing  was  inadmissible.  The  writing  was  simply  a  per- 
mission to  make  a  communication  with  the  next  store,  an  altera- 
tion in  the  premises,  which,  but  for  the  permission, 'might  have 
avoided  the  policy.  To  make  of  this,  by  parol  evidence,  an 
extension  of  die  risk  so  as  to  embrace  both  stores,  was  clearly  a 
variation  of  the  contract  (N.  T.  Gas  Light  Co.  v.  Mech.  F.  Ins. 
Cbn  2  Hall,  108 ;  Angell  on  Fire  Ins.,  56,  §  21.) 

EL  The  twelfth  condition  of  the  policy  made  it  incumbent  on 
plaintiff,  when  he  procured  the  last  renewal,  to  make  a  represen- 
tation in  writing  as  to  the  increased  risk  caused  by  the  steam 
bakery.  He  succeeded,  however,  in  practically  annulling  this 
condition,  by  his  own  oath,  unsupported  by  other  evidence,  that 
he  had  given  verbal  notice  to  the  defendants'  secretary  of  the 
facts  which  the  contract  required  to  be  stated  in  writing. 

1.  The  original  contract  of  insurance  had  expired.  When  the 
plaintiff  came  to  renew  it  he  was  required  by  the  conditions  in 
reference  to  which  the  policy  was  originally  "  made  and  accepted," 
to  make  a  representation  in  writing  if  the  risk  were  changed ; 
the  body  of  the  policy  providing  for  the  case  of  a  renewal, 
"the  risk  not  being  changed."  The  case  stands,  therefore,  in  the 
same  position  as  if  the  Company  were  then  applied  to  for  the  first 
time  for  an  insurance,  and  the  conditions  required  the  application 
to  be  in  writing,  and  to  contain  certain  statements  material  to  the 
risk.  In  such  a  case,  where  the  application  omits  material  facts, 
verbal  notice  of  such  facts  to  the  agent  effecting  the  insurance, 
does  not  cure  the  omission.  {Jennings  v.  The  Chen.  Co.  MuU  Ins. 
Co.,  2  Denio,  75 ;  approved  in  Gates  v..Mad.  Co.  MvL  Ins.  Cb.,  2 
Comst,  43;  and  WUsm  v.  Eerk.  Co.  Mut.  Ins.  Co.,  2  Seld.,  53; 

Bosw.— Vol.  IV.  24 
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WestfaU  v.  The  Hudson  River  Fare  Ins.  Co.,  2  Duer,  490;  &  G, 
Ct  of  Appeals,  MS.) 

2.  The  theory  of  the  Court  upon  the  trial  seems  to  have  been 
that,  fuming  verbal  notice  of  the  increased  risk  to  have  been 
given  to  the  Secretary,  if  he  did  not  require  a  statement  in  writ- 
ing he  waived  the  condition. 

Without  disputing  that  a  parly  to  a  written  agreement  may,  in 
many  cases,  dispense  by  parol  with  conditions  in  his  favor,  which 
he  might  by  the  terms  of  the  agreement  insist  upon,  it  is  submit- 
ted that  such  dispensations,  to  amount  to  a  waiver,  should  be 
express,  the  ground  upon  which  the  Courts  sustain  them  being 
that  a  party  shall  not  be  heard  to  insist  upon  a  performance  which 
he  has  prevented.  In  this  case,  the  alleged  waiver  is  a  mere 
inference  from  the  agent's  silence,  under  a  notice  which  he  denies 
receiving,  and  so  the  very  object  of  the  condition,  the  securing, 
that  is,  of  written  evidence  of  the  transaction  is  destroyed.  It  is 
not  pretended  (that  there  was  anything  said  in  reference  to  a 
waiver,  but  the  argument  is  that  the  benefits  of  the  twelfth  con- 
dition, which  was  already  a  part  of  the  agreement,  were  lost, 
unless  its  requirements  were  verbally  imposed  anew. 

3.  But  the  defendants'  Secretary  had  no  right  to  waive  the 
requirements  of  the  twelfth  condition.  His  authority  was  to 
issue  and  renew  policies  in  accordance  with  the  terms  and  condi- 
tions expressed  in  them.  The  form  of  the  policy,  its  clauses, 
provisoes  and  conditions,  expressed  the  terms  upon  which  the 
corporation  were  willing  to  insure ;  its  subordinate  agents  had 
no  right  to  dispense  with  these. 

'EH.  The  evidence  in  reference  to  the  alleged  notice  of  the 
increased  risk,  was  the  testimony  of  the  plaintiff  only.  Had  the 
claim  been  almost  any  other  than  one  against  an  insurance  com- 
pany, it  would  hardly  have  received  credit  fr6m  a  jury,  unsup- 
ported as  it  was  by  all  Other  proof.  It  is  not  credible  that  an 
insurance  company,  with  full  notice  of  facts  entitling  it  to  a 
higher  rate  of  premium,  should  not  have  claimed  it  But  if  all 
the  conditions  companies  may  impose  as  safeguards  against  fraud 
and  false  swearing  may  be  broken  down  by  the  kind  of  evidence 
that  the  contract  they  enter  into  excludes,  they  have  little  security 
against  the  grossest  impositions,  no  matter  how  weak  the  evidence 
against  them. 
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I.  T.  Williams,  for  the  plaintiff  (respondent). 

I.  The  renewal  of  the  policy  on  the  28th  day  of  December, 
1856,  was  equivalent  to  the  issuing  of  a  new  policy,  as  of  that 
date,  in  the  identical  words  of  the  old  policy,  save  the  dates. 

1.  If  we  read  the  policy  as  bearing  date  the  28th  day  of  De- 
cember, 1856,  it  is  broad  enough  to  cover  all  the  property  in 
both  stores. 

2.  It  is,  then,  immaterial  whether  the  ruling  of  the  Court  upon 
the  question,  was  correct  or  not 

8.  The  testimony  was  competent  to  show,  that  prior  to  the 
last  renewal,  the  defendant  knew  that  the  plaintiff  was  occupy- 
ing both  stores,  and  that  his  stock  was  partly  in  one  and  partly 
in  the  other. 

4  The  ruling  upon  this  point  is  immaterial,  as  it  appears  that 
the  value  of  the  property  destroyed  in  the  comer  store  amounted 
to  more  than  the  sum  recovered. 

IL  The  Company  clearly  had  the  power  to  waive,  and  in  fact 
did  waive,  their  own  rule,  and  issued  the  .policy — £  &,  the  re- 
newal— upon  the  verbal  representations  of  the  plaintiff,  and 
received  his  money,  thereby  waiving  any  latent  rule  to  the  con- 
trary, which  it  may  have  prescribed  for  its  own  convenience. 
(See  Mechanics'  &  Farmed  Bank  v.  Smith,  19  Johns.,  115 ;  Oreen 
v.  Bateman,  2  M.  k  W.,  859;  Tuttle  v.  Lvve,  7  Johns.,  470; 
Hutchinson  v.  Brother,  5  M.  &  W.,  585 ;  Pitt  v.  Smith,  8  Camp., 
33.) 

By  the  Court— Slosson,  J.  Had  it  clearly  appeared  by 
uncontradicted  evidence  that  the  verdict  was  not  larger  than  the 
defendants'  proportion  of  the  loss  on  the  goods,  fixtures,  &c., 
actually  destroyed  by  the  fire  in  the  corner  store,  I  should  not 
be  disposed  to  disturb  it  The  whole  question  would  then  have 
tamed  on  the  correctness  of  the  second  proposition  of  the  judge's 
charge ;  and  in  respect  to  that,  a  majority  of  the  Court  hold  that 
it  is  perfectly  competent  for  a  party  to  an  instrument  to  waive  a 
strict  compliance  with  a  condition  of  the  contract  in  his  favor, 
which  we  hold  this  condition  to  be,  and  that,  assuming  Liddle's 
testimony  to  have  been  true,  and  that  a  verbal  communication 
of  the  erection  of  the  bakery  was  in  fact  made  by  him  to  the 
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Secretary,  on  his  application  to  the  Company  for  the  last  renewal, 
and  assuming  that  the  notice  thus  given  to  that  officer  was  notice 
to  the  Company  itself  in  respect  to  which  no  point  was  made  at 
the  trial,  but  it  was  rather  conceded — the  Company,  by  renewing 
the  policy  after  such  notice,  waived  a  strict  compliance  with  the 
twelfth  condition  of  the  policy,  which  required  such  information 
to  have  been  made  in  writing,  and  that  in  any  event  the  Com- 
pany, under  such  circumstances,  are  estopped  from  setting  up  the 
increased  risk  in  bar  of  the  action.  (Ames  v.  The  N.  T.  Mer.  Ins. 
Co.,  4  Kern.  R,  258 ;  Smith  v.  Qvgerty,  4  Barb.  S.  C.  R.f  614; 
McEwen  v.  The.  Montgomery  Co.  MuL  Ins.  Co.,  5  Hill  R,  101 ; 
WHscm  v.  The  Genesee  MuL  Ins.  Co.,  4  Kern.  R,  418.) 

The  proof)  however,  if  not  conclusive  the  other  way,  leaves 
it  at  least  in  doubt  whether  the  defendants'  pro  rata  proportion 
of  the  loss  on  the  goods  actually  destroyed  in  the  corner  store, 
including  the  cellar  and  loft,  was  not  considerably  less  than  the 
verdict  In  other  words,  whether  there  was  an  amount  of  goods 
destroyed  in  the  corner  store,  which,  on  a  pro  rata  division  of  the 
loss  between  the  defendants  and  the  New  World  Insurance  Com- 
pany, would  make  the  defendants'  proportion  equal  to  the  amount 
of  the  verdict 

It  becomes  necessary,  therefore,  to  consider  whether  there  was 
error  in  the  first  portion  of  the  charge,  which  was  as  follows : 
11  That  the  privilege  inserted  in  the  policy,  October  the  3d,  1855, 
of  connecting  with  the  adjoining  store,  did  not,  of  itself  extend 
the  insurance  over  that  store,  nor,  byt  the  language  and  terms 
of  the  policy  and  of  the  renewal  certificates,  is  the  insurance 
necessarily  extended  to  the  stock  in  such  adjoining  store,  but 
that  the  insurance  was  so  extended,  if  the  jury  should  find  that 
such  was  the  intention  of  the  parties  when  the  privilege  was 
given  and  the  renewals  made,  and  that  in  determining  that 
intention,  the  jury  might  consider  the  verbal  communication 
made  by  the  plaintiff)  when  he  applied  for  the  privilege  of 
making  the  connection,  the  pencil  indorsement  on  the  policy,  and 
the  fact  of  the  resurvey  made  by  the  defendants  at  the  plaintiff's 
request"  ' 

The  privilege  of  communication  between  the  two  stores,  was 
inserted  in  the  policy  October  the  8d,  1855,  in  these  words : 
"The  communication  made  with  adjoining  stores,  does  not  pre- 
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judioe  this  insurance."  The  verbal  communication  made  by  the 
plaintiff  at  the  time  he  applied  for  this  privilege,  was,  that  he 
was  going  to  separate  his  stock,  and  keep  a  portion  of  it  in  the 
new  store,  and  occupy  both  stores,  and  the  pencil  indorsement 
on  the  policy,  made  by.  the  Company's  then  President,  was, 
M  Connection  with  apartments  next  adjoining  Fulton  avenue — 
re-survey. 

If;  as  the  judge  charged,  and  correctly,  the  privilege,  as  in- 
serted in  the  policy,  did  not  of  itself  extend  the  insurance  over 
the  goods  in  the  adjoining  store,  and  there  was  nothing  in  the  lan- 
guage of  the  policy  itself  which  necessarily  embraced  the  stock 
in  such  adjoining  store,  then  the  admission  of  evidence  of.  what 
was  said  at  the  time  the  plaintiff  applied  for  the  privilege,  .was 
the  admission  of  parol  evidence  to  enlarge  the  terms,  scope  and 
force  of  the  written  contract,  and,  in  effect,  to  incorporate  a  new 
provision  into  it 

It  is  urged  that  the  language  of  the  policy  was  broad  enough 
to  embrace  both  stores,  as  both  stores  in  fact  constituted  the 
"corner  of  "  the  two  streets  named  in  the  policy.  The  answer 
is,  that  when  the  policy  was  first  executed,  there  was  a  corner 
store  distinct  from  that  which  was  subsequently  connected  with 
it,  and  its  language  must  always  be  read  in  the  sense  in  which  it 
was  then  used.  To  admit  the  evidence  objected  to,  would  be  to 
enlarge  the  meaning  of  these  words,  and  to  give  to  them  another 
and  different  signification  than  that  in  which  they  were  under- 
stood when  employed  by  the  parties.  {Jennings  v.  The  Chenango 
Co.  Mutual  Ins.  Co.,  2  Denio  B.,  75;  Lamatte  v.  The  Hudson 
Biver  Fire  Ins.  Cb.,  17  N.  Y.  Sep.,  199.) 

There  must  be  a  new  trial,  costs  to  abide  the  event 

Pikbbkpqht,  J.,  concurred. 

Woodbtiff,  J.  I  am  not  able  to  concur  in  the  conclusion, 
that  the  policy  in  this  case  was  valid  if  the  jury  found  that  at 
the  time  of  obtaining  the  last  renewal  the  plaintiff  made  a  full 
and  fair  communication  to  the  defendant  of  the  facts  increasing 
die  risk,  notwithstanding  the  communication  was  not  in  writing. 

The  twelfth  condition  annexed  to  the  policy  of  insurance  was 
a  reasonable  condition,  and  one  to  which  both  parties  to  the 
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insurance  must  be  deemed  to  have  agreed,  as  a  part  of  the  express 
contract 

It  was  designed  to  protect  the  defendants  against  liability  upon 
renewals  after  a  change  in  the  risk,  unless  they  had  clear  infor- 
mation of  such  change,  and  the  particulars  thereof,  in  such  a 
form  as  amounted  to  a  warranty  of  the  then  actual  condition  of 
the  insured  premises. 

It  was  a  voluntary  agreement  of  the  parties  also  in  relation  to 
the  nature  of  the  evidence  which  alone  should  be  competent  to 
show  that  the  application  of  the  plaintiff  for  insurance  was 
altered  when  he  sought  a  renewal. 

The  defendants  had  insured  the  plaintiff,  upon  his  written  ap 
plication  representing  the  condition  of  the  premises,  and  it  was  a 
wise  and  reasonable  precaution,  to  stipulate  that  any  renewal  of 
that  policy  should  be  considered  as  made  upon  the  same  repre- 
sentation, unless  varied  by  a  new  representation  in  writing;  and 
this  being  assented  to,  the  plaintiff  knew  when  he  accepted  the 
renewal,  that  according  to  the  express  terms  of  the  contract,  such 
renewal  was  to  be  deemed  and  construed  as  an  insurance  made 
upon  his  written  representations  made  when  the  policy  was  first 
issued. 

Unless  this  be  so,  the  requirement  that  such  new  representation 
should,  in  order  to  vary  the  rights  of  the  parties  be  in  writing, 
was*  wholly  useless  and  nugatory.  No  case  can  be  stated  in 
which,'  if  an  oral  communication  is  equally  effective,  this  stipu- 
lation could  have  any  operation,  and  for  the  obvious  reason  that 
the  assured  may  wholly  disregard  it,  and  nevertheless  recover. 

It  was  surely  competent  for  the  parties  to  agree  by  what  means 
alone  the  representation  first  made  should  be  altered  Had  the 
condition  read  in  terms,  that  no  merely  verbal  communication 
made  to  the  Secretary  of  the  Company  shall  have  that  effect,  it 
could  not,  I  think,  be  claimed  that  the  Company  had  not  a  per- 
fect right  so  to  define  and  limit  the  power  of  their  officer  to  act, 
and  yet  the  doctrine  contended  for  binds  the  corporation  in  the 
face  of  their  express  refusal  to  be  bound. 

These  conditions  are  not  technical  merely.  The  Company 
may  very  properly  be  taken  to  have  had  in  view,  just  what  has 
happened  in  this  case,  viz. :  a  conflict  of  evidence  upon  the  very 
question,  whether  when  this  renewal  was  made,  the  assured  rep* 
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resented  to  them  that  the  risk  had  been  changed  by  the  introduc- 
tion of  the  bakery,  oven,  Ac. 

.Their  Secretary  testified  positively  that  no  such  representation 
was  made  to  him,  and  that  he  did  not  know  of  the  existence  of 
the  bakery,  nor  of  an  oven,  nor  of  machinery,  on  the  premises. 

Not  only  so,  both  parties  were  interested  to  guard  against  the 
uncertainty  of  human  life  and  memory,  and  the  danger  of  rely- 
ing upon  means  of  proof  seldom  very  accurate,  often  and.  easily 
rendered  unavailable.  The  assured  himself  had  protection  in 
this  condition  as  well  as  the  Company. 

The  mutuality  of  benefit  to  the  parties  in  confining  them  both 
to  the  terms  of  the  stipulation  will  be  apparent,  if  we  suppose 
that  the  defendants  were  here  claiming  that  at  the  time  of  the 
renewal,  the  assured  made  to  their  Secretary  an  oral  representation 
amounting  to  a  warranty  in  some  particular  not  mentioned  in 
his  original  written  representation,  and  also  claiming  that  such 
warranty  was  broken;  the  plaintiff  would  himself  then  appreci- 
ate the  benefit  of  a  stipulation  forbidding  any  such  proofj  that 
his  original  representation  had  been  altered  or  changed. 

There  is  nothing  in  this  case  to  warrant  a  charge  of  fraud  on 
the  part  of  the  defendants;  it  stands  upon  the  single  question: 
When  the  parties  have  expressly  agreed  that  any  renewal  of  the 
policy  shall  be  deemed  made  in  reliance  upon  the  original  writ- 
ten representations  unless  a  new  representation  is  made  by  the 
assured  in  writing,  will  an  oral  representation  have  the  effect  to 
create  the  exception? 

It  is  not  denied  that  if  the  renewal  is  to  be  deemed  made  upon 
the  original  representations,  the  policy  is  void.  I  think  the 
agreement  of  the  parties  is  binding  upon  both  of  them,  and  that 
the  Court  is  bound  tfirgive  it  effect 

The  case  of  Ames  v.  The  New  York  Mutual  Insurance  Company, 
(4  Kern.  B.,  258,)  does  not  appear  to  me  to  conflict  with  this  view 
of  the  subject  There  no  representation  whatever  in  writing 
was  made  by  the  assured.  What  the  defendants  relied  upon  as 
a  representation  was  a  mere  memorandum  made  by  their  own 
agent  The  agent  was  fully  apprised  of  all  the  facts.  There 
was  nothing  in  the  conditions  of  the  insurance  that  directly  or 
impliedly  imported  that  no  policy  issued  by  the  officers  of  the 
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Company  should  be  valid  or  binding,  unless  based  upon  a  writ- 
ten application  by  the  assured. 

If  the  Company  chose  to  insure  without  any  application  what- 
ever, containing  the  particulars,  which,  if  an  application  was 
made,  must  be  inserted  therein,  they  might  well  be  held  bound 
But,  if 'in  fact,  an  application  was  made,va  stipulation  that  such 
application  should  be  deemed  a  continuing  representation,  unaf- 
fected by  merely  verbal  statements  to  one  of  the  officers  of  the 
Company,  may  yet  be  binding  upon  both  parties. 

In  the  case  cited  no  application  was  made  by  the  assured. 
The  agent  of  the  Company  had  actual  knowledge  of  the  incum- 
brances on  the  property.  The  policy  itself  contained  express 
mention  of  the  other  insurances  on  the  same  property. 

It  is  impossible  to  say  in  that  case,  that  the  assured  had  viola- 
ted any  condition  upon  which  the  insurance  -was  made.  Some 
of  the  language  of  the  opinion  may  seem  to  sustain  the  plaintiff's 
claim  in  this  action,  but  the  case  itself  is  not  inconsistent  with 
the  views  above  expressed. 

I  think,  therefore,  that  for  this  reason,  as  well  as  for  the  reason 
that  testimony  was  received  to  oral  representations  made  at  the 
time  of  renewing  the  policy,  to  alter  and  enlarge  the  operation 
of  the  permission  then  given  to  open  a  communication  with  the 
adjoining  store,  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event 

Judgment  reversed  and  a  new  trial  ordered. 


Alexander  MoKknbib,  Plaintiff  v.  John  Fabbbll  and  John 
Higginb,  Defendants 

1.  In  an  action  upon  an  alleged  joint  contract  against  two  defendants,  or  of 
whom  alone  appears  and  answers,  proof  that  he  signed  the  contract  in  ha 
own  name  and  as  attorney  for  the  other  defendant,  is  sufficient  to  entitle  the 
plaintiff  to  read  the  contract  in  evidence,  without  proving  any  authority 
from  the  co-defendant  to  the  other  to  sign  for  him. 

2.  Establishing  a  joint  liability  by  evidence,  competent  as  to  the  defendant 
who  does  appear  and  answer,  entitles  the  plaintiff  to  judgment 
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3.  80,  H  seems,  although  the  defendant  who  does  not  appear  has  not  been 
served  with  process. 

4  Under  the  New  York  Code  of  Procedure,  the  plaintiff  in  an  action  on:  an 
alleged  joint  contract  against  two  defendants,  may  have  judgment  against 
the  one,  against  whom  he  establishes  a  cause  of  action,  although  he  does 
not  show  that  the  other  defendant  is  jointly  liable. 

5.  The  surrender  of  a  term  does  not  operate  to  discharge  the  tenant  or  his 
sureties  from  rent  already  accrued  and  become  payable. 

&  A  reletting  of  the  demised  premises  by  the  direction  of  the  surety  for  the 
payment  of  the  rent,  for  the  account  and  benefit  of  the  surety,  after  the 
tenant  has  failed  and  abandoned  the  premises,  does  not  operate  as  a  sur-* 
render  so  as  to  discharge  the  surety  from  further  liability. 

7.  The  entry  by  the  landlord  upon  the  premises,  and  taking  and  detaining 
fixtures  and  furniture,  alleged  by  the  surety  for  the  rent,  to  belong  to  him- 
self, are  no  defense  to  an  action  against  the  surety  fox  the  rent;  and  Bach 
facts  are  not  available  as  a  counterclaim  in  such  an  action. 

&  Where  a  tortious  taking  and  conversion  of  personal  property  are  set  up  as 
a  counterclaim,  the  omission  to  reply  thereto  does  not  admit  that  the  de- 
fendant is  entitled  to  the  damages  he  alleges.  A  counterclaim  is  in  the 
nature  of  a  complaint  in  a  cross  action ;  and  in  trespass  or  trover  for  taking 
or  converting  personal  property,  it  is  not  necessary  for  the  defendant  to 
toy  the  averment  of  value  or  the  allegation  of  damage.  They  must  be 
proved,  even  on  an  assessment 

9.  Where  a  verdict  is  taken,  subject  to  the  opinion  of  the  Court  at  General 
Term,  the  Court  ought  not  to  entertain  objections  which,  if  suggested  at 
the  trial,  might  readily  have  been  obviated. 

10.  Where  the  undertaking  of  a  surety  for  rent  is  absolute,  that  if  default  be 
made  by  the  tenant  at  any  time,  the  sureties  will  pay  the  rent  and  all 
damages,  &a,  without  requiring  notice  from  the  landlord  of  the  tenant's 
default,  it  is  not  necessary  for  such  landlord,  in  an  action  against  the  surety, 

|  after  the  tenant  has  abandoned  the  premises,  to  prove  a  previous  demand 

I  upon  the  tenant 

1L  An  instrument  under  seal,  written  beneath  a  lease  to  A.,  whereby,  "in 
consideration  of  the  demise  of  the  premises  above  mentioned,"  the  signers 
covenant  for  the  payment  of  the  rent  reserved  in  the  lease,  is  a  valid 
agreement  under  the  statute  of  frauds,  and  sufficiently  expresses  the  oonr 
dderation. 
12.  Although  the  complaint,  upon  such  an  instrument,  avers  that  the  lease  was 
given,  and  that  "  the  said  indenture  of  lease  having  been  so  made  and  con- 
fided, the  defendants  afterwards,  on  the  same  day  and  year,  by  a  certain  ' 
agreement  under  their  hands  and  seals,  in  consideration  of  the  demise 
aforesaid,  did  covenant  and  agree,'1  &o,  if  on  the  trial  it  appear  that  the 
execution  and  delivery  of  the  lease  and  of  the  instrument  of  suretyship, 
i  were  simultaneous  acts,  and  the  giving  of  the  sureties  was  the  inducement 

1  to  the  landlord  to  the  giving  of  the  lease,  the  Court  will  not  yield  to  the 

objection  that  the  complaint  shows  on  its  face  that  the  covenant  of  the 
Bosw.—Vol.  IV.  25 
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surety  was  without  consideration  or  upon  a  past  consideration.    If  neces- 
sary, the  Court  would  order  the  complaint  to  be  amended. 
(Before  Posworth,  Ch.  J.,  and  Woodruff,  J.) 

Heard,  November  9th,  1858;  decided,  February  19th,  1869. 

This  action  was  brought  against  the  defendants  as  sureties  or 
guarantors  for  the  payment  of  rent,  and  the  performance  of  cov- 
enants  by  Edward  H.  Newman. 

The  complaint,  so  far  as  is  material  to  the  questions  raised 
herein,  avers  the  making  and  delivery  of  a  lease,  dated  Septem- 
ber 21st,  1853,  by  the  plaintiff,  of  certain  premises  on  Broadway, 
in  the  city  of  New  York,  to  the  said  Newman,  for  the  term  of 
ten  yeari  from  the  1st  day  of  May,  1853,  at  the  yearly  rent  of 
$2,850,  payable  quarterly  and  algp  the  annual  water  rate  or  tax  on 
the  premises.  That  the  said  indenture  of  lease  having  been  so 
made  and  concluded  as  aforesaid,  by  and  between  the  said  plain- 
tiff and  the  said  Newman,  the  defendants  afterwards,  by  a  certain 
agreement  under  seal,  dated  September  21st,  1853,  "in  consider- 
ation of  the  demise  of  the  premises  above  mentioned  to  the  said 
Newman "  covenanted,  &c.,  that  if  default  should  be  made  by 
Newman  they  would  pay  the  said  rent,  &c.,  and  all  damages  that 
might  arise  in  consequence  of  his  non-performance  of  his  cove- 
nants, "  without  requiring  notice  of  such  default." 

The  complaint  then  avers  the  entry  by  Newman,  his  default 
in  the  payment  of  the  rent  due  November  1st,  1854,  $712.50, 
but  admits  the  payment  of  $557.75  on  account  thereof;  a  farther 
default  on  the  1st  day  of  February,  1855,  in  the  sum  of  $712.50; 
another  on  the  1st  of  May,  1855,  in  the  sum  of  $712.50 ;  an- 
other on  the  1st  of  August,  1855,  in  the  sum  of  $712.50,  on 
account  of  which,  however,  the  plaintiff  has  received  $587.50 ; 
and  another  default  on  the  1st  of  November,  1855,  in  the  sum 
of  $712.50,  on  account  of  which,  however,  the  plaintiff  has 
received  $587.50.  Demand  of  payment  from  the  defendants  of 
the  rent  and  balances  so  in  arrear  is  averred  and  judgment  de- 
manded therefor  with  interest 

The  defendant  Farrell,  alone  answered.  He  admits  that  a 
lease  was  made  and  concluded  between  the  plaintiff  and  New- 
man, but  denies  any  knowledge,  &c,  of  its  covenants  and 
conditions.  He  denies  the  execution  by  the  defendants  of  the 
agreement  alleged  to  have  been  executed  by  them,  and  denies. 
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the  averments  that  rent  payable  by  Newman  is  in  arrear  and 
unpaid. 

And  for  a  separate  defense  he  avers  that  before  the  1st  day  of 
February,  1855,  the  plaintiff  entered  upon  the  premises,  took 
possession  thereof,  and  on  or  about  that  day  let  the  same  to  a 
tenant  who  has  since  been  in  possession  thereof,  and  that  this 
was  done  without  notice  to  the  defendant,  and  without  his  con- 
sent. 

And  he  further  says,  that  when  the  plaintiff  took  possession  of 
the  premises  there  were  certain  fixtures  and  furniture  thereon, 
the  property  of  the  defendant,  and  that  on  or  about  the  —  day 

of ,  1855,  the  defendant  went  to  the  premises  and  demanded 

that  the  said  premises,  with  the  said  fixtures  and  fUmiture  should 
be  delivered  to  him,  and  offered  to  pay  the  arrears  of  rent  then 
alleged  to  be  due,  provided  said  premises  and  fixtures  would  be 
so  delivered,  but  the  plaintiff  refused  to  deliver  the  premises  and 
fixtures,  and  illegally  and  unjustly  detained  said  fixtures  and 
furniture,  and  has  never  delivered  them  to  the  defendant  That 
such  fixtures  and  furniture  were  worth  $2,400,  which  the  defend- 
ant claims  as  a  "  set  off  or  counterclaim." 

The  plaintiff  replied  by  a  denial  u  that  the  said  defendant  is 
entitled  to  the  sum  of  $2,400,  or  to  any  other  sum,  for  damages 
as  alleged  and  set  forth  by  way  of  counterclaim  in  the  said 
answer." 

The  action  was  tried  before  Oakley,  Ch.  J.,  and  a  jury,  on 
the  20th  April,  1857. 

On  the  trial  the  plaintiff  produced  the  lease  alleged  in  his  com- 
plaint, dated  September  21st,  1858,  and  an  agreement  under- 
written and  bearing  the  same  date,  and  attested  by  the  same 
subscribing  witness.  The  agreement  is  to  the  effect  stated  in  the 
complaint  as  above  also  set  forth,  but  the  signatures  are  as  fol- 
lows, John  Farrell,  [l.  s.]  Jno.  Higgins,  per  Jno.  Farrell.  [L.  s.] 

These  signatures  were  admitted  to  be  the  defendant's  hand- 
writing, but  the  defendant  objected  to  the  reading  of  the  agree- 
ment of  guaranty  in  evidence,  on  the  ground  that  no  proof  had 
been  given  that  the  defendant  had  authority  from  John  Higgins 
to  execute  the  instrument  The  objection  was  overruled  and 
the  defendant  excepted,  and  the  papers  weje  read  in  evidence. 
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The  plaintiff  then  proved  that  Newman  firiled  in  business 
about  November,  1854,  and  that  after  such  failure  the  store 
described  in  the  lease  was  closed.  That  after  Newman's  failure 
the  plaintiff's  agent,  in  November  or  December,  1854,  called  on 
the  defendant  for  the  rent  in  arrear,  $462.50,  and  in  November, 
1855,  he  called  on  the  defendant  again  for  the  rent  then  due 
which  was  $1,829.75,  (the  amount  alleged  in  the  complaint,)  but 
the  defendant  paid  no  part  of  it. 

On  cross-examination  the  plaintiff's  witness  testified,  that  when 
he  went  to  the  defendant  to  ask  for  the  rent  he  asked  the  defend- 
ant if  he  would  allow  him  (the  witness)  to  rent  the  premises  for 
him,  and  defendant  said  he  had  no  objection  at  all ;  "he  autho- 
rized me  to  put  a  bill  on  the  house;  he  told  me  to  do  the  best  I 
could,  and  he  would  be  satisfied."  Again,  "I  know  that  Mr. 
Farrell  authorized  me  to  rent  the  premises,  and  upon  that  autho- 
rity I  did, rent  them."  "  The  rent  was  the  best  that  could  be  got" 
The  witness  put  a  bill  on  the  store,  and  having  agreed  with  one 
Weston  to  hire  the  premises,  a  lease  was  prepared,  the  plaintiff 
notified  of  the  defendant's  having  authorized  the  witness  to  let 
the  premises ;  it  was  executed  by  the  plaintiff  to  Weston  in  his 
own  name;  by  this  lease  the  premises  were  let  to  Weston  for 
the  term  of  eight  years  from  the  1st  of  May,  1855,  (being  for  the 
residue  of  the  entire  term  of  the  previous  lease,)  at  the  yearly 
rent  of  $2,300,  payable  quarterly.  Thereafter  the  rent  due  by 
Weston,  $575  each  quarter,  was  paid  to  the  plaintiff. 

In  what  manner  the  credits  of  $587.50  were  made  up  was  not 
proved  in  detail,  but  the  plaintiff's  witness  proved  that  the  bal- 
ance of  rent  due  under  the  terms  of  the  lease  to  Newman  was 
$1,829.75  on  the  1st  November,  1855,  which  was  about  the 
time  this  action  was  commenced. 

No  further  evidence  was  given  by  either  party.  The  defend- 
ant moved  to  dismiss  the  complaint  on  the  ground, 

1st  That  a  joint  guaranty  had  not  been  proved. 

2d.  That  the  lease  to  Newman  had  been  surrendered  to  the 
plaintiff,  and  the  surrender  accepted  by  him. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  defendant  then  moved  for  judgment  for  the  amount  set  up  in 
his  answer,  as  a  counterclaim,  over  and  above  the  amount  claimed 
by  the  plaintiff,  on  the  ground  that  the  plaintiff's  reply  did  not 
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den  j,  but  admitted,  said  counterclaim  and  the  damages  claimed 
thereby. 

This  motion  was  also  denied,  and  the  defendant  excepted. 

A  verdict  was  then  taken  for  the  plaintiff  for  $2,011.75,  (the 
amount  claimed,  with  interest,)  subject  to  the  opinion  of  the 
Court  at  General  Term,  with  leave  to  the  defendant^  Farrell,  to 
move  to  dismiss  the  complaint.  > 

Upon  a  case  presenting  the  pleadings  and  proofs,  the  plaintiff 
now  moves  for  judgment  on  the  verdict,  and  the  defendant  asks 
that  the  complaint  be  dismissed. 

-  E  M.  Wilktt,  for  the  plaintiff 

I.  In  an  action  against  two  on  a  contract  of  guaranty,  where 
it  appears  on  the  trial  that  the  guaranty  was  signed  by  one 
only,  the  Court  will  conform  the  pleadings  to  the  proof,  and  give 
judgment  against  the  one  who  signed  the  guaranty.  (§  274 
of  the  Code;  §136,  8d  sub.;  §§  169  and  170  of  the  Code; 
BrumskM  v.  James,  1  Kern.,  294;  Bonesteel  v.  VanderbiU,  21 
Barb.,  26.) 

IL  The  evidence  shows  that  there  was  no  surrender  of  the 
lease,  and  a  surrender,  to  be  valid,  must  be  in  writing.  (2  R  S.f 
194,  title  1,  ch.  7,  §6.) 

EL  The  reply  to  the  new  matter  set  up  in  the  answer,  was 
unnecessary. 

1.  The  matter  set  up  does  not  constitute  a  counterclaim.  (Vas- 
sear  v.  Livingston,  3  Kern.,  248;  Nichols  v.  Boerum,  6  Abb., 
290;  §  150  of  the  Code.) 

2.  It  does  not  contain  the  necessary  facts.  (Cases  last  cited,  and 
in  addition,  Bates  v.  ChnUing,  10  Wend.,  389.)  Demand  and 
refusal  necessary  where  no  unlawful  taking. 

3.  It  is  a  iorL  {Andrews  y.  Bond,  16  Barb.,  638 ;  as  to  dis- 
tinction between  tort  and  contract;  §  150  of  the  Code,  2d  sub. ; 
Anon.,  1  Code  R,  40.) 

IV.  If  the  new  matter  constituted  a  counterclaim,  the  reply 
was  a  sufficient  denial  thereof.  (§  153  of  Code.) 

V.  If  reply  not  a  sufficient  denial,  the  Court  will  give  leave 
to  amend  the  reply,  especially  as  the  presiding  judge  ruled  in 
fevorof  the  reply,  (§§169,  170, 171, 173  of  Code;  amendments 
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on  trial  and  before  judgment ;  Nichols  v.  Boervm,  6  Abb.,  290 ; 
trial  suspended  to  allow  motion  to  reply.) 

R  0' Gorman,  for  the  defendant,  Farrell. 

1.  The  complaint  is  founded  on  a  joint  oontract,  and  no  joint 
contract  is  proved.  The  deed,  if  valid  at  all,  would  be  the  deed 
of  Farrell  alone,  and  judgment  cannot  be  had  against  him  alone 
under  the  pleadings  as  they  now  stand.  But  the  deed  is  not  the 
deed  of  Farrell  alone,  and  is  entirely  inoperative. 

2.  There  is  no  evidence  at  all  to  support  the  most  important 
point  at  issue,  viz.,  that  Newman,  the  lessee,  ever  failed  to  pay 
his  rent,  or  made  any  default  No  demand  on  Newman  is  proved ; 
no  refusal  by  him  to  pay ;  no  evidence  that  he  did  not  fully  com- 
ply with  all  the  covenants  of  his  lease.  (Nelson  v.  Bostwick,  6 
Hill,  37.) 

8.  The  defendants,  if  liable  at  all,  are  liable  only  for  the  rent 
due  on  November  1,  1854,  viz.,  $462.50. 

The  testimony  shows  that  at  that  time  plaintiff's  agent  went  to 
Farrell,  one  of  the  defendants,  and  asked  him  to  rent  the  pre- 
mises for  him,  and  the  premises  were,  in  fact,  let  to  one  Weston 
afterwards. 

Now,  defendants  are  only  liable  as  sureties  for  Newman,  the 
lessee,  and  only  during  such  time  as  Newman  was  liable — no 
longer. 

But  Farrell  had  no  authority  from  Newman,  the  lessee,  to  con- 
sent to  anything  concerning  the  premises;  and  when  plaintiff 
proposed  to  rent  the  premises  with  or  without  Farrell's  consent, 
it  amounts  to  an  eviction  of  Newman. 

4.  Defendants'  liability,  if  existing  before  May,  1855,  clearly 
ceased  then. 

The  plaintiff,  then,  clearly  took  undisputed  possession  of  the 
premises,  and  let  them  to  one  Weston,  who  paid  him  rent 

It  is  idle  to  claim  that  this  Weston  went  in  as  tenant  of  Far- 
rell. He  was  not  selected  by  him — got  no  lease  from  him — paid 
no  rent  to  him. 

5.  Defendant's  counterclaim  is  good,  and  he  should  have  judg- 
ment for  the  difference,  at  least,  between  the  amount  of  the  ver- 
dict and  the  sum  he  claims.  The  reply  denies  nothing.  (Code, 
§§  150,  153,  168 ;  Lemon  v.  Trull,  13  How.  Pr.  R,  248.) 
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6.  There  is  no  sufficient  consideration  for  the  guaranty.  The 
seal  is  only  prima  facie  evidence  of  consideration.  (2  R  S.,  853, 
§107.) 

The  only  consideration  which  can  be  set  up,  is  that  expressed 
in  the  deed.  Where  the  consideration  is  not  expressed  in  the 
deed,  it  may  be  shown  aliunde  ;  *but  where  expressed  in  the  deed, 
none  other  can  be  shown.  (SchermerJiorn  v.  Vanderheyden,  1  Johns., 
139;  WincheU  v.  Latham,  6  Cow.,  690;  Maigley  v.  Hauer,  7 
Johns.,  842  ;  Emery  v.  Chase,  5  GreenL,  232.) 

Where  words  "  for  other  considerations  "  are  used,  it  is  other- 
wise. 

The  consideration  expressed  in  the  deed  is  bad. 

It  is  admitted  in  the  complaint  that  the  guaranty  was  executed 
after  the  demise. 

A  mere  promise  to  pay  an  antecedent  debt  of  the  principal,  is 
without  a  sufficient  consideration.  (Chit  on  Con.,  436,  and  notes.) 

There  must  be  some  present  consideration — some  advantage  to 
the  guarantor  or  his  principal  on  account  of  the  guaranty. 

It  is  not  stated  that  the  demise  was  at  the  request  of  the  de- 
fendant 

By  the  Coubt — Woodrutf,  J.  An  exception  was  taken  on 
the  trial  to  the  ruling  of  the  Chief  Justice  admitting  the  agree- 
ment in  evidence  upon  which  the  action  is  founded.  Although 
that  exception  is  referred  to  in  the  points  of  the  defendant's 
counsel  as  a  part  of  the  history  of  the  cause,  it  was  not  claimed 
by  him  that  the  ruling  was  erroneous,  and  no  such  suggestion 
appears  upon  the  points  submitted. 

Unless  it  is  true  that  in  this  action  the  plaintiff  can  have  no 
judgment  against  the  defendant  Farreil,  who  alone  appeared  and 
answered,  without  establishing  a  right  as  against  Higgins,  (the 
co-defendant,)  to  a  joint  judgment  against  both,  then  the  objec- 
tion was  utterly  groundless.  As  between  the  plaintiff  and  Far- 
Jell,  sufficient  proof  was  given  to  bind  Farreil ;  indeed,  it  was 
admitted  that  he  himself  signed  the  agreement,  and  that  he  also 
signed  Higgins'  name,  in  form,  as  his  agent  or  attorney.  That 
admission  concluded  Farreil.  He  could  not  deny  his  own 
authority,  and  as  to  him,  it  is  to  be  assumed  that  he  had  authority 
to  sign  and  seal  the  agreement  for  Higgins. 
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But  such  a  signing,  and  Farrell's  admission  on  the  trial,  did 
not  bind  Higgins  without  other  proof.  If,  therefore,  the  plaintiff 
was  bound  to  prove  on  the  trial,  by  evidence  competent  as  against 
Higgins,  that  the  lease  was  executed  by  his  authority,  or  in  default 
thereof  fail  to  recover  as  against  Farrell,  then  although  as  against 
Farrell,  the  agreement  was  competent  evidence — the  plaintiff  could 
not  recover. 

This  inquiry  involves  the  next  exception  taken  on  the  trial, 
viz.:  to  the  refusal  of  the  Chief  Justice  to  dismiss  the  complaint 
because  a  joint  guaranty  had  not  been  proved. 

The  case,  as  made  up  and  submitted  to  us  on  the  argument, 
does  not  show  whether  the  summons  and  complaint  have  been 
served  on  the  defendant  Higgins.  If  they  were,  and  he  neglected 
to  appear  and  answer,  then  he  admitted  that  the  agreement  was 
executed  by  himself;  as  to  hnn,  the  verdict  was  a  mere  assess- 
ment} and,  therefor^  when  by  proofj  competent  as  against  Far- 
rell, the  execution  of  the  agreement  "by  both  was  established,  the 
plaintiff  was  entitled  to  claim  against  both  as  joint  guarantors  or 
sureties,  and  the  objection  is  groundless.  (See  Haliiday  v.  Mo 
Dougall,  22  WencL,  264;  Dawning  v.  Mann,  8  E.  D.  Smith,  36.) 

And  if,  in  truth,  the  defendant  Higgins  was  never  served  with 
process,  then  the  case  of  Haliiday  v.  McDougaU  shows  that  if 
the  plaintiff  gave  proof  sufficient  to  charge  Farrell  as  a  joint  con- 
tractor with  Higgins,  it  was  enough  to  entitle  him  to  a  joint 
judgment 

And  it  has  already  been  said  that  Farrell,  having  assumed  to 
sign  for  his  co-defendant,  he  was  not  at  liberty  to  deny  his  own 
authority.    That  was  proof  enough,  as  to  him,  of  his  joint  liability. 

But  it  is  now  settled  that  under  the  Code  it  is  not  necessary 
that  a  plaintiff  who  declares  against  two  upon  an  alleged  joint 
contract  should  establish  a  joint  liability  or  fail  in  his  action. 
That  the  rule  was  otherwise  before  the  Code  is  unquestionable, 
and  numerous  decisions  were  made  since  the  Code  was  enacted, 
that  in  this  respect  the  Code  had  not  altered  the  common  law 
rule.  But  the  Court  of  Appeals,  in  Brumskill  v.  James,  (1  Kern., 
294,)  held  that  the  common  law  rule  is  altered,  and  that  now, 
under  sections  274  and  136,  judgment  may  be  had  against  the 
defendant,  who  is  shown  to  be  liable  although  proof  is  not  given 
that  is  sufficient  to  charge  his  co-defendant,  if  the  case  proved 
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is  one  in  which  the  defendant  would  have  been  liable  if  sued 
alone.  (ClaJUn  el  al.  v.  Butierly  &  fievin,  5  Duer,  827.) 

The  other  ground  upon  which  a  dismissal  of  the  complaint  was 
urged  was  that  the  lease  to  the  tenant  had  been  surrendered  and 
the  surrender  accepted. 

To  dispose  of  this,  so  far  as  it  is  alleged  to  constitute  a  reason 
for  dismissing  the  complaint,  it  must  suffice  to  say  that  what  is 
called  a  surrender,  viz.:  the  reletting  of  the  premises,  was  not 
made  until  the  1st  of  May,  1855.  #Only  $250  of  the  plaintiff's 
claim  accrued  after  that  time.  A  surrender,  where  one  takes 
place,  does  not  operate  to  release  the  tenant  from  rent  already 
accrued.  And  if  such  a  change  in  the  relation  of  the  parties 
could  have  any  other  operation  upon  the  obligation  of  the  sureties 
for  the  rent,  (e.  ^r.,  as  an  alteration  of  the  principal  contract  without 
the  consent  of  the  sureties,)  there  is  no  foundation  here  for  such  a 
claim,  because  in  this  case  it  is  proved  without  contradiction  that 
the  reletting  relied  upon  as"  a  surrender  was  by  the  authority  and 
consent  of  the  defendant 

Whatever,  therefore,  may  be  the  effect  of  this  reletting  upon  the 
right  of  the  plaintiff  to  claim  rent  from  Newman  or  his  sureties, 
from  and  after  the  1st  of  May,  1855,  it  furnished  no  reason  for 
dismissing  the  complaint  The  rent  accrued  to  that  day,  and  in 
arrear,  was  not  thereby  released,  nor  was  the  plaintiff's  right  to 
recover  therefor  affected.  (Sperry  v.  Miller,  16  N.  Y.  R.,  407.) 

The  remaining  exception  was  to  the  refusal  of  the  Chief  Jus- 
tice to  order  judgment  for  the  defendant  for  the  amount  of  the 
damages  set  up  by  him  as  a  counterclaim,  so  far  as  such  amount 
exceeded  the  claim  of  the  plaintiff.  • 

No  proof  whatever  was  given  of  the  facts  alleged  in  this  part 
of  the  defendant's  answer,  and  therefore  if  they  constituted  any 
"defense  "  to  the  action,  they  were  in  issue  by  law  and  not  being 
proved  they  cannot  avail  the  defendant  Matters  of  mere  defense 
call  for  no  reply:  (Code,  §  168.) 

But  if  the  facts  stated  would,  if  true,  constitute  a  legal  counter- 
claim, then,  unless  put  in  issue  by  a  reply,  they  are  to  be  deemed 
admitted. 

We  are  of  opinion  that  the  reply  in  this  case  was  not  sufficient 
to  put  those  facta  in  issue.  No  one  fact  alleged  as  a  ground  of 
counterclaim  is  denied  by  the  reply;  all  that  the  "reply  contains 
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is  a  denial  that  the  plaintiff  is  entitled  to  the  sum  he  claims  for 
damages,  or  to  any  other  sum.  It  seems  rather  to  admit  the 
facts  to  be  true,  and  to  insist  that  the  plaintiff  is  nevertheless  not 
entitled  to  damages. 

But  the  motion  was  properly  denied  upon  either  of  two 
grounds: 

1.  If  the  facts  alleged,  to  wit :  the  taking  possession  of  and 
the  detention  of  the  defendant's  fixtures  and  furniture,  would 
constitute  a  proper  counterclaim  in  this  action,  the  omission  to 
reply  did  not  admit  the  value  of  the  property  nor  the  amount  of 
damages.  A  counterclaim  is  in  the  nature  of  a  complaint  in  a 
cross  action,  and  in  an  action  for  taking  or  converting  personal 
property,  it  is  not  necessary  for  a  defendant  to  deny  the  amount 
of  value  or  the  allegation  of  damage.  They  must  be  proved  on 
an  assessment  although  the  defendant  puts  in  no  answer.  {Con- 
noss  v.  Meir,  2  E.  D.  Smith,  314 ;  Butterworth  v.  Kennedy,  Sup. 
Ct,  G.-T.,  Nov.  27th,  1858.)  So  here  the  defendant,  if  his  facts 
warranted  a  counterclaim,  should  have  proved  his  damages,  and 
not  having  done  so  he  could  claim  to  be  allowed  nominal  dam- 
ages only. 

2.  The  facts  alleged  do  not  constitute  a  counterclaim.  They 
neither  arise  out  of  the  contract  which  is  set  forth  in  the  com- ' 
plaint  as  the  foundation  of  the  plaintiff's  claim,  viz. :  the  agree- 
ment of  suretyship,  nor  out  of  any  other  contract,  nor  are  they 
connected  with  the  subject  of  the  action,  viz. :  the  rent  of  the 
store. 

They  show  a  mere  tort,  a  trespass  to  personal  property,  and 
an  unlawful  detention  thereof.  This  is  no  counterclaim  in  an 
action  on  contract  for  the  rent  of  a  store.  (Drake  v.  Codcrofc  4 
E.  D.  Smith,  34;  10  How.  Pr.  R,  377.) 

This  disposes  of  all  the  questions  which  were  raised  at  the  trial. 

Upon  th6  argument  before  us  at  the  General  Term  the  defend- 
ant's counsel  presented  for  our  consideration  several  points,  then 
for  the  first  time  suggested. 

If  on  the  hearing  of  a  cause  in  which  the  verdict  is  taken  at 
a  litigated  trial,  subject  to  the  opinion  of  the  Court  upon  the 
questions  of  law,  the  General  Term  should  permit  any  questions 
of  law  to  be  raised  which  were  not  raised  on  the  trial,  it  should 
not  be  such  as  if  suggested  there,  might  readily  have  been  obviated. 
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The  defendant  here,  now  objects  that  the  proof  does  not  suf- 
ficiently show  that  the  tenant  -did  not  pay  the  rent,  nor  that  it 
was  demanded  of  him. 

Had  any  such  suggestion  been  made  the  plaintiff  would  have 
had  an  opportunity  to  give  further  proof  on  those  points  if  he 
thought  proper. 

And  if  we  deemed  the  proof  in  these  particulars,  defective,  we 
should  be  reluctant  to  order  a  new  trial  when,  as  in  this  case,  it 
is  manifest,  from  the  history  of  the  trial  given  in  the  papers,  that 
no  importance  was  attached  to  this  question,  and  that  both  parties 
conducted  the  trial,  not  indeed  upon  any  formal  admission  that 
these  facts  were  sufficiently  proved,  but  upon  a  plain  recognition 
that  they  were  true. 

We  think,  moreover,  that  enough  was  proved.  The  plaintiff's 
witness  testified  in  terms  to  the  amount  of  rent  in  arrear,  and 
the  lease  showed  when  it  accrued.  If  the  defendant  will  take 
the  benefit  of  the  payments  admitted  in  the  Ncomplaint  to  have 
been  made,  then  computation  fixes  precisely  when  the  default 
took  place,  and  just  how  much  of  each  quarter's  rent  was  in 
arrear.  If  the  defendant  desired  any  more  specific  evidence,  he 
had  an  opportunity  to  cross-examine  the  witness.  As  the  case 
stands  his  statement  in  general  terms  of  the  amount  in  arrear  is 
prima  facie  sufficient. 

In  relation  to  a  demand  of  the  tenant,  the  proof  is  of  a  demand 
in  November,  1854.  That  the  tenant  then  failed  and  the  store 
was  closed,  and  thereafter  demand  was  made  of  the  surety,  and 
no  objection  is  suggested  down  to  this  argument  that  a  demand 
from  the  tenant  was  desired,  or  would  avail  anything.  If  a 
demand  were  material,  it  would  be  no  injustice  to  hold  the  ob- 
jection waived.  Had  the  objection  been  made,  even  on  the  trial, 
the  plaintiff  would  have  had  an  opportunity  to  show  either  a 
demand,  or  that  due  diligence  was  used,  or  show  other  circum- 
stances excusing  a  demand. 

We,  however,  do  not  think  that,  where  the  tenant  had  failed 
and  abandoned  the  premises,  it  was  the  duty  of  the  plaintiff, 
under  this  agreement,  to  pursue  him  for  the  purpose  of  making 
a  demand  from  quarter  to  quarter.  The  undertaking  of  the  de- 
fendant was  absolute  and  unqualified  to  pay  the  rent  if  the  tenant 
did  not)  and  that  without  requiring  notice  of  the  tenant's  de- 
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fault.  He  undertook  to  see  to  it  that  the  rent  was  paid.  This 
is  unlike  an  undertaking  that  another  shall  pay  on  demand.  (5 
Hill,  37.) 

Although  the  reletting  by  the  plaintiff  to  Weston  did  not 
discharge  the  defendant  from  liability  for  rent  already  accrued 
and  in  arrear,  and  therefore  was  no  ground  of  nonsuit,  it  is  now 
insisted  that  it  has  effect  as  a  surrender,  by  operation  of  law,  and 
therefore  the  defendant  was  discharged  from  any  liability  for 
rent  accrued  after  the  first  day  of  May. 

That  an  entry  upon  the  demised  premises,  and  the  giving  of  a 
new  lease  by  the  landlord  to  a  third  person,  with  the  consent  of 
the  original  lessee,  the  occupation  by  the  new  tenant,  and  the 
acceptance  of  rent  from  him  by  the  landlord,  would  terminate 
the  right  of  the  landlord  to  claim  rent  of  the  original  lessee,  can- 
not be  denied.  (Schieffelin  v.  Carpenter,  15  Wend.,  400;  Hege- 
man  v.  McArthur,  1  E.  D.  Smith,  147 ;  Stone  v.  Whiting,  2  Stark. 
B.,  235;  Sparrow  v.  Hawkes,  2  Esp.  N.  P.  E.,  505;  Thomas  v. 
Cook,  2-Barn.  &  Aid.,  119.) 

So  it  was  held  in  Walls  v.  Atcheson  (8  Bing.,  462,)  that  where 
a  tenant  quit  the  possession  in  the  middle  of  a  term,  and  the 
landlord  let  them  to  another  tenant,  he  could  not  recover 
against  the  original  tenant.  In  that  case,  however,  the  lease  is 
not  stated  to  have  been  in  writing,  and  the  Court  treat  the  acts 
of  the  landlord  as  a  rescission  of  the  agreement  for  the  letting 
and  hire  of  the  premises. 

Again,  the  lease  provided  that  if  the  rent  was  not  paid,  the 
landlord  might  re-enter.  The  lease  was  forfeited  if  the  landlord 
chose  to  avail  himself  of  his  right  of  re-entry.  But  even  then 
the  tenant  would  remain  liable  on  the  covenants  for  all  rent 
which  accrued  and  became  payable  before  such  re-entry.  (Hall 
v.  Gould,  3  Kern.,  134,  and  cases  cited.) 

Probably  there  was  not  enough  shown,  however,  to  entitle  the 
landlord  to  re-enter  as  for  a  forfeiture.  (See  2  Comst,  141 ;  16 
How.  Pr.  R,  449.) 

And  if  the  act  of  the  landlord  in  taking  possession  of  the  pre- 
mises and  letting  them  to  Weston,  was  not  with  the  assent  of 
the  tenant,  and  did  not  amount  to  a  surrender,  and  was  not  a  re- 
entry to  enforce  a  forfeiture  of  the  term,  then  it  was  an  eviction 
of  Newman,  and  an  eviction  suspends  the  rent  until  the  pos- 
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seesion  is  restored  to  the  tenant  But  an  eviction  does  not  pre- 
vent a  recovery  of  rent  accrued  and  payable  before  the  eviction 
takes  place.  {Oiks  v.  Comstock,  4  Comst,  270 ;  Vernam  v.  Smith, 
15  K  Y.  R,  327.) 

Surrender,  entry  and  eviction  would  either  of  them  terminate 
the  right  of  the  landlord  to  collect  rent  accruing  and  payable 
thereafter. 

But  as  between  the  defendant,  Farrell,  and  the  plaintiff,  there 
was  neither  eviction,  entry  nor  surrender,  which  affected  FarreU's 
liability. 

There  was  no  eviction.  As  to  him,  nothing  illegal  or  tortious 
was  done.  On  the  contrary,  the  reletting  was  by  his  express 
request  and  authority  and  for  his  benefit  Unless,  then,  the  re- 
letting operated  per  se  as  a  surrender,  a  voluntary  acceptance  of 
the  new  tenant  as  a  substitute  for  the  former  lessee,  the  reletting 
only  affected  the  defendant,  Farrell,  to  the  extent  which  the  rent 
paid  by  the  new  tenant  reduced  the  amount  for  which  he  was 
liable  to  the  plaintiff 

McFarlane  asked  the  defendant  if  lie  would  allow  him  (McFar- 
lane)  to  rent  the  premises  for  him.  He  authorized  McFarlane  to 
put  a  bill  on  the  house.  He  told  McFarlane  to  do  the  best  he 
could,  and  he  would  be  satisfied.  McFarlane  put  a  bill  on  the 
store  as  authorized  by  the  defendant,  and  received  a  number  of 
applications.  The  plaintiff  being  informed  of  the  authority 
given  to  McFarlane,  introduced  Weston  to  McFarlane  as  the 
defendant's  agent  McFarlane  and  Weston  agreed  upon  the  rent, 
which  rent  was  the  best  that  could  be  got  In  the  further  lan- 
guage of  the  witness,  McFarlane,  "  The  defendant,  Farrell,  autho- 
rized McFarlane  to  rent  the  premises,  and  upon  that  authority 
he  did  rent  them  to  Weston." 

Here  is  clear  proof  of  an  authority  by  the  defendant  to  rent 
the  premises  on  his  account,  and  for  his  benefit,  and  they  were 
ao  rented.  Nothing  can  be  more  obvious  than  that,  if  McFar- 
lane had  been  in  such  a  condition  that  he  could  have  given  to 
Weston  a  lease  in  the  name  of  Farrell,  the  defendant,  the  new 
letting  could  have  in  no  wise  affected  the  plaintiff's  rights.  But 
Farrell  had  gone  to  Europe.  His  agent,  Mr.  Wight,  requested 
McFarlane  to  lease  the  premises.  The  tenant  would  reasonably 
expect  a  lease  from  some  person  who  had  some  title  to  give.    In 
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those  circumstances,  compliance  by  the  plaintiff  with  the  request 
of  the  defendant,  to  give  the  lease  to  Weston,  and  so  secure  a 
letting  for  the  defendant's  benefit,  ought  not  to  be  regarded  as  a 
discharge  of  the  defendant  from  liability  for  the  residue  of  the 
rent  So  to  hold  would  be  doing  violence  to  the  manifest  intent 
of  the  transaction  and  the  understanding  of  all  parties.  It  was 
but  a  reletting  for  the  defendant's  account  and  risk,  done  in  good 
faith,  by  his  express  authority,  for  his  own  account  and  for  his 
benefit  as  a  reduction  of  his  liability.  As  to  this  defendant,  the 
reletting  should  operate  no  more  to  the  prejudice  of  the  plaintiff 
than  if  it  had  been  done  in  pursuance  of  an  original  authority 
reserved  to  him  in  the  lease,  to  relet  the  premises  in  case  of 
default  by  the  first  lessee,  and  apply  the  proceeds  of  the  reletting 
in  reduction  of  the  rent  originally  reserved. 

The  circumstance  that  McFarlane's  connection  with  the  trans- 
action grew  out  of  his  agency  for  the  plaintiff  does  not  affect  this 
view  of  the  subject  If  McFarlane  be  regarded  as  the  plaintiff's 
agent,  still  the  new  lease  was  made  in  consequence  of  the  defend- 
ant's request  that  the  premises  should  be  relet  for  his  benefit 
If  such  request  was  made  to  the  plaintiff's  agent,  then  it  was  in 
law  a  request  to  the  plaintiff  and  the  case  then  is,  that  Farrell,  the 
defendant,  being  liable  for  the  full  rent,  and  the  premises  being 
unoccupied,  requested  the  plaintiff  to  relet  them.  He  could  not 
in  this  aspect  of  the  case  have  expected  the  plaintiff  to  relet 
them  in  his  (Farrell's)  name,  but  only  that  he  let  them  for  his 
benefit,  in  so  far  as  the  rent  reserved  and  thereby  obtained  might 
satisfy  his  liability. 

And  on  the  other  hand,  if  McFarlane  be  regarded  as  acting, 
not  as  the  plaintiff's  agent,  but  as  agent  for  the  defendant,  (as  he 
himself  states  and  evidently  understood  his  relation  to  the  trans- 
action,) then  he  did  procure  a  tenant  for  the  defendant,  agreed 
upon  the  rent,  and  his  request  to  the  plaintiff  and  procurement 
of  the  lease  to  Weston  in  pursuance  of  the  defendant's  authority, 
was  tantamount  to  a  direct  request  by  the  defendant  himself  to 
the  plaintiff  and  an  authority  to  the  plaintiff  to  give  the  lease 
and  look  to  Farrell  for  the  deficiency  of  the  rent 

The  plaintiff  has  therefore  done  nothing  in  all  this,  except  at 
the  defendant's  request,  with  a  view  to  his  relief.  All  has  been 
done  in  good  faith,  and  done  discreetly  with  reference  to  the 
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defendant's  interest  in  tbe  matter.  Such  a  transaction,  we  think, 
cannot  operate  either  legally  or  equitably  to  discharge  the  ex- 
press covenant  of  the  defendant. 

It  is  further  insisted,  however,  on  this  appeal,  that  the  instru- 
ment upon  which  the  action  is  brought  was  executed  upon  a  con- 
sideration already  past,  to  wit :  in  consideration  of  a  previous 
lease  already  executed  and  delivered  to  the  original  tenant,  New- 
man. That  a  past  consideration  is  not  sufficient  in  law  to  uphold 
an  agreement  of  guaranty,  and  that,  therefore,  the  defendant  is 
not  and  never  was  liable  to  the  plaintiff  for  the  rent  sued  for. 

The  instrument  upon  which  this  action  is  brought  is  an  under- 
taking to  answer  for  the  default  of  Edward  H.  Newman,  the 
plaintiff's  lessee. 

Such  an  undertaking,  to  be  valid  and  binding,  must  be  in 
writing,  and  in  some  form  it  must  express  the  consideration, 
either  in  words  or  by  a  form  that  as  matter  of  law  imports  con- 
sideration. (2  R  S.,  135.) 

An  instrument,  under  seal,  is. held  not  void  under  the  statute, 
although  no  consideration  is  in  terms  stated  therein,  upon  the 
ground  that  the  seal  imports  consideration.  It  is  sufficient,  if 
upon  the  face  of  the  instrument  consideration  is  a  necessary  legal 
implication.  (Maghee  v.  KeUogg,  24  Wend.,  82 ;  Bush  v.  Stevens, 
Lid,  256.) 

And  it  is,  therefore,  said  that  an  instrument  under  seal,  is  not 
within  the  statute  of  frauds.  (JBarnum  v.  Chilis,  1  Sand£  R,  58 ; 
11  Barb.  S.  C.  R,  14,  and  cases  therein  cited.) 

The  instrument  in  question  expresses  a  consideration  by  its 
terms,  and  is  also  sealed  by  the  defendant.  There  is,  therefore, 
no  pretence  or  claim  that  it  is  invalid  within  the  statute  of  frauds. 

It  purports  to  have  been  entered  into  "  in  consideration  of  the 
demise  of  the  premises  above  mentioned,"  (i.  e.,  the  demise  con- 
tained in  the  instrument  underneath  which  it  was  written,)  to  the 
"party  of  the  second  part,"  i.  <?.,  to  the  party  to  the  lease,  who 
was  not  a  party  to  the  underwriting. 

It  bears  the  same  date  as  the  lease,  and  is  attested  by  the  same 
witness*  By  reference,  it  is  made  to  form  a  part  of  the  same 
transaction.  Its  most  obvious  import  as  well  as  the  natural 
inference  from  what  appears  upon  the  two  instruments  is  that 
they  were  executed  simultaneously,  and  that  the  giving  of  the 
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lease  was  the  inducement  to  the  execution  of  the  instrument  of 
guaranty,  and  constituted  the  consideration  thereof  And  such 
a  consideration  is  sufficient 

Although  the  form  of  words  employed  in  the  instrument  is 
not  best  adapted  to  express  a  present  consideration,  we  aTe  clear 
that  it  does  not  necessarily  import  that  the  consideration  is  past, 
and  that  the  demise  had  already  been  executed  and  delivered ; 
but  that  the  more  natural  signification  is,  as  already  suggested, 
that  both  were  one  transaction.  That  the  giving  of  the  lease 
was  the  consideration  moving  the  defendant  to  execute  the  instru- 
ment, and  the  execution  of  the  instrument  by  the  defendant  was 
one  of  the  considerations  moving  the  plaintiff  to  execute  and 
deliver  the  lease  to  Newman. 

The  plaintiff  was,  therefore,  entitled  to  maintain  an  action  on 
the  instrument,  and  the  suggestion  of  the  defendant's  counsel 
that  the  instrument  was  founded  upon  a  consideration  already 
past,  and  that  it  is  therefore  nudum  pactum  is  not  warranted  by  * 
the  instruments  themselves,  nor  by  any  proofs  given  at  the  trial. 

The  instruments,  therefore,  and  the  other  proofe  given  on  the 
trial,  sustain  the  plaintiff's  claim,  and  entitle  him  to  recover. 
And  had  there  been  no  recital  or  mention  of  consideration  in 
the  instrument  executed  by  the  defendant,  the  plaintiff  would 
still  be  so  entitled  because  the  seal  imported  consideration  suf- 
ficient in  law  to  sustain  the  covenant  And  although  the  seal  is 
not  now  conclusive,  still  its  prima  facie  import  must  prevail  un- 
less the  defendant  gives  evidence  to  destroy  the  legal  implication. 

It  is,  however,  urged  that  the  plaintiff  has,  in  the  complaint 
itself,  stated  that  the  instrument  was  executed  after  the  lease  to 
Newman  was  made  and  concluded,  and  has  thus  by  his  own  ad- 
mission shown  that  the  consideration  was  wholly  past,  and  there* 
fore  insufficient  to  sustain  the  covenant 

The  case  of  Barrium  v.  Childs,  above  cited,  would  seem,  if 
followed  to  the  full  extent,  to  warrant  us  in  saying  that  the  seal 
to  the  instrument  carried  with  it  such  a  legal  implication,  that 
although  the  consideration  mentioned  was  a  previous  lease  already 
executed,  still  the  seal  was  prima  Jade  evidence  of  some  sufficient 
consideration  for  the  defendant's  covenant  that  the  rent  reserved 
in  such  lease  should  be  paid ;  and  the  sealing  having  been  aver- 
red in  the  complaint  and  proved  on  the  trial,  that  this  was 
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enough  to  put  the  defendant  to  proof  that  there  was  in  fact  no 
legal  consideration. 

But,  as  already  observed,  the  fair  and  reasonable  inference 
from  die  instruments  is,  according  to  their  natural  and  sensible 
construction,  that  they  were  executed  simultaneously.  The  giving 
of  the  lease  to  Newman  being  the  inducement  to  the  defendant's 
covenant,  and  this  is  sufficient  to  uphold  it,  whether  the  seal 
prima  facie  imports  other  or  further  consideration  or  not.  The 
defendant  on  the  trial  not  only  failed  to  give  any  evidence  show- 
ing a  want  of  consideration,  but  no  suggestion  was  made  that 
consideration  enough  was  not  proved  by  the  instruments  them- 
selves. Under  such  circumstances,  although  the  form  of  words 
used  in  the  complaint  is  susceptible  of  a  construction  indicating 
that  the  only  consideration  for  the  covenant  was  a  previous  lease 
already  concluded,  we  ought  not  to  give  it  such  a  construction 
and  send  the  parties  to  a  new  trial,  or  put  the  plaintiff  to  a  new 
suit,  unless  the  complaint  is  so  bad  in  substance  that  the  discrep- 
ancy between  the  allegation  and  the  proofs  must  be  treated  as  a 
fetal  variance.  ^ 

The  proofs  were  received  without  objection,  and  a  sufficient 
cause  of  action  is  made  out  If  the  words  of  the  complaint  may 
be  read  consistently  with  such  proofs,  it  is  our  duty  so  to  read 
them.  The  only  ground  of  the  objection  lies  in  the  language, 
11  the  lease  having  been  so  made  and  concluded,"  "the  defendants 
afterwards  in  consideration  of  the  demise,  &c,  covenanted,  &c." 
It  is  doing  no  violence  to  this  language,  when  we  bear  in  mind 
the  facto  which  did  sufficiently  appear  on  the  trial,  and  the  rule 
of  thftCode  that  pleadings  "  shall  be  liberally  construed  with  a 
view  to  substantial  justice  between  the  parties,"  (Code,  §  159,) 
to  say  that  the  pleader  did  not  by  these  words  intend,  and  was 
not  understood  by  the  defendant  to  mean  that  the  lease  to  New- 
man had  been  executed  and  delivered  before  the  guaranty  was 
made. 

And  .even  if  the  more  natural  construction  of  this  language 
be,  (as. we  think  it  is,)  that  the  lease  was  in  order  of  time  com- 
pletely finished  before  the  guaranty  was  made,  still  we  think  that 
the  erroneous  statement  in  this  respect  should  not  now  estop  the 
plaintiff  to  insist  upon  his  rights  according  to  the  truth  of  his 
citoe,  as  sufficiently  proved  without  objection.    In  this  aspect  the 
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error  in  the  statement  is  only  a  variance,  which  has  not  misled 
the  defendant,  and  which  might  be  either  amended  or  disregarded. 

Our  conclusion  is  that  the  nlaintiff  should  have  judgment  upon 
the  verdict. 

Ordered  accordingly. 


Samuel  Harris  &  Sons  v.  Moodt  &  Telfair. 

1.  Jettisoned  goods  carried  on  deck,  according  to  the  custom  of  the  trade  by 
steamboats  navigating  the  Sound  that  separates  Long  Island  from  the  main 
land  of  New  York  and  Connecticut,  and  stowed  in  the  usual  way,  are 
entitled  to  contribution  for  general  average  loss. 

2.  Bank  bills  of  the  plaintiffs,  so  carried  for  them  in  a  crate  by  an  Express 
Company,  which,  by  agreement  with  the  owners  of  the  steamboat,  paid 
such  owners  a  fixed  annual  sum  for  the  carrying  of  a  stated  number  ot 
portable  crates  with  the  contents  thereof,  are  bound,  when  saved,  to  con- 
tribute for  such  a  loss. 

3.  The  bills,  in  the  absence  of  proof  to  the  contrary,  will  be  presumed  to  be 
of  the  value  expressed  on  their  face,  and  must  contribute  in  proportion  to 
the  amount  of  such  value. 

(Before  Hoffman,  Pierrepont  and  Moncrief,  J.  J.) 

Heard,  December  15,  1858;  decided,  February  19,  1859.) 

This  action  comes  before  the  Court  on  questions  of  law,  arising 
at  the  trial,  and  which  were  there  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

It  was  tried  before  Mr.  Justice  Slosson  and  a  jury,  on  the  21st 
of  June,  1858.  It  is  brought  to  recover  the  possession  of  a  pack- 
age of  bank  bills. 

The  complaint  states  that  the  defendants  have  become  possessed 
of  and  wrongfully  detain  one  package  of  bank  bills,  the  property 
of  the  plaintiffs,  amounting  to  $1,171,  "  said  package  being  sealed 
ii\  an  envelope  and  marked  "$1,171,"  and  directed  to  "J.  W. 
Clark  k  Co.,  Boston,  Mass.; "  a  demand  of  the  package  from  the 
defendants;  their  refusal  to  deliver  it;  that  it  is  of  the  value  of 
$1,171 ;  and  prays  judgment  that  the  defendants  deliver  the  pro- 
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perty  to  them ;  and  for  damages  ($600)  for  the  detention,  and 
costs  of  suit 

The  answer  admits  the  defendants*  possession  of  the  property, 
a  demand  of  it,  and  their  refusal  to  deliver  it ;  but  denies  that 
their  detention  of  it  is  wrongful. 

It  also  alleges  that,  on  the  17th  of  October,  1856,  the  steamboat 
Connecticut  left  the  port  of  New  York  for  Allyn's  Point,  Con- 
necticut, staunch,  tight  and  strong;  having  on  board  many  pas- 
sengers and  a  large  and  valuable  cargo ;  that  while  pursuing  this 
voyage  she  encountered  a  heavy  gale,  and  was  much  injured ; 
that  it  became  necessary  for  the  general  safety  to  throw  overboard 
some  twenty-five  tons  of  her  cargo,  which  was  done,  whereby  she 
was  enabled  to  enter  Huntington  harbor,  and  was  saved,  with  the 
residue  of  the  cargo;  that  the  cargo  jettisoned  was  of  the  value 
of  over  $15,000 ;  that  the  loss  caused  by  such  jettison  is  the 
subject  of  a  general  average  contribution ;  that  the  said  package 
of  bills,  which  was  saved,  is  liable  to  contribute;  that  they 
received  and  hold  such  package  as  agents  of  the  owners  of  said 
steamboat,  to  secure  the  payment  of  its  contributory  share,  and 
which  is  alleged  to  exceed  $200 ;  that  they  have  offered  to  deliver  * 
the  package  to  the  plaintiffs,  provided  they  would  agree  to  pay 
the  general  average  properly  chargeable  thereon ;  but  that  they 
refused  to  pay,  or  to  agree  to  pay,  any  part  thereof,  insisting  that 
the  bank  bills  are  not  the  subject  of  general  average,  and  were 
exempt  therefrom.  It  prays  judgment  that  the  bills  be  returned 
to  them,  and  that  the  plaintiffs  pay  damages  for  the  taking  and 
detention  thereof,  with  the  costs  of  the  action. 

The  entire  testimony  given  and  proceedings  had  at  the  trial 
were  as  follows,  viz.: 

The  following  stipulation  was  read  in  evidence  by  counsel  for 
the  defendants: 

"It  is  stipulated  and  agreed,  by  and  between  the  parties  to  this 
action,  that  the  steamboat  '  Connecticut,'  on  a  voyage  from  New 
York  to  Allyu's  Point,  on  the  afternoon  and  evening  of  the  17th 
October,  1856,  encountered  a  heavy  gale,  whereby  she  sustained 
great  damage,  losing  her  smoke  stack  and  forward  mast,  and 
being  greatly  strained  and  injured.  That  the  storm  continued 
unabated,  and  it  was  evident  that  the  vessel  would  go  down 
unless  she  could  be  brought  around ;  and  in  order  to  do  this 
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it  became  and  was  necessary,  for  the  general  preservation,  to 
lighten  the  boat ;  and  in  consequence  thereof,  with  a  view  to  the 
general  safety,  a  large  amount  of  cargo  was  jettisoned,  by  means 
whereof  the  steamboat  was  enabled  to  turn,  and  finally  to  enter 
Huntington  harbor  in  safety,  whence  she  was  brought  to  New 
York  on  the  succeeding  day. 

"  That  the  cargo  which  was  jettisoned  was  not  under  cover, 
but,  according  to  the  established  usage  and  custom  of  the  trade  by 
steamboats  running  between  New  York  and  Allyn's  Point,  was 
carried  on  the  main  deck  of  the  steamer ;  the  space  below  that 
deck  being,  as  usual,  occupied  by  the  engine,  boilers,  coal,  &c.f 
and  by  the  passengers. 

"  That  most  of  the  cargo  jettisoned  was  laden  upon  the  upper 
or  main  deck  of  said  boat  along  each  side  of  the  ladies'  cabin,  and 
between,  the  stern  of  the  boat  and  the  paddle  boxes,  being  the 
space,  according  to  usage  and  custom,  appropriated  to  cargo.  A 
cabin  is  built  upon  the  said  deck,  and  occupies  a  space  in  the 
centre  of  the  vessel,  and  equi-distant  from  each  side  of  the  boat, 
and  between  the  sides  of  the  cabin  and  the  sides  of  the  boat  the 
said  cargo  was  stowed. 

"  That  the  bank  bills,  for  the  recovery  of  which  this  action  ifl 
brought,  belonged  to  the  plaintiflfe,  and  were  by  them  entrusted 
and  delivered,  at  Baltimore,  to  Adams  &  Co.'s  express  agents  and 
forwarders,  to  be  by  them  transported  to  and  delivered  at  Boston 
to  the  plaintiffs'  agents,  and  that  said  bills  were  in  a  crate  or  case 
belonging  to  Adams  &  Co.,  which  was  laden  on  board  the  said 
vessel  at  the  time  of  the  said  jettison. 

"  That  by  the  agreement  between  Adams  &  Co.  and  the  owneis 
of  said  steamboat,  the  said  Adams  &  Co.  were,  in  consideration 
of  a  fixed  annual  sum,  permitted  and  allowed  to  transport  on  said 
boat,  a  stated  number  of  portable  crates,  with  the  contents  thereof; 
and  the  said  Adams  &  Co.  made  and  collected  their  own  charges 
for  the  transportation  of  the  contents  of  the  said  crates  from  the 
parties  who  employed  them. 

"  That  the  owners  of  the  said  boat,  claiming  that  the  said  bills 
were  liable  to  contribute  in  common  with  the  other  property  saved 
to  the  payment  of  the  general  average  loss  occasioned  by  said 
jettison,  retained  the  said  bills  and  delivered  them  to  the  defend 
ants  in  this  action,  who  were,  at  the  commencement  thereof  in 
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the  possession  of  the  same,  as  the  agents  of  the  said^wners,*^  ^      j 
secure  the  payment  of  the  contributory  share  of  such  f^agral    •   J? 
average  loss  for  which  the  said  owners  and  said  defendants  insi$1 
that  the  said' bills  are  liable  to  contribute,  as  part  of  the  cargo  of 
the  vessel. 

"Dated  June  19th,  1858." 

<:  It  was  admitted  that  the  bank  bills  mentioned  in  the  complaint 
were,  upon  tlje  requisition  of  the  plaintiffs,  taken  from  the  pos- 
session-of  the  defendants,  and  delivered  to  the  plaintiffs. 

"  The  testimony  hereupon  closed ;  the  counsel  for  the  defendants 
thereupon  insisted,  as  matter  of  law,  that  on  the  facts  admitted 
the  property  in  the  complaint  mentioned  was  liable  to  contribute 
to  the  payment  of  the  general  average  loss  occasioned  by  the 
accident,  in  the  pleadings  and  stipulation  mentioned,  and  that  the 
defendants  were  rightfully  entitled  to  hold  and  retain  the  said 
property,  and  that  they  were  entitled  to  a  verdict.  The  Court  so 
decided,  and  directed  the  jury  to  find  a  verdict  for  the  defendants. 
To  such  decision  and  direction  the  plaintiffs'  counsel  excepted. 
The  jury,  under  the  direction  of  the  Judge,  rendered  a  verdict 
in  favor  of  the  defendants,  and  assessed  the  value  of  the  property 
at  $1,171,  and  the  damages  of  the  defendants  at  $134.33. 

"  And  the  Court  ordered  that  the  questions  of  law  raised  on  the 
said  trial,  and  the  plaintiffs'  exceptions,  should  be  heard  in  the 
first  instance  at  General  Term,  judgment  in  the  meantime  to  be 
suspended." 

J.  E.  BurriU}  for  the  plaintiffs. 

I.  The  cargo  jettisoned  was  stored  on  deck,  and  is  not  entitled 
to  the  benefit  of  general  average.  (Abb.  on  Ship.,  part  IV.,  ch. 
X.,  sub.  3,  p.  481 ;  Stev.  on  Av.,  65 ;  Smith  v.  Wright,  1  Caines' 
R,  43 ;  Dodge  v.  JSartol,  5  Greenl.  R,  286 ;  Oram  v.  Aiken,  18 
Maine  R,  229;  Sjproat  v.  Donnell,  26  id.,  186;  Lenox  v.  United 
States  Ins.  Co.,  3  Johns.  Cas.,  179.) 

IL  Bank  notes,  by  reason  of  their  peculiar  character,  are 
exempt  from  liability  to  the  payment  of  a  general  average  loss. 

1.  A  loss  occasioned  by  jettison  is  chargeable  on  the  ship, 
freight  and  cargo,  and  the  principle  on  which  it  is  so  chargeable, 
is,  that  without  the  sacrifice  of  the  property  jettisoned,  the  par- 
ticular contributory  interest  would  have  perished,  and  that  by 
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means  of  such  sacrifice,  and  by  it  alone,  was  such  contributory 
interest  saved,  or,  in  other  words,  that  the  property  sacrificed 
was  the  price  of  safety  of  that  which  is  made  to  contribute  to  its 
payment.  (3  Kent's  Com.,  Lee.  47,  pp.  233,  234;  Williams  v. 
Suffolk  Ins.  Co.,S  Sumn.  R.,  270,  Scudder  v.  Bradford,  14  Pick, 
13  ;  Bradhurst  v.  Columbian  Ins.  Co.,  9  Johns.  R,  9  ;  2  Phil,  on 
Ins.,  §§«1293-1298.) 

2.  Bank  notes  are  the  mere  evidences  of  debt,  which  debt  is  not 
impaired  by  the  loss  of  the  evidence,  and  which  evidence,  in  case 
of  loss,  may  be  supplied  by  other  evidence  equally  good.  (2  Phil. 
on  Ins.,  §  1397.) 

3.  Title  deeds,  bonds  and  mortgages  and  choses  in  action,  are 
necessarily  exempted  from  contribution,  and  on  principles  which 
apply  equally  to  the  exemption  of  bank  notes. 

All  the  books,  in  speaking  of  articles  liable  to  contribute, 
allude  to  goods,  chattels  and*  money,  and  in  speaking  of  money, 
refer  to  gold  and  silver  coin.  (2  Phil,  on  Ins.,  §§1393-1398; 
1  Park  on  Ins.,  ch.  7,  §  2,  p.  293  ;  Abb.  on  Ship.,  602,  part  IY., 
ch.  X.,  sub.  12 ;  Hill  v.  Patten,  8  East  B.,  376 ;  Brovm  v.  Sla- 
pyleton,  4  Bing.  B.,  119 ;  Stev.  on  Av.,  ch.  VI.,  art.  1,  p.  206.) 

III.  Under  the  arrangement  between  Adams  &  Co.,  and  the 
owners  of  the  Connecticut,  the  bank  notes  in  question  paid  no 
freight,  and  did  not  form  any  part  of  the  cargo  of  the  vessel, 
and  on  that  ground  are  exempted  from  liability  to  contribution. 
(Abb.  on  Ship.,  602 ;  4  Bing.,  119;  8  East.  R,  375;  Stev.'  on 
Av.,  ch.  VL,  art.  1,  p.  206.) 

IV.  The  plaintifls  were  entitled  to  judgment. 

Francis  B.  Cutting,  for  the  defendants. 

I.  The  bank  bills  were  packed  in  a  crate  or  case,  and  trans- 
ported as  merchandise  for  hire.  They  became  a  part  of  the 
regular  cargo  of  the  vessel.  As  such  cargo,  they  were  liable  to 
contribute  to  the  general  average  loss  which  occured. 

1.  Money,  bills  of  credit,  choses  in  action,  &c,  are  only  ex- 
cepted, when  carried  like  clothes  and  baggage  under  the  personal 
care  of  a  passenger  or  seaman ;  and  not  when  carried  as  cargo 
for  hire,  or  when  they  are  to  be  saved  or  lost  like  other  cargo, 
merely  from  the  general  care  and  conduct  of  the  persons  control- 
ling and  managing  the  vessel.  (2  Arn.  on  Insurance,  919,  and 
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authorities  referred  to;  1  Phil,  on  Insurance,  2d  ed.,  172,  and 
cases  cited;  2id.,  2d  ed.,  152;  3  East,  375;  Thomas  v.Royal 
Exchange  Association  Company,  Man.  Dig.,  164 ;  h.  i.  No.  5 ; 
Peters  v.  Milligan,  Park  on  Ins.,  211;  Mil.,  244;  Brown  v. 
Stopyleton,  4  Bing.,  119 ;  Stev.  &  Ben.,  206,  248 ;  Emer.  on  Insur- 
ance, Mer.,  ed.,  492,  497.) 

2.  A  steamboat  becomes  a  common  carrier  of  money  or  bills, 
the  same  as  of  other  property,  when  it  takes  one  of  these  express 
crates,  filled,  as  is  well  known,  with  small  parcels  of  value.  (11 
John.  R,  109 ;  2  Wend.,  389 ;  6  How.,  844.) 

The  owners  being  responsible  for  negligent  losses  of  tbe  crate 
with  all  its  contents  as  cargo,  should  have  the  like  inducements 
and  compensation  to  save  it  from  sea  perils.  There  is  no  princi- 
ple upon  which  it  can  be  excepted. 

8.  The  plaintiff  seeks  to  maintain  replevin  for  the  bills  as  a 
distinct  parcel ;  (not  as  so  much  meney  for  which  the  defendants 
as  agents  would  be  answerable  only  to  their  immediate  principal.) 
He  thus  concedes  and  treats  the  parcel  as  merchandise. 

4.  The  bank  bills  are  not  shown  to  be  uncurrent,  and  are  not 
to  be  treated  as  mere  choses  in  action  or  evidences  of  debt.  They 
are  payable  to  bearer,  and  used  as  a  currency ;  and  could  be 
levied  on  as  goods.  (13  Wend.,  102.) 

IL  The  jettison  from  the  main  deck  of  the  steamer,  the  re- 
cognized and  only  place  for  carrying  freight  in  such  a  vessel  by 
established  usage,  was  not  subject  to  the  exception  applied  to 
goods  "  carried  on  deck  "  of  a  sea-going  sailing  vessel.  The  ex- 
ception itself  is  not  absolute  and  universal ;  but  governed  by 
the  customs  and  usage  of  vessels  oa  the  voyage  for  which  they 
are  shipped.  The  upper  deck  is  not  required  to  be  so  strong  or 
close  as  on  tbe  ocean ;  and  the  crate  was  not  in  any  place  affect- 
ing the  management  of  the  vessel,  nor  subject  to  peculiar  expo- 
sure to  a  jettison.  (2  Am.,  888;  Abb.,  481,  482;  Valin.,  torn. 
2,  p.  189,  [goods  in  open  boats  or  small  vessels ;]  Da  Costa  v. 
Edmunds,  4  Camp.,  142;  Qouldv.  Oliver,  4  Bing.,  K  C,  135; 
Milward  v.  Hibbert,  3  Queen's  Bench,  120 ;  S.  C,  2  Gale  k  Davis., 
142 ;  Barley  v.  Mlimrd,  1  Jones  &  Cary,  224, 229.) 

[Even  if  otherwise,  it  only  affects  the  amount  of  general  aver- 
age.   The  vessel  had  to  bear  away  to  a  port  of  necessity,  and 
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goods  on  deck,  when  not  contributed  for,  must  contribute  to  a 
general  average  loss.] 

III.  There  was  no  tender  of  payment  or  security,  nor  authority 
given  to  open  the  package  and  separate  and  retain  a  part;  nor 
does  it  appear  when  the  demand  was  made ;  so  that  no  question 
arises  but  the  naked  one,  whether  there  was  a  lien  for  a  general 
average  loss,  of  which  there  can  be  no  doubt.  (3  Sum.,  308 ; 
Abb.,  508 ;  marginal  page  and  notes  to  Story  &  Perkins'  ed., 
and  authorities  there  referred  to.) 

IV.  The  defendants  are  entitled  to  judgment. 

Pierrepont,  J.  This  case  comes  before  us  by  direction  of 
the  Judge  below,  and  presents  the  following  facts : 

The  steamboat  "  Connecticut,"  on  her  voyage  from  New  York 
to  Allyn's  Point,  on  the  17th  of  October,  1856,  encountered  a 
heavy  gale,  and  for  general  safety  it  became  necessary  to  throw 
a  large  amount  of  her  cargo  overboard.  Most  of  the  cargo  jetti- 
soned was  stowed  on  the  main  deck,  in  accordance  with  estab- 
lished usage  of  the  trade  by  steamboats  running  on  the  Sound. 

The  space  below  the  main  deck  was,  as  usual,  occupied  by  the 
engine,  boilers,  coal,  &c.,  and  by  passengers. 

Upon  the  deck  was  a  crate  of  Adams  &  Co.,  express  agents 
and  forwarders.  In  the  crate  was  a  package  of  bank  notes  be: 
longing  to  the  plaintiffs,  amounting  to  $1,170,  which  they  had 
eritrusted  to  Adams  &  Co.,  to  transport  to  Boston  for  hire. 

By  agreement  between  Adams  &  Co.  and  the  owners  of  the 
steamboat,  Adams  &  Co.  were  allowed  to  transport  on  said  boat 
a  stated  number  of  portable  crates  with  their  contents,  and  for 
this  privilege  they  paid  the  owners  of  the  boat  a  fixed  annual 
sum,  and  ^darns  &  Co.  collected  their  own  charges  for  whatever 
they  transported  in  the  crates. 

The  owners  of  the  boat,  claiming  that  the  bank  bills  saved 
were  liable  to  contribute  in  general  average  towards  the  loss 
occasioned  by  the  jettison,  retained  the  bills  to  secure  the  pay- 
ment of  their  contributory  share  of  such  loss.  The  plaintiffi 
brought  this  action  to  recover  the  bills. 

This  case  presents  the  important  question  touching  the  liability 
of  goods  stowed  on  the  deck  of  a  steamer,  to  contribute  in  gen- 
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eral  average  for  jettisoned  cargo.  The  necessity  of  the  jettison 
is  admitted,  and  the  jettisoned  goods  were  stowed  on  deck. 

Laws  were  written  Upon  the  subject  of  general  average  contri- 
bution for  jettisoned  cargo  before  the  Roman  Code,  and  the  law 
of  ancient  Rhodes  was  transplanted  into  the  Roman  law,  and 
appears  duly  accredited  in  the  Pandects  of  Justinian.  (Digest,  lib. 
14,  tit  2,  ch.  2.) 

The  Digest  states  it  thus : 

"Lege  Bhodia  cavetur,  ut  si  levandce  navis  gratid  jaclus  mercium 
foetus  est,  omnium  contributione  sarciatur,  quod  pro  omnibus  datum 
est" 

If  goods  are  thrown  overboard  in  order  to  lighten  a  ship,  the 
loss  incurred  for  the  sake  of  all  shall  be  made  good  by  the  con- 
tributions of  all.  But  ancient  as  is  the  law  upon  this  subject,  an 
embarrassment  arises  out  of  the  distinction  made  between  deck- 
stowed  goods  and  other  cargo ;  and  it  must  be  confessed  that  the 
law  yet  remains  in  some  confusion. 

Chancellor  Kent  says  (without  qualification) :  "  Goods  shipped 
on  deck  contribute,  if  saved ;  but  if  lost  by  jettison,  they  are  not 
entitled  to  the  benefit  of  general  average ;  for  they,  by  their  situ- 
ation, increase  the  difficulty  of 'navigation,  and  are  peculiarly 
exposed  to  peril."  (3  Kent  Com.,  240,  and  cites  Smith  v.  Wright, 
1  Caines'  R.,  4? ;  Lenox  v.  United  Stales  Ins.  Co.,  3  Johns.  Ca&, 
178,  and  other  authorities,  in  support  of  that  doctrine.) 

In  Abbott  on  Shipping,  we  find  it  stated  thus:  "  The  Prench 
ordinance  in  express  terms  excludes  from  the  benefit  of  general 
average,  goods  stowed  upon  the  deck  of  the  ship,  and  the  same 
rule  prevails  in  practice  in  this  country."  (Abb.  on  Ship.,  482, 
citing  many  authorities.) 

Judge  Story  says :  "  Our  law  is  the  same.  A  jettison  of  goods 
stowed  on  deck  cannot  be  brought  into  general  average."  (In 
note  to  Abbott  in  his  edition.) 

Bell,  in  his  Commentaries  upon  the  Laws  of  Scotland,  says : 
"Goods  stowed  on  deck,  and  thrown  overboard,  are  not  to  be 
relieved  by  contribution."  (Vol.  1,  p.  586.) 

In  Kent's  Commercial  and  Marine  Law,  231,  it  is  said :  "  Goods 
shipped  on  deck  are  not  entitled  to  the  benefit  of  general  average, 
if  lost" 

Bosw.— Vol.  IV.  28 
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The  reason  assigned  for  this  rule,  is,  that  goods  thus  stowed 
tend  to  embarrass  the  navigation  of  the  vessel,  and  to  increase 
the  danger.  The  American  authorities  are  numerous  and  seem 
to  sustain  the  above  rule.  (Oram  v.  Aiken,  18  Maine  R,  229 ; 
Sproat  v.  Donnell,  26  Maine  R.,  185 ;  Barber  v  Brace,  8  Conn., 
9 ;  Dodge  v.  Bartol,  6  Greenl.,  286;  Hampton  v.  Brig  Thaddeus, 
4  Martin  N.  S.,  [Lou.,]  582 ;  Lenox  v.  United  States  Ins.  do.,  3 
Johns.  Cas.,  179 ;  Smith  v.  Wright,  1  Caines'  R,  48.) 

Mr.  Arnould,  however,  says :  "  That  goods  carried  on  deck  are 
not  contributed  for  if  jettisoned,  unless  they  are  so  carried  ac- 
cording to  the  common  usage  and  course  of  trade  on  the  voyage 
for  which  they  are  shipped ;  but  that  on  proof  of  such  usage, 
they  are  contributed  for  like  other  goods."  (2  Am.  on  Ins.,  888.) 

And  in  Oould  v.  Oliver,  (4  Bing.,  N.  C,  185,)  it  was  held  that 
goods  laden  on  deck,  according  to  the  custom  of  a  particular 
trade,  are  entitled  to  contribution  for  a  lass  by  jettison. 

In  the  case  of  Milward  v.  Hibbert,  (8  Queen's  Bench,  120,  S. 
C. ;  2  Gale  &  Davis.,  142,)  it  appears  that  a  quantity  of  pigs,  in  the 
course  of  a  voyage  from  Waterford  to  London,  were  thrown  over- 
board from  the  deck  where  they  were  stowed.  It  was  insisted  that 
for  the  deck-stowed  pigs  no  contribution  could  be  claimed.  The 
Court  held  otherwise.  Lord  Denman,  in  pronouncing  the  opin- 
ion of  the  Court,  makes  the  following  very  pertinent  remarks : 
"  The  practice  appears  to  have  Been,  not  to  lay  it  down  as  a  rule 
of  law,  that  for  goods  stowed  on  the  deck  the  owner  of  them 
shall  be  excluded  from  the  benefit  of  general  average,  but  to 
receive  the  evidence  of  commercial  men  respecting  the  usage  of 
the  trade,  and  the  general  understanding  of  those  engaged  in  it, 
(and  in  insuring,)  which  may  obviously  vary  and  require,  from  time 
to  time,  fresh  evidence  and  different  explanations.11 

These  views  of  Lord  Denman  will,  I  think,  commend  them- 
selves to  every  man  of  business  knowledge  or  good  sense. 

The  old  rule  was  established  when  all  vessels  were  propelled 
by  sails,  and  when  there  was  no  machinery  in  the  hold  of  the 
ship ;  but  the  introduction  of  steam  into  marine  service,  has 
wrought  great  changes  in  the  situation  of  the  motive  power, 
and  has  rendered  the  steamboat  deck  the  fitter  place  for  the 
stowage  of  cargo.  The  reason  of  the  rule  has  ceased,  and  the 
rule  should  perish  with  the  reason.    In  the  common  law  there  is 
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a  wise  flexibility  which  yields  to  the  progress  of  science  and  to 
the  changes  in  the  mode  of  business,  and  we  are  prepared  to  hold 
that  cargo,  stowed  upon  the  deck  of  a  steamboat,  in  accordance 
with  established  usage  of  the  trade,  must  contribute,  in  general 
average  loss  occasioned  by  jettison,  the  same  as  goods  stowed 
elsewhere.  (Harley  v.  Milward,  1  Jones  and  Cary,  229.) 

The  plaintiff  contends,  under  bis  third  pointy  that  under  the 
arrangement  between  Adams  &  Co.  and  the  owners  of  the  Con- 
necticut, the  bank  notes  in  question  paid  no  freight,  and  did  not 
form1  any  part  of  the  cargo  of  the  vessel,  and  on  that  ground  are 
exempted  from  liability  to  contribution. 

Adams  &  Co.  paid  freight  for  the  crate  and  its  contents,  not 
for  the  empty  crate  alone.  It  would  be  as  reasonable  to  hold 
that  the  goods  in  boxes  paid  no  freight,  but  only  the  boxes.  The 
fact  that  Adams  &  Co.  paid  by  the  year,  can  make  no  difference 
in  the  principle  of  this  case. 

It  was  ably  pressed  upon  our  consideration  at  the  argument 
that,  as  the  whole  doctrine  of  contribution  .for  jettisoned  goods 
rested  upon  the  ground  "  that  the  property  sacrificed  was  the 

|  price  of  safety  of  that  which  is  made  to  contribute,"  (3  Kent's 

Com.,  Lee.  47,  p.  233,)  it  would  be  most  inequitable  to  make  a 

;  light  package  of  bank  notes  moje  valuable  than  the  whole  cargo, 

(and  which  could  have  been  taken  in  the  hand  from  the  crate,) 

|  contribute  in  proportion  to  their  value ;   so  disproportionate  to 

the  risk  and  to  the  real  price  of  safety.    And  Lord  Kames  in  his 

j  Principles  of  Equity,  (116,)  contends  that  the  contributions  should 

;  be  according  to  weight  and  not  value.    But  it  is  now  well  settled 

;  that  gold  coin  and  diamonds  must  contribute.    A  dollar  bill 

occupies  more  space  than  four  gold  dollars,  and  a  diamond,  worth 
$40,000,  occupies  scarce  the  space  of  ten  one  dollar  bills. 

"  The  general  rule  is,  that  all  merchandise,  of  whatever  kind, 
or  to  whomsoever  belonging,  contributes  according  to  its  value, 

i  however  small  the  size  or  weight  in  comparison  to  the  value.  (3 

I  Kent's  Com.,  240;  Abb.  on  Shipping,  502,  and  the  numerous 

authorities  cited,) 

|  But  this  case  presents  another  question  of  some  embarrassment, 

and  about  which  the  books  are  indirect  conflict;  and  that  is, 

|  whether  bank  notes  which  are  not  money,  but  only  the  evidences 

of  debt  are  liable  to  contribute  for  general  average  loss.    Mr. 
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Philips  thinks  they  are  not  liable.  (2  Phil,  on  Insurance,  155, 
§§  1897, 1295.)  Weskett  (an  old  writer,)  thinks  they  are.  (Wesk., 
tit.  ContJ  1.)  Arnould  makes  no  positive  statement;  he  says, 
"Weskett's  "  seems  to  be  the  better  opinion,"  but  cites  no  authority. 

The  industry  of  the  counsel  who  argued  this  cause  with  so  much 
care  on  either  side,  did  not  furnish  us  with  a  single  decision  upon 
this  point,  nor  have  I  been  able  to  find  one. 

By  the  Rhodian  law  it  was  deemed  just  that  all  should  con- 
tribute to  whom  the  jettison  had  been  of  advantage,  and  the 
amount  was  apportioned  according  to  the  value  of  the  goods.  It 
extended  to  the  apparel  of  every  person,  even  to  the  ring  upon 
the  finger,  though  the  ring  and  clothes  paid  no  freight.  By  the 
English  law  personal  jewels  and  wearing  apparel  do  not  contribute. 
(Abb.  on  Shipping,  508.)  Goods,  wares,  money,  jewels  and  all 
other  property  transported  as  merchandise  contribute  in  propor- 
tion to  their  value.  (3  Kent's  Com.,  240.) 

Bank  notes  are  not  money,  they  will. not  satisfy  an  execution, 
they  are  not  a  legal  tender.  Recovery  may  be  had  against  an 
individual  upon  his  promissory  note  lost  or  destroyed  and  so 
also  against  a  bank  where  the. bank  note  is  destroyed  ;  hence  it  is 
argued,  that  the  bank  bill  being  only  the  representative  of  pro- 
perty or  evidence  of  debt,  is  not  bound  to  contribute. 

In  Handy  v.  Dobbin,  (12  J.  R.,  220,)  the  opinion  of  the  Court 
was  delivered  by  Judge  Spencer,  holding  expressly  that  bank 
bills  were  goods,  and  subject  to  levy  on  execution.  (Turner  v. 
Fendall,  1  Cranch.,  117.) 

This  action  is  instituted  to  recover  the  possession  of  personal 
property,  and  the  plaintiff  swears  that  the  package  of  bills  are 
his  goods. 

The  thief  who  steals  bank  bills,  finds  that  the  law  treats  him 
as  though  he  had  stolen  goods.  If  one  converts  the  bank  bills 
of  another  to  his  own  use,  an  action  will  lie  as  for  the  conversion 
of  personal  property.  If  one  burns  or  throws  into  the  sea  the 
bank  bills  belonging  to  another,  an  action  lies,  and  the  amount 
of  damage  is  the  face  of  the  bills  if  the  bank  be  solvent.  In  the 
absence  of  all  proof  to  the  contrary,  the  law  will  presume  that 
the  bank  notes  are  worth  their  nominal  value. 

We  therefore  conclude  that  jettisoned  goods,  carried  on  deck, 
stowed  in  the  usual  way,  and  according  to  the  custom  of  the 
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trade  of  a  steamer  navigating  the  Sound,  are  entitled  to  con- 
tribution for  general  average  loss. 

That  bank  bills,  so  carried  in  a  crate  by  an  express  company, 
for  hire,  are  to  be  treated  as  other  goods,  and  are  bound  to  con- 
tribute when  saved. 

And  that,  in  the  absence  of  proof  to  the  contrary,  the  value 
of  the  bills  is  the  amount  expressed  upon  their  face,  and  contri- 
bution must  be  made  proportionate  to  that  value.  And  hence, 
that  in  this  case,  judgment  should  be  entered  for  the  defendants, 
with  costs. 

Hoffman,  J.  The  case  is  an  interesting  and  a  new  one.  We 
are  indebted  to  the  counsel  on  both  sides  for  the  care  with  which 
it  has  been  brought  before  us. 

Can  bank  bills  be  made  to  contribute  in  general  average  under 
any  circumstances?  Can  those  of  the  plaintiffs  be  made  to  con- 
tribute in  this  particular  case?  Such  are  the  questions  to  be 
solved.  I  shall  consider,  in  the  first  place,  the  facts  in  this  par- 
ticular action,  and  the  points  raised  upon  them. 

1st  The  contract  which  was  made  between  the  plaintiffs,  and 
the  Adams'  Express  Company  in  Baltimore,  constituted  the  latter 
the  agents  of  the  plaintiff^,  and  made  the  mode  of  transportation 
pursued  by  that  Company  precisely  the  same,  as  to  all  obligations 
and  rights,  as  if  prescribed  or  sanctioned  by  themselves.  Espe- 
cially is  this  the  case,  when  these  agents  pursued,  in  this  instance, 
their  ordinary  method  and  means  of  transportation.  The  case 
of  the  N.  J.  Steam  Nav.  Co.  v.  The  Merchants'  Bank,  (6  How.  U. 
&  R.,  844,)  settles  this  point. 

The  cargo  which  was  jettisoned  was  on  deck;  but  was  there 
according  to  the  established  custom  of  steamboats  between  New 
York  and  Ally  n's  Point  It  is  true  that,  by  the  general  maritime 
law,  goods  stowed  upon  the  deck  are  not  the  subjects  of  general 
average  when  jettisoned.  (Abb.  on  Shipping,  481,  8  ed.,  and  Mr. 
Shee's  note;  Emer.,  p.  492;  Dodge  v.  Bartol,  5  Greenl.,  286; 
Lenox  v.  United  Ins.  Co.,  8  Johns.  Caa,  178.) 

But  when  the  goods  are  transported  coastwise  in  a  steamboat; 
when  the  usage  is  uniform  to  carry  all,  or  the  bulk  of  the  cargo 
on  deck,  the  space  under  being  apprppriated  to  the  machinery 
and  other  purposes ;  and  when  that  usage  is  so  general  that  con* 
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structive  notice  of  its  prevalence  may  be  inferred  in  ail,  deck 
goods  thrown  over  are  as  much  to  be  contributed  for  as  goods  in 
any  other  situation.  The  present  case  sufficiently  falls  within 
this  rule. 

I  have  examined  with  care  the  following  authorities:  The 
ordinance  of  Louis  XIV,  and  the  421st  and  229th  articles  of  the 
Code  of  Commerce  of  Prance;  the  exception  to  the  general  rule 
arising  from  a  usage  on  a  coasting  voyage,  stated  by  Valin,  and 
the  comments  of  Boulay  Paty  &  Rocron  upon  it  (Valin,  torn.  2, 
art  12,  p.  189 ;  Boulay  Paty,  torn.  4,  pp.  667-569 ;  Eocron,  tit 
Avarie,  art  421;  Qouldv.  Oliver,  4  Bing.  K  C,  134;  2  Scott 
C.  B.,  241;  2  Man.  &  Gr.,  208;  MUwardy.  Hibbert,  3  Queen's 
Bench  R,  120;  2  Gale  &  Dav.,  142 ;  Harleyv.  MUward,  1  Jones 
&  Cary,  224 ;  Dodge  v.  Bartoly  5  Greenl.,  286 ;  and  Hampton  v. 
Brig  Tkaddeus,  4  Martin's  Lou.  R,  582.)  I  think  the  rule  I 
have  stated  is  warranted  by  them.  Such  as  appear  to  be  hostile 
may  be  distinguished  on  satisfactory  grounds. 

The  reasoning  of  Boulay  Paty,  upon  the  two  sections  of  the 
Code  of  Commerce,  (421  and  229,)  appears  to  me  conclusive; 
and,  I  observe,  in  the  Journal  de  Palais,  (sup.,  vol.  1,  p.  152,  Astor 
Library,)  that  a  case  was  decided  in  the  Court  of  Cassation  in 
1845,  holding  that  goods  carried  coastwise  on  deck  were  to  be 
contributed  for. 

2d.  The  counsel  of  the  defendants  next  insists  that,  under 
the  arrangement  between  Adams  &  Co.  and  the  owners  of  the 
steamboat,  the  bills  in  question  paid  no  freight,  and  did  not  form 
any  part  of  the  cargo,  and  on  that  ground  are  exempt  from 
liability. 

But  the  fixed  annual  sum  which  Adams  &  Co.  paid  for  the 

v  transportation  of  their  crates  was  in  the  nature  of  freight,  and 

the  charge  for  transportation,  paid  by  the  plaintiffs,  contributed' 

to  the  payment  of  that  amount    In  substance,  these  bills  paid 

freight 

3d.  The  next  and  general  question,  whether  bank  bills  are 
liable  to  contribute  in  general  average,  is, the  material  inquiry. 

In  the  first  place,  we  have  the  great  principle  of  general  ave- 
rage, that  whatever  is  saved  ought  to  bear  a  portion  of  the  loss, 
of  what  has  perished  to  procure  the  safety. 


r 
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Although  the  Bhodian  law,  which  was  the  basis  of  the  Mari- 
time Code  of  Rome,  and  is  eulogized  by  Cicero  for  its  wisdom, 
must  be  deemed  to  be  lost  in  its  integrity ;  yet  there  can  be  no 
doubt  that  the  compilation  which  bears  its  name  is  of  great  anti- 
quity. The  very  writers  who  have  displaced  its  high  claims, 
quote  it  as  of  an  ancient  date.  (Emer.  Pref.,  82,  and  quotations 
passim ;  see  Chief  Justice  Duer's  Lect.  on  Ins.,  vol.  1,  pp.  24-46.) 

By  the  rule  of  that  Code,  everything  on  board  a  vessel,  even 
the  baggage  of  passengers,  their  apparel,  and  ornaments,  though 
worn  upon  their  persons,  was  liable  to  contribute.  The  writers 
of  the  general  civil  law  adopt  this  doctrine.  They  are  quoted  by 
Emerigon.  (Chap.  12,  §  42,  Mer.  ed.,  492 ;  Vinnius,  p.  211.) 

The  Guidon  de  la  Mer  made  everything  liable,  even  what  the 
passengers  carried  about  them.  (Chap.  5,  art  26.)  Their  per- 
sons were  exempted.  Duarenus,  quoted  by  Emerigon,  declares 
that  it  is  the  general  rule  that  all  which  has  been  preserved  and 
is  susceptible  of  being  valued,  is  to  contribute  to  the  jettison.  In 
short,  the  rule  of  the  civil  law  proper  was,  that  nothing  was  ex- 
empt but  provisions  intended  for  consumption,  and  the  persons 
of  free  passengers.  The  pride  of  the  Roman  dictated  the  latter 
exception,  as  the  person  of  a.  freeman  was  incapable  of  estima- 
tion. 

Fothier  treats  the  Code  of  Commerce,  in  exempting  nothing 
expressly  but  the  clothes  of  the  crew,  as  leaving  all  else  liable. 
(Tit  des  Avaries,  No.  125.)  Boulay  Faty  would  distinguish 
between  clothes  and  jewelry  on  the  person,  and  those  in  a  trunk 
or  elsewhere,  (Tom.  4,  p.  662.) 

But  it  cannot  be  asserted  that  the  civil  law  rule  is  now  our 
law.  4!  It  is  not  every  object  of  value  which  is  liable  for  a  con- 
tribution of  average,  but  only  such  things  as  are  termed  Merces. 
Merces  has  never  been  held  to  extend,  to  provisions,  but  includes 
only  the  cargo  put  on  board  for  the  purpose  of  commerce,  and 
the  practice  shows  that  this  has  been  the  understanding  of  all 
times.  Magens,  Molloy,  Beames,  Stevens  and  other  writers  all 
expound  the  word  Merces  in  this  way.  They  concur  in  saying, 
that  things  of  little  weight,  but  of  considerable  value,  must  con- 
tribute, if  they  belong  to  the  cargo,  but  not  if  they  belong  to  the 
passengers."  "  The  rule  is,  that  all  meAhandise  put  on  board 
for  the  purpose  of  traffic,  is  liable  to  be  brought  into  contribu- 
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tion ;  and  in  merchandise  is  included  all  property  of  great  value, 
unless  attached  to  the  persons  of  the  passengers,  but  property  so 
attached  does  not  contribute." 

These  are  the  positions  of  Best,  Ch.  J.,  and  Park,  J.,  in 
Brovm  v,  Stapyleton.  (4  Bing.,  119.) 

And  in  Peters  v.  Miffigan,  (cited  in  Park  on  Ins.,  211,)  it  was 
held  that  gold,  silver,  jewels  and  precious  stones  contribute.. 
(Abb.  on  Ship.,  502 ;  2  Am.  on  Ins.,  919.) 

Weskett  on  Insurance,  (Tit.  Contrib.,  No.  1,)  says,  that  bank 
bills  ought  to  contribute  a  part  to  make  up  a  loss  from  jettison. 

Mr.  Phillips  (vol.  2,  p.  149,  art  1397,)  refers  to  this  authority, 
and  observes :  "  But  as  these  are  not  so  properly  actual  property 
as  the  evidence  of  demands,  which  evidence  may  be"  supplied  by 
other,  in  case  of  their  being  lost,  if  sufficient  precautions  are 
taken  by  the  holder  to  prove  what  notes  they  were ;  this  circum- 
stance distinguishes  them  from  specie  or  other  property,  which  is 
usually  made  to  contribute.*' 

This  is  all  the  authority  I  have  found  directly  to  the  point 

There  is  another  general  rule  which  may  be  invoked  to  assist 
us.  Magens  states,  that  what  does  not  pay  freight,  does  not  pay 
average.  (Vol.  1,  p.  62.)  This  may  be  sometimes  unjust^  and 
probably  is  not  an  unexceptionable  rule.  Goods  of  the  master, 
not  paying  freight,  ought  to  contribute.  (Stevens,  part  1,  ch.  1, 
p.  52.) 

But  the  converse  of  the  rule  may  perhaps  be  unexceptionable. 
What  does  pay  freight  ought  to  contribute. 

But  the  main  argument  of  the  plaintiffs'  counsel  remains. 
Nothing  was  saved  in  saving  the  bills.  No  damage  would  have 
occurred  to  the  plaintiffs  had  they  been  lost  They  were  not  pro- 
perty, the  destruction  of  which  was  irretrievable.  They  were 
evidences  of  debt,  which  debt  could  be  established  by  other 
proof.    It  is  substantially  the  view  presented  by  Mr.  Phillips. 

But  is  this  so?  Was  it  nothing  to  save  these  bills  from  going 
to  the  bottom?  According  to  the  rule  of  the  Supreme  Court  of  • 
our  State,  as  stated  by  Justice  Marcy,  if  a  bank  bill  be  lost 
to  the  owner,  he  cannot  recover,  but  if  destroyed,  he  may.  (6 
Wend.,  878.)  Yet  that  recovery  depends  upon  his  ability  to 
prove  destruction,  ownership  and  identity.  It  is  inevitable  that 
some  damage,  delay  and  difficulty  must  in  all  cases  arise  to  him. 
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Proof  must  be  given.  From  this  he  is  saved  by  the  preservation 
of  the  bills.  The  bank  might  be  justified  in  demanding  either 
delay,  to  ascertain  whether  efforts  to  recover  the  property  would 
not  be  available,  or  indemnity.  Nothing  but  an  equity  suit 
would,  perhaps,  then  avail.  (See  Will.  Eq.  Jur.,  52,  54.) 

We  have,  in  this  case,  bills  of  a  bank  carried  as  part  of  the 
cargo,  paying  what  is  in  truth  freight  for  the  transportation,  and 
exposed  in  the  crate  to  as  much  risk  of  loss  as  any  part  of  the 
"cargo— certainly  as  much  as  any  costly  articles,  such  as  laces, 
contained  in  the  crate — I  cannot  but  think  contribution  ought  to 
be  made.  It  is  not  necessary  to  say,  and  it  does  not  inevitably 
result,  that  because  the  bills  should  contribute  they  would  be  the 
objects  of  contribution  if  sacrificed. 

The  general  rule  undoubtedly  is,  that  contribution  and  to  be 
contributed  for,  are  convertible  obligations  and  rights ;  but  this 
rule  is  not  without  exceptions.  The  clothes  of  sailors  are  exempt, 
and  yet  are  to  be  paid  for  if  cast  overboard.  Munitions  of  war 
and  provisions  appear  to  be  governed  by  the  same  rule.  (Emer., 
ck  12,  §42 ;  Mered.  ed.,  493,  494.)  Perhaps  there  may  exist 
a  distinction  in  the  case  of  bank  bills.  At  any  rate,  upon  a 
question  so  very  new,  I  think  it  should  be  left  for  a  decision 
when  necessary. 

The  defendants  are  entitled  to  judgment 

Moncbief,  X,  concurred  in  ordering  judgment  for  the  defend- 
ants. 
Judgment  accordingly. 


Alexander  A.  Nevins,  Plaintiff;  v.  The  Bay  Stats  Steam- 
boat Company,  Defendants,  (cross-appeals.) 

A  dRomon  carrier  by  steamboat  and  railroad,  received  the  trunks  of  a  tra- 
veler, without  question  or  objection,  deposited  them  for  carriage  in  crates,  and 
delivered  to  him  checks  therefor.  He  then  presented  himself  at  the  ticket 
office,  paid  ins  five,  and  received  a  passage  ticket  consisting  of  two  parts, 
one  to  be  surrendered  to  the  conductor  in  the  railroad  cars,  the  other  por- 
tion to  be  used  and  surrendered  in  the  steamboat  On  this  passage  ticket 
the  following  words  were  printed:  "g&~  Passengers  are  not  allowed  to 
Bosw^VouIV.  29 
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carry  baggage  beyond  $100  in  value,  and  that  personal,  unless  notice  is 
given,  and  an  extra  amount  paid,  at  the  rate  of  the  price  of  a  ticket  for 
every  $500  in  value."  On  the  journey  one  of  the  trunks  was  lost,  contain- 
ing wearing  apparel  and  articles  of  ordinary  baggage,  of  the  value  of  $690, 
and  other  property  of  the  value  of  $730 : 

1.  Hdd,  that  notwithstanding  the  memorandum  printed  on  the  ticket,  the 
plaintiff  is  entitled  to  recover  the  value  of  his  trunk  and  of  such  portion 
of  the  contents  as  is  customarily  known  and  carried  as  travelers'  baggage, 
being  reasonable  in  amount  and  value,  although  worth  more  than  $100, 
and  although  nothing  extra  was  paid  for  baggage  exceeding  in  value  thai 
sum.  In  considering  what  amount  of  baggage  the  plaintiff  might  reasonably 
have  had,  the  jury  might  take  into  view  his  residence,  business,  station  in 
life,  the  place  from  which  he  came,  and  whither  he  was  going. 

2.  The  carrier  is  not  liable  for  jewelry  in  the  traveler's  trunk,  purchased  by 
the  latter,  and  intended  as  presents  for  his  friends,  nor  for  masonic  regalia, 
nor  for  engravings. 

3.  Nor  will  a  jury  be  justified  in  allowing  to  the  traveler  a  round  sum  for 
articles  of  jewelry,  which  he  can  neither  describe  nor  identify  otherwise 
than  as  "  several  articles  of  jewelry,  being  presents  received,  $100." 

4.  A  common  carrier  may  limit  his  liability  by  express  contract,  but  not  by 
mere  notice. 

6.  Passage  tickets  given  to  passengers  by  railroad  and  steamboats,  are  rather 
tokens  or  vouchers  that  the  passengers  have  paid  their  five,  and  are  entitled 
to  their  seats,  and  to  be  surrendered  when  that  right  is  recognized,  than 
special  contracts  fixing  and  regulating  the  terms  of  passage,  amount  of 
baggage,  &c. 

6.  It  is  not  negligence  in  a  traveler  to  go  to  a  hotel  in  the  vicinity  of  a  steam- 
boat landing,  and  send  a  servant  to  the  boat  for  his  trunks.  The  carrier  is 
bound  to  take  care  of  the  trunks  for  a  reasonable  time  after  arriving  at  the 
wharf 

7.  No  rule  of  law  prevents  a  carrier  from  prescribing  to  passengers  a  tariff  of 
prices  varying  according  to  the  amount  and  value  of  the  baggage  carried, 
so  as  to  charge  the  passenger,  having  no  baggage,  less  than  one  who  has 
$100  in  value.  The  only  limitation  of  this  right  is  that  the  charges  be 
justly  and  reasonably  proportioned  to  the  value  of  the  service  rendered  and 
the  risk  incurred.    Per  Woodruff,  J. 

&  An  established  uniform  and  notorious  usage  of  business,  or  an  actual  notice 
brought  home  to  the  passenger,  in  such  form  as  to  call  on  him  in  fairness  to 
the  carrier  to  disclose  (when  he  applies  for  passage  and  pays  his  fare),  how 
much  baggage  he  desires  to  have  carried,  or  in  which  class  of  passengers  he 
desires  to  be  ranked  and  charged,  would  exonerate  the  carrier  from  any 
greater  liability  than  such  as  corresponds  to  the  classification  established  by 
him  as  above  stated,  and  to  the  rate  of  compensation  received.  •  Per  Woon- 

SUFF,  J. 

(Before  Slossok,  Woodruff  and  Pkrbipont,  J.  J.) 

Heard,  October  11th,  1868;  decided,  February  26, 1859. 
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These  were  cross-appeals  by  both  plaintiff  and  defendants,  in  an 
action  tried  before  Mr.  Justice  Pierrepont  and  a  jury  on  the 
12th  of  May,  1858.  The  action  was  brought  to  recover  from  the 
defendants  as  common  carriers,  for  the  loss  of  the  plaintiff's  travel- 
ing trunk  and  its  contents,  under  the  following  circumstances, 
viz. :  The  plaintiff;  on  the  11th  day  of  September,  1865,  left 
Boston  for  New  York  by  the  Fall  Eiver  route.  He  had  with 
him  as  baggage  two  trunks  and  a  carpet  bag.  On  arriving  at 
the  railroad  depot  in  Boston,  from  the  hotel,  the  baggage  was 
received  by  the  baggage  master,  and  put  into  the  baggage  crates 
or  cars.  It  was  checked  through  to  New  York,  and  the  plaintiff 
received  three  checks,  one  for  each  article. 

After  the  baggage  was  put  into  the  crates,  he  purchased  and 
paid  for  his  ticket  through  to  New  York,  and  took  his  seat  in  the 
cars.  On  reaching  Fall  River  he  went  on  board  the  steamboat 
Metropolis,  owned  by  the  defendants  and  connecting  with  the 
line.  The  baggage  crates  were  placed  on  the  same  boat  The 
boat  landed  in  the  morning  near  the  foot  of  Morris  street,  and 
not  far  from  Delmonico's  hotel 

The  plaintiff  went  to  look  for  his  baggage,  but  finding  a  great 
crowd  and  confusion  on  the  boat  he  went  to  the  hotel,  and  sent 
the  porter  immediately  for  the  baggage;  the  porter  returned  with 
one  trunk  only,  and  the  carpet  bag:  The  smaller  trunk,  which 
contained  most  of  his  clothes  and  various  other  articles,  was 
missing.  He  immediately  sent  the  porter  back  with  the  check 
for  that  trunk,  but  he  returned  without  it,  saying  that  the  baggage 
master  told  him  he  feared  it  had  been  stolen,  as  it  could  not  be 
found.    It  turned  out  that  the  trunk  had  been  stolen. 

It  was  the  plaintiff's  usual  traveling  trunk,  and  had  been 
repacked  by  him  just  before  leaving  the  hotel  in  Boston,  it  being 
his  intention  to  take  it  with  him  by  land  to  New  Orleans,  whither 
he  was  bound,  and  to  send  the  rest  of  the  baggage  to  the  same 
place  by  sea.  x 

He  locked  and  strapped  the  trunk  himself^  and  it  was  not 
reopened  to  his  knowledge  until  delivered  and  checked  at  the 
railroad  depot  in  Boston. 

Among  the  articles  contained  in  the  trunk,  besides  clothing, 
was  a  variety  of  jewelry,  the  greater  portion  of  which  was 
intended  for  his  own  use,  and  not  exceeding  in  quantity  what  he 
usually  traveled  with,  and  which  he  had  owned  for  a  year  prior 
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to  the  loss.  There  was  also  a  gold  watch,  and  a  few  articles 
which  were  subsequently  recovered;  also  a  silver  match  box,  and 
certain  masonic  regalia,  and  jewels  which  he  had  then  recently 
purchased ;  also  some  jewelry  received  as  presents,  which  the 
plaintiff  could  not  describe,  which  he  thought  worth  $100,  some 
intended  for  presents,  and  some  engravings. 

He  usually  traveled  with  his  masonic  regalia,  and  had  traveled 
with  the  identical  jewelry  which  he  claimed  to  have  been  in  the 
trunk.  The  value  of  the  entire  contents  of  the  trunk,  putting 
the  jewelry  which  he  brought  with  him  from  Europe  at  cost 
prices,  was  $1,420.  An  inventory  or  list  of  the  contents  of  the 
trunk  was  produced  on  the  trial.    The  defense  is  twofold. 

1st.  That  the  articles  claimed  were  not  personal  baggage. 

2d.  That  by  an  express  understanding  and  agreement  with 
their  passengers,  the  passengers  were  not  allowed  to  cany  bag- 
gage except  for  personal  use,  nor  beyond  $100  in  value,  unless 
notice  was  given,  and  an  extra  amount  paid  for  it  at  the  rate  of  the 
price  of  a  ticket  for  every  $500  in  value;  that  these  terms  and 
conditions  were  expressed  in  the  passage  ticket  received  by  the 
plaintiff,  and  that  the  plaintiff  never  notified  the  defendants  that 
the  baggage  in  question  was  worth  over  $100  and  never  paid 
any  extra  amount  for  baggage  beyond  $100  in  value. 

The  ticket  which  the  plaintiff  purchased  at  Boston,  appears  to 
have  been  divided  into  two  parts,  one  to  cover  the  land  and  the 
other  the  water  conveyance;  the  former  was  given  up  to  the 
conductor  in  the  cars,  and  the  latter  to  the  collector  of  tickets  on 
the  boat 

Upon  the  ticket  received  at  Boston  was  the  following  memo- 
randum, which  was  uniformly  printed  on  all  the  tickets : 

"Bay  State  Line,  Boston  to  New  York. 
"  I5SF*  Passengers  are  not  allowed  to  carry  baggage  beyond  $100 
in  value,  and  that  personal,  unless  notice  is  given  and  an  extra 
Amount  paid  at  the  rate  of  the  price  of  a  ticket  for  every  $500  in 
value." 

There  was  no  evidence  that  the  plaintiff  had  read  this  memo- 
randum, the  defendants  relying  on  the  assumption  that  he  must 
have  read  it,  it  being  on  his  ticket,  or  that  if  he  did  not  read  it 
then  there  was  negligence  on  his  part,  and  that  he  must  be 
-chargeable  with  knowledge  of  the  contents  of  it 
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The  Judge  charged  the  jury : 

"  That  the  plaintiff  was  entitled  to  recover  his  reasonable  per- 
sonal baggage  put  on  board  the  boat,  unless  the  Company  was 
excused  by  a  contract  with  him ;  but  that  the  ticket  was  not  a 
contract  limiting  the  responsibility  of  the  Company,  it  was  only 
a  notice. 

"  That  the  amount  claimed  as  reasonable  personal  baggage  was 
very  large,  but  that  in  considering  what  amount  of  baggage  the 
plaintiff  might  reasonably  have  had,  the  jury  might  take  into 
consideration  his  residence,  business  and  station  in  life,  and  the 
place  from  which  he  came,  and  whither  he  was  going. 

"That  if  the  plaintiff  were  a  poor  laboring  man  going  from 
Boston  to  New  York,  such  an  amount  of  jewelry  as  the  plaintiff 
claimed,  it  would  not  be  reasonable  for  the  Company  to  suppose 
that  he  had,  but  that  a  rich  person  living  in  New  Orleans,  who 
had  been  traveling  in  Europe  and  was  on  his  way  home,  would 
naturally  take  a  larger  amount  The  law  does  not  fix  any  pre* 
cise  limit  to  the  jewelry  a  man  may  wear,  and  travel  with,  except 
that  it  must  not  be  unreasonable  in  amount 

"  That  if  the  plaintiff  was  negligent  in  looking  after  his  baggage 
when  the  boat  reached  New  York,  he  was  not  entitled  to  recover ; 
bat  that  it  could  hardly  be  negligence  to  go  to  a  hotel  in  the 
neighborhood,  when  the  boat  landed,  to  get  a  porter  for  his 
trunks  as  detailed  in  the  evidence ;  that  the  Company  was  bound 
to  keep  the  baggage  a  reasonable  time  until  he  called  for  it 

"  That  the  plaintiff  was  not  entitled  to  recover  for  presents 
intended  for  friends." 

To  which  latter  charge  the  plaintiff's  counsel  excepted. 

"Nor  for  the  silver  match  box,  unless  the  jury  believed  it  rea- 
sonable personal  baggage,  which  the  Court  did  not" 

To  which  latter  charge  plaintiff's  counsel  duly  excepted. 

"Nor  for  masonic  regalia." 

To  which  latter  charge  plaintiff's  counsel  duly  excepted. 

"  Nor  for  engravings." 

To  which  latter  charge  plaintiff's  counsel  duly  excepted. 

"  Also,  that  he  was  not  entitled  to  recover  for  the  presents 
received  from  his  friends,  and  which  he  did  not  specify. 

"  That  if  the  plaintiff  was  entitled  to  recover,  he  was  entitled 
to  interest  from  the  time  of  the  loss." 
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The  defendant's  counsel  excepted  to  all  and  every  part  of  the 
said  charge  except  that  part  in  which  his  Honor  denied  the 
plaintiff's  right  to  recover  sundry  articles ;  and  the  plaintiff's 
counsel  excepted  to  the  part  last  mentioned. 

The  jury  found  a  verdict  for  the  plaintiff  for  $690,  being  the 
assessed  value  of  the  articles  which  the  Court  instructed  them 
were  proper  subjects  of  recovery ;  and  computed  the  interest  on 
said  amount  from  the  commencement  of  the  action  at  $128.80, 
making,  altogether,  the  sum  of  $818.80.  Judgment  was  entered 
on  the  verdict  and  both  parties  appealed  from  the  judgment 

JeremiaJi  Larocque,  for  the  plaintiff. 

I.  The  instruction  of  the  learned  Judge  to  the  jury,  "  that  the 
plaintiff  was  entitled  to  recover  his  reasonable  personal  baggage 
put  on  board  the  boat,  unless  the  Company  was  excused  by  a 
contract  with  him,  but  that  the  ticket  was  not  a  oontract  limiting 
the  responsibility  of  the  Company ;  it  was  only  a  notice,"  was 
correct.  (Dorr  v.  The  N.  J.  Steam  Nav.  Co,,  1  Kern.,  486.) 

1.  The  statements  and  pretensions  of  a  carrier  set  up  in  a  pas- 
sage ticket  delivered  to  a  passenger  as  evidence  when  called  for 
of  the  payment  of  his  fare,  never  do  make  a  contract.  There  is 
no  meeting  of  minds.  The  passenger  does  not  understand,  when 
the  ticket  is  delivered  to  him,  that  it  possesses  the  attributes  of  a 
written  contract,  or  that  he  is  to  look  to  it  as  containing  the  limits 
of  the  carrier's  responsibility.  (McGotter  v.  Hooker,  4  Seld.,  497.) 

2.  Much  less  could  the  carrier  impose  such  restrictions  in  this 
particular  case,  (having  already  taken  possession  of  the  baggage 
and  placed  it  beyond  the  reach  of  the  passenger  for  transporta- 
tion,) withput  returning  it  to  him. 

II.  The  instructions  of  the  learned  Judge  to  the  jury  for  their 
guidance  in  determining  what  was  reasonable  personal  baggage, 
were  correct.  (Hawkins  v*  Hoffman,  6  Hill,  586 ;  Powell  v. 
Myers,  26  Wend.,  591 ;  Pardee  v.  Drew,  25  id.,  459 ;  Orange 
County  Bank  v.  Brown,  9  id.,  85.) 

III.  The  instructions  as  to  what  did  and  what  did  not  amount 
to  negligence  in  the  passengers,'  were  also  correct. 

IV.  The  instructions  of  the  learned  Judge  were  erroneous  as 
to  the  articles  for  which  he  charged  that  the  plaintiff  was  not 
entitled  to  recover. 


NEW  YORK— FEBRUARY,  1859.  231 

Nevlna  v.  The  Bay  State  Steamboat  Co. 

1.  Presents  for  friends  are,  to  a  greater  or  less  extent,  carried 
by  every  traveler  who  has  been  for  some  time  absent  from  his 
fiunily  and  friends,  on  his  return  to  them. 

2^  They  are,  therefore,  within  the  contemplation  of  carriers,  as 
articles  which  they  impliedly  contract  to.  carry  in  consideration 
of  the  payment  of  the  passage  money,  in  contradistinction  from 
merchandise,  samples  of  goods  for  sale,  and  the  like,  for  which  a 
specific  contract  is  to  be  made  as  freight 

3.  They  fairly  enter  into  the  definition  of  baggage,  also,  as 
given  by  the  cases. 

4.  As  to  amount,  they  are,  of  course,  to  be  confined  witShin 
the  same  reasonable  limits  as  other  baggage. 

5.  It  is  not  very  clear  on  what  principle  the  silver  match  box 
was  excluded.  A  silver  match  box  may  have  been  as  appropri* 
ate  for  the  use  of  the  passenger  on  the  journey  as  other  valuable 
articles,  which  were  allowed  in  view  of  the  plaintiff's  circum- 
stances in  life. 

6.  The  masonic  regalia  were  eminently  appropriate  to  the 
convenience  of  the  plaintiff's  journey.  They  were  the  evidence 
of  the  plaintiff's  membership  in  that  fraternity,  entitling  him  to 
the  hospitality,  aid  and  protection  of  the  brotherhood  in  all  parts 
of  the  world. 

Daniel  D.  Lord,  for  the  defendants. 

1  The  Judge  erred  in  charging  that  plaintiff  was  entitled  to 
recover  unless  the  Company  was  excused  by  a  contract  with  him; 
but  that  the  ticket  was  not  a  contract,  but  only  a  notice.  This 
charge  was  erroneous  in  both  propositions. 

1.  The  ticket  was  a  contract — it  contained  the  mode  of  trans- 
portation agreed  upon,  viz*:  Boston  to  New  York,  on  the 
Metropolis,  on  day  of  delivery  only  and  that  bearer  was  entitled 
to  berth  No.  10.  Also  that  Company  would  assume  liability  for 
$100  of  baggage,  but  no  more  unless  extra  premium  paid,  and 
that  they  would  assume  more  risk  at  certain  rates. 

It  was  as  much  a  contract  as  any  bill  of  lading. 
If  it  were  in  form  a  notice,  it  is  not  less  a  contract;  every 
contract  is  a  notice  of  what  is  agreed  on  each  side. 

2.  Even  if  the  ticket  were  only  a  notice  it  is  sufficient  to  ex- 
empt carrier  from  all  liability  for  over  $100. 
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(a.)  It  was  fully  brought  to  plaintiff's  knowledge. 

He  was  bound  to  notice  ticket  to  see  that  it  was  a  genuine 
ticket. 

He  could  not  learn  either  the  boat  he  was  to  go  by  or  berth  he 
was  to  occupy  without  looking  at  it 

He  could  not  look  at  it  without  seeing  the  terms  as  to  baggage. 

If  he  neglected  to  read  these  terms  he  was  negligent,  and  is 
not  thereby  protected  from  the  effect  of  the  notice. 

(i.)  The  Company  had  a  right  to  impose  the  terms  mentioned 
on  the  ticket  a*  the  conditions  of  assuming  extra  liability  for 
baggage. 

The  only  cases  in  which  it  has  been  decided  that  a  carrier 
cannot  limit  his  liability  by  notice  brought  home  to 'the  passen- 
ger, is,  where  the  notice  was  an  attempt  to  avoid  entirely  all 
responsibility  for  baggage ;  but  in  all  these  cases  it  is  conceded 
that  the  carrier  has  the  right,  by  notice,  \o  specify  the  terms  on 
which  he  will  assume  liability.  (Hollister  v.  Nowlen,  19  Wend., 
236 ;  Cole  v.  Goodwin  19  id.,  257 ;  Omnge  County  Bank  v.  Brown, 
9  id.,  115;  Gould  v.  HiU,  2  Hill,  624.)  Judge  CowEk  held  that 
a  carrier  could  not,  even  by  express  agreement,  exempt  himself 
from  liability  for  fire,  because  it  was  a  common  law  liability,  but 
it  was  not  held  that  he  could  not  regulate  by  agreement  reason- 
able terms  on  which  he  would  assume  such  liability. 

This  case  cited  is  not  inconsistent  with  the  principle  claimed 
but  is'  overruled  in  Parsons  v.  Monteath,  (13  Barb.,  358 ;)  Moore 
v.  Evans,  (14  Barb.,  524;)  Dorr  v.  New  Jersey  Transportation 
Company,  (1  Kern.,  490;)  Holford  v.  Adams.  (2  Duer,  480.) 

H.  The  Judge  erred  also  in  charging  that  jury  might  consider, 
in  fixing  amount  of  reasonable  baggage,  passenger's  residence, 
station  in  life,  whence  coming  and  whither  going ;  and  that  a 
rich  person  living  in  New  Orleans,  and  returning  from  European 
travel,  might  take  more  than  a  poor  man. 

If  a  rich  man  pays  no  more  fare  than  a  poor  man,  he  is  not 
entitled  to  impose  any  more  risk  on  the  Company  than  he. 

m.  The  Judge  erred  in  charging  that  it  was  not  negligence  to 
leave  baggage  in  port,  and  go  to  a  hotel.  This  should  have  been 
left  to  the  jury. 

IV.  The  Judge  did  not  err  in  charging  that  plaintiff  was  not 
entitled  to  recover  the  articles  specified  in  the  charge.  (Orange 
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Co.  Bank  v.  Broum,  9  Wend.,  115 ;  Hawkins  v.  Hoffman,  6  Hill, 
687.) 

No  contract  implied  for  articles  usually  carried  on  the  person 
and  not  in  trunks.  (Pardee  v.  -Drew,  25  Wend.,  459.) 

By  thb  Coubt— Slosson,  J.    The  question  is  no  longer  an 
open  one  in  this  State,  whether  a  common  carrier  can,  by  a  mere 
notice,  though  brought  home  to  the  owner  of  goods,  limit  his 
common  law  liability.    Although  it  was  at  one  time  held  that  he 
could,  it  is  now  abundantly  settled  that  he  cannot,  and  the  rule 
is  not  confined  to  the  case  in  which  the  carrier  attempts  to  excuse 
himself  by  notice  from  all  liability  whatever,  but  includes  a  partial 
limitation  also,  so  that  the  proposition  may  be  considered 
.  longer  a  debatable  one,  that  the  carrier  cannot  limit  his  liabilii 
either  in  part  or  whole,  by  mere  notice,  though  the  notice 
proved  to  have  been  brought  to  the  knowledge  of  the  owner. 

On  the  other  hand,  it  is  equally  well  settled,  though  this  was 
forjperly  doubted,  that  he  may  limit  his  liability,  in  whole  or  in 
part,  by  express  contract.  ( Orange  Co.  Bank  v.  Brown,  9  Wend.,  85 ; 
HoUister  v.  Nowlen,  19  id.,  234 ;  Cole  v.  Qoodwin,  id.,  251 ;  Merc. 
Ins.  Co.  v.  Chase,  1 E.  D.  Smith,  115 ;  Dorry.  N.  J.  Steam  Ndv.  Co., 
1  Kern.,  485.) 

We  do  not  by  this  intend  to  say  that  the  carrier  is  not  at 
liberty  to  prescribe  reasonable  rules  and  regulations  for  the  con- 
duct of  his  business,  to  yhieh  the  owner  of  goods  or  the  passen- 
ger will  be  subject,  or  that  a  notice  of  such  rules  and  regulations, 
involving  by  their  terms  even  a  limitation  of  his  common  law 
liability,  may  not  be  so  communicated  to  the  traveler  as  under 
circumstances  to  justify  the  conclusion  that  he  assents  to  them. 

On  the  contrary,  it  may  well  be  that  a  special  contract  may  be 
predicated  on  the  circumstances  under  which  a  notice  is  brought 
home  to  a  party,  but  the  circumstances  must  be  such  as  would 
justify  the  conclusion,  not  merely  that  the  party  has  knowledge 
of  the  notice  and  its  contents,  but  that  he  assents  to  its  terms  and 
conditions. 

The  defendants  rely  upon  the  memorandum  contained  in  the 
ticket  received  by  the  plaintiff  at  Boston,  as  constituting  a  spe- 
cial contract  with  the  plaintiff,  limiting  their  liability  for  baggage 
to  $100  in  value.    It  is  impossible  to  hold  this. 

Bobw.— Vol.  IV.  30 
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We  cannot,  on  principle,  regard  such  a  memorandum,  or  any 
memorandum,  on  a  passenger's  ticket,  as  constituting  a  contract 
between  the  carrier  and  the  passenger. 

These  tickets  are  usually  received  and  paid  for  in  the  bustle  of 
a  crowd,  and  it  is  unreasonable  to  suppose  that  the  passenger 
reads  and  assents  to  the  terms  of  a  memorandum  printed  thereon ; 
besides  they  are  surrendered  to  the  conductor  of  the  cars  or 
collector  on  the  boat  If  contracts,  the  plaintiff  would  be  entitled 
to  retain  them  as  evidence  of  his  right,  as  in  the  case  of  a  bill 
of  lading,  until  #  the  safe  delivery  of  his  baggage.  Such  tickets 
are  rather  tokens  or  evidences  of  the  right  of  the  passengers  to 
a  seat  in  the  cars  or  accommodation  on  the  boat,  from  the  feet  of 
having  paid  the  fare,  and  they  have  fulfilled  all  their  purpose 
when  that  right  is  admitted  by  the  call  for  and  surrender  of  the 
tickets.  (Quimby  v.  VanderbiU,  17  N.  Y.  R.,  306.) 

The  utmost  that  can  be  claimed  for  this  memorandum  is  that 
it  was  a  notice,  and  as  such,  even  if  it  be  admitted  that  the  plain- 
tiff read  it,  of  which  there  is  no  proof;  it  could  not,  for  anything 
that  appears  in  this  case,  create  a  contract  with  him. 

The  price  paid  for  his  fare  by  the  plaintiff  included  the  price 
of  the  transportation  of  his  baggage. 

It  is  somewhat  difficult  to  define  the  limit,  as  to  value,  within 
which  the  liability  of  the  carrier  for  baggage  is  to  be  confined. 

The  Judge  told  the  jury  that  "  the  plaintiff  was  entitled  to 
recover  his  reasonable  personal  baggage,'1  and  that  in  considering 
what  amount  of  baggage  the  plaintiff  might  reasonably  have  had 
they  might  take  into  consideration  "his  residence,  business  and 
station  in  life,  and  the  place  from  which  he  came,  and  whither  he 
was  going."  The  plaintiff  was  a  commission  merchant,  and  had 
just  returned  from  Europe,  and  was  on  his  way  to  New  Orleans, 
where  he  resided. 

In  Hawkins  v.  Hoffman,  (6  Hill's  R.,  589,)  the  Court  say  that 
the  implied  undertaking  to  carry  baggage  "  has  never  been  ex* 
tended  beyond  ordinary  baggage,  or  such  things  as  a  traveler 
usually  carries  with  him  for  his  personal  convenience  on  the 
journey,  and  that  the  implication  cannot  be  extended  beyond  such 
things  as  the  traveller  usually  has  with  him  as  a  part  of  his  luggage." 

The  Court  admitted  the  difficulty  of  defining  what  precise 
articles  were  within  the  rule,  since  some  men  carry  scarcely  any 
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luggage  at  all,  while  others  take  with  them  a  great  variety  of 
articles  for  their  convenience ;  that  the  articles  to  be  allowed  were 
not  to  be  confined  to  wearing  apparel,  and  other  things  usually 
deemed  indispensible,  but  might  well  include  books  carried  for 
instruction  or  amusement,  a  gun,  or  fishing  tackle,  as  such  arti- 
cles are  usually  carried  as  baggage. 

We  understand  the  rule  to  be,  that  the  jury,  in  determining 
what  baggage  a  traveler  is  entitled  to  recover  from  the  carrier  in 
case  ef  loss,  may  take  into  consideration  what  he  has  been  in  the 
habit  of  carrying  in  his  travels  for  his  personal  convenience  or 
use  within  a  reasonable  limit,  or  what  a  person  so  circumstanoed  / 
is  ordinarily  in  the  habit  of  carrying.  It  is  a  question  for  the  ' 
jury  to  decide,  under  all  the  circumstances. 

The  Judge  instructed  the  jury  that  the  plaintiff  was  not  entitled 
to  recover  presents  intended  for  friends,  nor  the  silver  match  box, 
unless  the  jury  believed  it  to  be  reasonable  personal  baggage,  nor 
the  masonic  regalia,  nor  the  engravings,  nor  presents  received  from 
friends,  the  particulars  of  which  he  could  not  give. 

The  plaintiff's  counsel  insists  that  none  of  the  articles  excluded 
by  the  Judge  were  properly  so  excluded.  We  think  the  Judge 
ruled  correctly  as  to  these  articles.  It  would  be  difficult  to  include 
them  within  any  definition  of  baggage  contained  in  the  books. 
They  certainly  are  not  articles  intended  for  the  personal  con* 
venience  of  the  traveler,  and  if  presents  received  by  him,  the 
particulars  of  which  he  cannot  give,  and  which  may  therefore  be 
supposed  not  to  have  been  used  on  his  person,  or  intended  for 
personal  convenience  or  use,  or  presents  intended  by  him  for  his 
friends,  were  admitted,  it  would  be  almost  impossible  to  lay  down 
any  rule  of  limitation,  either  as  to  quantity  or  value. 

As  to  the  masonic  regalia  and  jewels,  it  is  clear  that  they  were/ 
properly  excluded.  / 

The  plaintiff  has  no  reason  to  complain ;  after  deducting  all  the 
items  excluded  by  the  Judge,  and  the  articles  mentioned  in  the 
inventory,  which  are  admitted  by  the  plaintiff  to  have  been 
recovered  back  before  this  suit  was  brought,  the  verdict  is  still 
$70  more  than  it  should  have  been.  The  mistake  is  doubtless 
owing  to  an  inadvertence,  and  were  we  at  liberty  to  do  so,  we 
should  direct  the  verdict  to  be  corrected  as  it  ought  to  be,  but 
the  case  does  not  show  that  a  motion  for  a  new  trial  was  made 
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at  the  Special  Term,  and  the  appeal  to  us  is  from  the  judgment 
only.  On  such  an  appeal  we  can  only  look  into  the  exceptions 
taken  on  the  trial,  and  not  into  the  question  whether  the  verdict 
is  sustained  in  whole  or  in  part  by  the  evidence. 

The  exception  by  the  defendants'  counsel  to  the  Judge's  charge 
is  " to  all  and  every  part"  of  it,  except  that  in  which  he  denied 
the  plaintiff's  right  to  recover  certain  articles. 

The  exception  is  too  broad.  It  is  abundantly  settled  that  under 
a  general  exception  to  a  charge,  if  any  portion  of  it  be  correct, 
the  exception  must  fail.  We  shall  therefore  refrain  from  express 
ing  any  opinion  on  the  question  of  the  correctness  of  the  charge, 
in  respect  to  the  plaintiff's  negligence,  of  which  a  point  was  made 
on  the  argument,  or  whether  the  Judge  did  or  did  not  properly 
take  that  question  from  the  jury,  though  in  saying  this  we  do 
not  intend  to  intimate  any  doubt  as  to  the  propriety  of  his  so 
doing,  under  the  admitted  facts  of  the  case. 

For  the  like  reason,  we  do  not  deem  it  necessary  to  say  whether 
we  should  or  should  not  wholly  coincide  in  some  of  the  considera- 
tions which  the  Jtidge  submitted  to  the  jury  as  their  guide  in 
determining  what  was  a  reasonable  amount  of  baggage  for  the 
loss  of  which  the  passenger  might  hold  the  carrier.  A  point  was 
made  of  this  on  the  argument,  but  abandoned  by  counsel  as  not 
of  sufficient  importance  to  incumber  the  case. 

Upon  the  exceptions  properly  before  us,  we  are  of  opinion  that 
the  judgment  should  be  affirmed,  with  costs. 

4 

Woodruff,  J.  (1.)  Without  denying  the  rule  that  a  common 
carrier  cannot  relieve  himself  from  the  responsibilities  which  the 
common  law  imposes  upon  him  as  a  common  carrier,  by  merely 
giving  notice  that  he  will  not  be  so  liable,  I  desire,  in  order  to 
avoid  misapprehension,  to  say  that,  in  my  judgment,  the  com- 
mon law  does  not  prescribe  the  rates  or  prices,  or  terms  and  con- 
ditions under  which  the  carrier  shall  perform  his  services  other- 
wise than  that  he  shall  carry  the  passenger  and  his  baggage  at  a 
reasonable  price  and  under  regulations  respecting  the  manner  in 
which  the  business  shall  be  done  which  are  themselves  reasonable. 
And  the  law  does  not  forbid  the  carrier's  prescribing  regulations 
designed  to  protect  him  against  unusual  hazards  or  against  imposi- 
tion or  fraud,  nor  forbid  his  requiring  the  payment  of  rates  of 
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passage  varying  according  to  the  varying  magnitude  of  the  risks 
he  assumes. 

I  know  of  no  rule  of  law  which  prevents  a  carrier  from  prescrib- 
ing to  passengers  a  tariff  of  prices,  according  to  which  he  will 
charge  to  the  passenger  who  has  no  baggage  a  specific  sum ;  to 
the  passenger  who  carries  baggage  of  the  value  of  $100  an  addi- 
tional amount ;  to  the  passenger  who  carries  baggage  of  the  value 
of  $600  a  further  sum,  and  so  on,  increasing  the  price  for  passage 
according  to  the  increase  in  the  value  of  the  service  and  the 
hazards  of  loss.  The  only  limitation  of  this  right  is  the  require- 
ment that  the  charges  be  justly  and  reasonably  proportioned  to 
the  varying  value  of  the  actual  service  rendered  and  to  the  risk 
incurred.  And  when  it  is  said  tW  the  carrier  receives  compen- 
sation for  carrying  the  traveler's  baggage  in  the  price  charged  for 
passage  money,  this  is  not  a  denial  of  the  carrier's  right  to  dis-  < 
eriminale,  and  if  he  please,  consent  to  carry  passengers  who  have 
no  baggage  for  aejess  compensation  than  he  charges  passengers 
with  baggage ;  nor  when  it  is  said  that  the  carrier  who  receives 
passage  money  is  responsible  for  the  safe  carriage  and  delivery 
of  a  reasonable  amount  of  baggage,  does  this  proposition  deny 
the  right  of  the  carrier  to  graduate  his  charges  with  reference  to 
the  actual  value  of  the  property  the  carriage  and  safety  of  which 
he  insures.  # 

Whether  the  carriage  be  by  railroad  or  otherwise,  it  is  obvious 
that  carrying* the  baggage  of  the  passengers  necessarily  involves 
an  expense  and  risk  greater  or  less  in  proportion  to  the  quantity 
and  value  which  each  passenger  has.  Labor,  baggage  cars,  and 
the  watchfulness  and  care  requisite  to  the  secure  preservation  of 
the  property  are  proper  subjects  of  compensation,  and  are  obvi- 
ously an  addition  to  the  labor  and  expense  of  carrying  the  person 
of  the  passenger  only.  The  duty  to  cany  safely  in  vol ves  the  duly 
to  provide  secure  places  for  the  transportation  and  proper  watch- 
fulness and  safeguards  to  prevent  loss.  These  are  proportioned 
to  the  value  at  stake  and  the  consequent  hazard,  and  the  right  to 
require  a  disclosure  of  the  value  of  the  goods  and  a  proper  rate 
of  compensation  obviously  follows  from  these  duties. 

But  the  recognition  of  the  legal  right  of  the  carrier  to  make 
the  discrimination  above  intimated  comes  far  short  of  sustaining 
the  claim  of  the  defendants  in  this  case,  to  be  exonerated  on  the 
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ground  that  they  placed  on  the  passage  ticket  the  ^otice  given  in 
evidence  in  this  case. 

Assuming  the  discrimination  in  respect  to  rates  of  charge  to 
be  just  and  reasonable,  I  cannot  doubt  that  an  established,  uni* 
form  and  notorious  usage  of  business,  or  an  actual  notice  brought 
home  to  the  passdhger  in  such  form  as  to  call  upon  him  in  fair- 
ness to  the  carrier  to  disclose,  when  he  applies  for  passage  and 
pays  his  fare,  how  much  baggage  he  wishes  him  t?  cany  and 
insure,  or  in  which  class  of  passengers  he  desires  to  be  racked  and 
charged,  would  entitle  the  carrier  to  exoneration  from  any  greater 
liability  than  such  as  corresponds  with  the  classification  which 
he  has  established.  A 

Whether  when  the  baggage  is  delivered  the  passenger's  atten- 
tion should  be  called  to  the  regulation  and  inquiry  be  made 
'  respecting  its  value ;  or  whether,  if  not  at  that  time,  it  should  be 
done  on  the  application  of  the  passenger  for  his  ticket  and  tender 
of  his  passage  money,  or  in  what  precise  mcflle  a  railroad  com* 
pany  may  so  conduct  its  business  as  to  make  it  the  duty  of  the 
passenger  to  disclose  the  value  of  his  baggage  and  pay  accord- 
ingly, it  is  not  necessary  in  this  case  to  say.  Frankness,  fair 
dealing,  and  a  clear  opportunity  to  act  intelligently  on  both  sides 
are  undoubtedly  reciprocally  due. 

When  proper  notice  #f  such  a  regulation  is  given  so  that  the 
passenger  is  apprised  thereof,  or  when  from  the  uniform  and  noto- 
rious usage  of  business,  he  is  chargeable  with  such  notice,  it  is 
reasonable  and  just  that  he  be  held  bemud  thereby:  and  that  the 
carrier  may  require  a  disclosure  of  contents  and  value  and  charge 
accordingly,  is  not,  I  apprehend,  doubtful,  whether  he  be  a  carrier 
of  goods  or  of  passengers  with  their  trunks.  %See  cases  cited  in  Cole 
v.  Goodwin,  19  Wend.,  270 ;  Orange  Co.  Bank  v.  Brown,  9  id., 
114;  Wyldy.  i\c^>rd, 8 Mees.  &  Wels., 448 ;  Batson v. Donovan, 
4  Barn.  &  Aid.,  21 ;  Clay  v.  WiOan,  1  H.  Black,  298;  IzeU  v. 
Mountain,  4  East,  870 ;  Mercantile  Ins.  Co.  v.  Chase,  1  E.  D.  Smith, 
115,  and  cases  cited ;  Stanton  v.  Ldand,  4  id.,  98,  Ac. ;  Holjbrd  v. 
Adams,  2  Duer,  471.) 

I  concur  with  my  brethren  in  the  opinion  that  the  defendants 
here,  having  received  the  plaintiff's  trunks,  without  inquiry,  ob- 
jection or  condition,  and  placed  them  in  their  baggage  car,  and 
having  afterwards  accepted  his  passage  money  without  inquiry 
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or  <x>ndition,0rere  not  exonerated  from  responsibility  for  such 
property  as  preperly  falls  within  the  denomination  of  a  traveler's 
baggage  by  the  mere  fact  tMt  the  indorsement  on  the  ticket 
which  they  delivered  to  the  plaintiff  stated  that  "passengers  are 
not  allowed  to  carry  baggage  beyond  $100  in  value,  and  that 
personal,  unless  notice  is  given  and  an  extra  amount  paid  at  the 
rate  of  the  price  of  a  ticket  for  every  $500  in  value." 

Nothing  was  done  before  or  at  the  time  when  the  trunks  were 
offered  to  the  defendants,  or  when  the  plaintiff  tendered  his  fere, 
which  by  actual  communication  to  him,  gave  him  notice  of  any 
such  prfte  or  condition  upon  which  the  defendants  would  carry 
him  and  his  trunks,  nor  was  tfcere  evidence  of  any  other  facts 
which  can  be  said  to  have  made  it  his  duty  to  state  the  value 
or  contents  of  his  trunks  and  pay  accordingly. 

(2.)  It  seems  to  me  proper  also,  to  observe  that  so  far  as  the  ' 
charge  to  the  jury  seems  to  indicate  that  in  determining  for  what 
amount  of  baggage  the  defendants  were  responsible  the  jury 
might  take  into  consideration  the  plaintiff's  residence,  business, 
station  in  life,  the  place  from  which  he  came  and  whither  he  was 
going,  and  whether  he  was  a .  poor  man  or  a  rich  man,  or  where 
he  had  been  traveling,  the  charge  was  not  free  from  exception. 
If  the  liability  of  the  defendants  depended  in  any 'degree  upon 
such  considerations,  it  should  appear  that  they  had  knowledge 
of  these  foots,  or  some  means  of  knowledge,  when  they  under- 
took to  carry  the  plaintiff.  But  I  am  apprehensive  that  these 
considerations  do  not  affect  the  extent  of  liability.  If  travelers 
practice  no  fraud  or  disguise,  one  may  carry  as  much  baggage 
as  another.  What  is  reasonable  baggage  may  be  determined 
independent  of  any  such  criteria;  and  if  the  claimant  have 
that  and  no  more  the  carrier  is  responsible  for  that,  whether  the 
passenger  be  rich  or  have  no  other  worldly  possessions  than  his 
traveling  baggage,  and  whether  he  have  traveled  in  Europe,  or 
is  making  his  flrat  journey  from  the  most  humble  birthplace. 

On  the  other  hand,  if  the  evidence  respecting  the  actual  con- 
tents of  the  traveler's  trunks  be  contradictory  and  doubtful, 
considerations  showing  that  his  claim  to  a  very  valuable  outfit 
was  improbable,  and  tending  to  impair  confidence  in  his  testi- 
mony, might  perhaps  arise  out  of  proof  that  he  was  poor,  and 
that  the  articles  claimed  were  wholly  unsuited  to  his  condition 
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in  life  or  his  previous  ftistory,  and  so  tend  to  the  belief  that  his 
claim  was  exaggerated  in  respect  to  the  anion*  and  value  of 
the  contents  of  his  trunk.  In  Cis  construction  of  the  charge, 
(if  it  bear  that  interpretati^p,)  doubtless  the  considerations  to 
which  the  attention  of  the  jury  was  called  would  not  be  irrelevant, 

Upon  this  branch  of  the  case,  however,  my  concurrence  rests 
upon  the  generality  of  the  exception  taken  to  the  charge,  and  on 
that  ground  I  concur  in  the  affirmance  of  the  judgment 

Judgment  affirmed,  with  costs. 


Alexander  M.  Lawrence,  Receiver,  Plaintiff  and  Respondent, 
v.  William  Nelson  and  William  Nelson,  Jr.,  Defendants 
and  Appellants. 

1.  A  person  who  takes  policies  from  the  General  Mutual  Insurance  Company, 
a  corporation  organised  under  the  act  of  May  25,  1841,  (Laws  of  1841,  p. 
229,)  and  the  act  of  April  6,  1842,  amending  the  same,  (Laws  of  1842,  p. 
138,)  thereby,  by  force  of  the  6th  section  of  the  act  of  1841,  becomes  a 
member  of  said  Company. 

2.  The  said  Company  became  insolvent,  and  a  receiver  of  its  effects  was  ap- 
pointed, while  notes  given  by  the  defendants  to  the  Company  far  the  pre- 
miums on  policies  taken  by  them  from  the  Company  were  naming  to 
maturity.  But  before  the  receiver  was  appointed,  losses  had  occurred  of 
property  insured  by  some  of  such  policies,  which  losses  had  been  adjusted 
by  the  Company,  at  sums  amounting  in  the  aggregate  to  $5,393.30.  One 
loss  under  one  policy  (on  the  Galena),  was  adjusted  January  9, 1854,  at 
$3,083.45.  In  January,  1854,  before  the  policies  then  outstanding  had 
expired,  they  were  canceled  and  surrendered  by  an  agreement  between  the 
defendants  and  the  Company,  indorsed  on  such  policies,  by  the  terms  of 
which  agreement  the  return  premiums  on  said  policies,  amounting  to 
$2,172.87,  were  to  be  paid  to  the  defendants  "ratably  out  of  the  assets  of 
the  Company  when  divided."  '  The  petition  for  a  dissolution  of  the  Com- 
pany was  presented  March  10, 1854;  its  dissolution  was  decreed  Sept  9, 
1854,  and  a  receiver  was  appointed  Deo.  26, 1854:  JBM, 

3.  (1.)  That  the  defendants  must  pay  to  the  receiver  their  premium  notes  in 
fulL    (Woodbuff,  J.,  dissenting.) 

4  (2.)  That  they  could  not  set  off  either  the  $2 172.87,  or  the  $5,393.30,  or 
.    the  item  of  $3,083.45,  (part  of  the  $5,393.30. J  x 
(Before  Slossoh,  Woodrotf  and  Phrrepont,  J.  J.) 

Heard,  October  6, 1858;  decided,  February  26, 1859. 
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,      Lawrence  v.  Nelson  et  at. 

This  is  an  appeal  by  the  defendants  fironi  a  judgment  entered 
against  them  t^on  the  report  of  E.  P.  Cowles,  Esq.,  as  Referee. 

The  action  was  commenced  B^  Mortimer  Livingston,  Receiver 
of  the  General  Mutual  Insurance  Company,  as  plaintiff,  against 
William  Nelson  and  William  Nelson,  Jr.,  as  defendants.  Pend- 
iag  the  suit,  Mr.  Livingston  died,  and  Alexander  M.  Lawrence 
was  appointed  Receiver  in  his  stead,  and  by  order  subsequent 
thereto,  the  action  was  continued  in  the  name  of  Mr.  Lawrence, 
Beceiver,  as  plaintiff. 

The  complaint  states  the  appointment  of  Mr.  Livingston  as 
Beceiver,  and  his  title  as  such  to  the  property  and  effects  of  the 
Company,  and  that  as  such  Receiver  he  became  possessed  of  six 
several  promissory  notes,  made  and  delivered  by  the  defendants 
to  the  said  Insurance  Company,  amounting  in  the  aggregate  to 
the  principal  sum  of  $2,422.50,  describes  them  and  prays  judg- 
ment for  the  amount  thereof  with  interest 

The  answer  admits  the  making  of  the  notes,  and  alleges  that 
they  were  given  to  said  Insurance  Company  as  premium  notes 
for  insurances  effected  by  them  with  said  Insurance  Company ; 
that  upon  several  of  the  policies  so  effected  losses  were  sustained, 
which  said  Company  acknowledged,  to  the  amount  of  $5,398.30 ; 
that  this  sum  is  wholly  unpaid ;  that  before  the  notes  (described 
in  the  complaint)  matured,  the  said  Company  became  insolvent 
and  ceased  to  insure,  and  canceled  the  policies  for  which  said 
notes  were  given,  and  that  there  remained  unearned  of  the  pre- 
miums for  which  the  notes  were  given,  the  sum  of  $2,172.87, 
which  sum,  by  the  Canceling  of  the  policies,  thet  defendants 
became  entitled  to  have,  and  demand  from  said  Company,  which 
two  sums  amount  to  $7,566.17 ;  and  that  when  said  Company 
took  said  notes,  it  was  insolvent  and  knew  that  feet ;  denies 
being  indebted  to  the  Receiver,  and  claims  a  balance  due  to  them 
from  said  Company  of  $5,148.67,  besides  interest,  and  prays 
judgment  for  that  sum. 

The  said  Insurance  Company  was  incorporated  by  the  act  of 
May  25, 1841,  (p.  229  of  Laws  of  1841,)  and  its  powers  and  the 
rights  and  liabilities  of  its  members  are  prescribed  by  that  act, 
and  the  act  of  April  P  1842,  (p.  188  of  the  Laws  of  1842.) 

Section  4  of  the  act  of  1841  designates  seven  persons  as  Com- 
missioners, and  declares  it  to  be  their  duty  "  to  open  books  to 
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receive  applications  for  insurance  to  be  effected  by  said  Company, 
and  as  soon  as  applications  amounting  to  $50^000  shall  be 
received,  said  Commissioners  sha^l  give  notice  to  those  persons 
who  have  made  such  applications,  of  a  meeting  for  the  election 
of  thirty-two  Trustees;  and  every  person  having  so  made  appli- 
cation for  insurance,  shall  be  entitled  to  vote  at  said  election,  and 
the  persons  chosen  at  said  election  shall  be  Trustees  of  said  Com- 
pany for  the  ensuing  year." 

Section  5  provides  for  dividing  the  Trustees  so  elected  into  four 
classes  of  eight  each ;  one  class  to  expire  in  one,  one  in  two,  one 
in  three,  and  one  in  four  years,  and  for  filling  vacancies. 

Section  6  of  the  act  of  1841,  declares  that  "  every  person  hav- 
ing taken  a  policy  during  the  preceding  year  directly  in  his  own 
name,  or  in  the  name  of  his  firm,  and  every  person  holding  in 
his  own  name  or  in  the  name  of  his  firm,  a  certificate  of  the  Com- 
pany, not  discharged  by  payment  of  losses,  shall  be  deemed  a 
member  of  said  Company,  and  entitled  to  vote  at  all  elections. 
Every  person  who  shall  become  a  member  of  this  corporation  by 
effecting  insurance  therein,  shall,  the  first  time  he  effects  insu- 
rance, and  before  he  receives  his  policy,  pay  the  rates  that  shall 
be  fixed  upon  and  determined  by  the  Trustees ;  and  no  premium 
so  paid  shall  ever  be  withdrawn  from  said  Company,  but  shall  be 
liable  to  all  the  losses  and  expenses  incurred  by  this  Company 
during  the  continuance  of  its  charter." 

The  7th  section  prescribes  the  nature  of  the  securities  in  which 
the  Company  may  invest  its  premiums ;  and  the  8th  provides 
for  the  annual  election  of  Trustees  after  the  first  election,  the 
notice  to  be  given,  and  the  manner  of  conducting  it 

The  9th  section  of  the  act  of  1841,  as  amended  by  the  act  of 
1842,  declares  that  "the  officers  of  the  said  Company  shall, 
within  one  month  after  the  expiration  of  one  year  firom  the  day 
on  which  they  shall  have  issued  their  first  policy,  and  within  the 
first  month  of  each  subsequent  year,  cause  an  estimate  to  be 
made,  as  near  as  may  be,  of  the  profits  of  the  said  Company 
during  the  preceding  year ;"  and  after  prescribing  the  mode  of 
making  such  estimate  of  profits  and  its  effect,  further  declares 
that  "  the  said  officers  shall  thereupon  credit  on  the  books  of  said 
Company  each  person  or  firm  who  shall  have  paid  any  premiums 
to  said  Company  during  the  preceding  year,  with  such  a  portion 
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of  the  said  net  balance  *  *  *  *  as  the  amount  of  earned 
premiums  paid  by  such  person  or  firm  during  such  year,  and 
not  returned,  shall  be  of  the  whole  amount  of  earned  premiums 
received  by  said  Company  during  said  year,  (less  return  premi- 
um,) and  shall  issue  to  such  person  or  firm  a  certificate  declar- 
ing him  or  them,  and  his  or  their  executors,  administrators  or 
assigns,  to  be  entitled  to  a  portion  of  the  invested  funds  of  the 
said  Company,  equal  to  the  amount  so  credited  to  him  or  them, 
and  also  to  the  reeeipt  annually,  out  of  the  interest  or  income 
derived  by  said  Company  from  the  investments  of  said  profits, 
of  an  interest  not  exceeding  six  per  centum  per  annum,  which 
certificate  shall  contain  a  proviso  that  the  amount  named  therein 
is  liable  for  any  future  loss  by  said  Company.91     *    * 

The  notes  in  suit*  were  not  given  upon  policies  issued  upon 
applications  for  insurance  made  under  the  4th  section  of  the  act 
of  1841,  but  were  given  for  premiums  upon  policies  issued  to  the 
defendants  in  and  according  to  its  ordinary  course  of  business. 

The  case  contained  an  admission  or  stipulation,  signed  by  the 
defendants1  attorney,  as  follows,  viz. : 

14  It  is  hereby  admitted,  for  the  purposes  of  this  trial,  that  the 
General  Mutual  Insurance  Company,  in  making  the  yearly  esti- 
mate of  net  profits,  under  the  provisions  of  their  charter,  credited 
each  dealer  with  such  proportion  of  the  net,  as  the  amount  of 
earned  premiums  received  from  him  was  of  the  whole  amount 
of  earned  premiums  received  by  the  Company  during  the  year, 
without  regard  to  the  fact  that  the  business  of  such  dealer  with 
the  Company,  for  the  year,  had  resulted  in  a  loss  to  them;  and 
further,  that  in  making  such  estimate,  the  premiums  and  premium 
notes  were  in  all  cases  placed  and  credited  to  the  Company,  as 
earnings,  and  the  return  premiums  were  placed  with  the  losses 
and  expenses,  and  deducted  therefrom  to  ascertain  the  net  profits 
for  the  year. 

"I  admit  the  above,  at  the  request  of  the  plaintiff's  counsel, 
but  do  not  admit  the  relevancy  of  the  testimony,  or  the  correct* 
ness  of  the  practice  of  the  Company. 

"March  26th,  1858." 

The  Referee  found,  as  matters  of  feet: 

44 1st  That  said  Company,  on  the  10th  of  March,  1864,  filed 
their  petition  for  a  voluntary  dissolution  under  the  statute  for 
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that  purpose  made  and  provided ;  and  that  subsequently,  and  on 
the  9th  of  September,  1854,  said  Company  was  dissolved  by 
decree  of  the  Court;  and  on  the  26th  day  of  December,  1854, 
by  an  order  of  the  Supreme  Court,  made  on  that  day,  Mortimer 
Livingston  was  appointed  the  Receiver  under  the  statute  afore- 
said, and  as  such  became  vested  with  the  assets  of  said  Company, 
and  among  them  were  the  notes  hereinafter  mentioned.  That 
said  Mortimer  Livingston  having  departed  this  life  on  the  24th 
of  August,  1867,  Alexander  M.  Lawrence  was,  by  an  order  of 
said  Supreme  Court,  made,  on  the  5th  day  of  November,  1857, 
duly  appointed  the  successor  of  said  Mortimer  Livingston,  as 
such  Receiver ;  that  by  an  order  of  this  court,  made  on  the  29th 
of  December,  1857,  this  suit,  which  had  been  commenced  by  said 
Mortimer  Livingston,  as  such  Receiver,  was  continued  in  the 
name  of  said  Alexander  M.  Lawrence. 

"  2d.  That  this  action  was  brought  originally  by  said  Mortimer 
Livingston,  as  such  Receiver,  under  the  authority  of  an  order  of 
the  Supreme  Court,  made  on  the  10th  day  of  April,  1855,  to 
recover  the  amount,  with  interest  due  by  said  defendants  on  the 
following  promissory  notes,  made  and  given  by  them  to  the  said 
General  Mutual  Insurance  Company,  viz. : 

1  Note  for  $660  00,  dated  Not.  15, 1853,  due  Nov.  18,  1854. 

2  "  "   321  25,  "  Aug.  17,  1853,  "  Aug.  20,  1854. 

3  "  "280  00,  "  Oct  7,  1853,  "  Oct  10,  1854. 

4  "  "   420  00,  "  Nov.  11,  1853,  "  Nov.  14,  1854. 

5  "  "   360  00,  "  Nov.  18,  1853,  "  Nov.  21,  1854. 

6  "  u      481  25,  "  Dec,  15,  1853,  "  Dec.  18,  1854 

11  That  the  said  defendants  are  indebted  to  the  said  Receiver  in 
the  sum  of  $2,422.50  for  principal,  together  with  interest  thereon, 
from  the  dates  on  which  they  respectively  became  due  as  afore- 
said. 

"3d.  That  the  said  promissory  notes  wore  given  for  the  pre- 
miums of  insurance  on  certain  policies  made  and  executed  to 
said  defendants  by  the  said  General  Mutual  Insurance  Company, 
That  said  policies,  in  the  latter  part  of  January,  1864,  were  can- 
celed and  surrendered  before  they  expired,  under  an  agreement 
to  that  effect  indorsed  on  said  policies,  whereby  the  return  pre- 
miums on  said  policies  were  to  be  paid  to  said  defendants  "  rata* 
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bly  out  of  the  assets  of  the  Company  when  divided,"  as  by 
reference  to  said  policies  and  the  agreement  indorsed  thereon  will 
more  folly  appear,  and  that  said  return  premiums,  amount  in  the 
aggregate  to  the  sum  of  $2,172.87,  on  which  such  sum  the  said 
defendants  are  entitled  to  a  dividend,  with  other  creditors,  out  of 
the  assets  of  said  Company. 

"  4th.  That  the  said  defendants  suffered  a  loss  under  the  policy 
issued  to  them  on  the  ship  "  Galena,"  amounting  to  $3,083.45, 
which  loss  was  adjusted,  and  due  and  payable  on  the  9th  day  of 
January,  1854,  and  another  loss  on  the  policy  on  ship  "  Vicks. 
burg,"  amounting  to  $2,253.45,  adjusted  on  the  18th  day  of 
March,  1854,  and  another  loss  on  the  ship  St  Louis,  amounting 
to  $56.40,  adjusted  on  the  16th  of  February,  1854,  which  said 
losses  amount  in  the  aggregate  to  the  sum  of  $5,393,30." 

(On  the  trial,  when  the  testimony  was  closed,  and  both  parties 
had  rested,  "  the  defendants'  counsel  claimed  that  the  said  notes, 
which  are  the  subject  of  this  suit,  passed  into  the  hands  of  the 
Beceiver,  subject  to  the  equitable  right  of  the  defendants  to  offset 
against,  and  to  have  applied  to  the  discharge  of  the  same  the  sum 
of  $3,088.45,  the  adjusted  loss  due  upon  the  '  Galena/  on  the 
9th  day  of  January,  1854;  and  that  inasmuch  as  such  offset 
would  exhaust  the  whole  of  the  plaintiff's  claim  upon  said  notes, 
leaving  a  balance  in  favor  of  the  defendants,  the  defendants  were 
entitled  to  judgment  against  the  plaintiff  for  such  balance,  toge- 
ther with  their  other  claims  against  said  Company^  to  be  paid 
pro  rata  out  of  the  assets  of  the  Company.") 

"  The  said  Referee  did  further  decide  and  determine  as  matters 
of  law: 

"1st  He  overruled  the  claim  made  by  defendants'  counsel, 
that  the  said  notes  passed  into  the  hands  of  the  Beceiver,  subject 
to  the  equitable  right  of  the  defendants  to  offset  against  and  to 
have  applied  to  the  discharge  of  the  same  the  sum  of  $3,083.45, 
Hie  adjusted  loss  due  upon  the  'Galena,'  on  the  9th  day  of 
January,  1854. 

"2d.  He  further  decided  as  matter  of  law,  that  the  plaintiff 
was  entitled  to  recover  the  foil  amount  of  the  notes  set  foijth  in 
the  complaint,  and  accordingly  rendered  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $3,022.69,  the  amount  of  said  note  and 
interest 
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"  To  which  decision  and  judgment,  and  particularly  so  much 
thereof  as  decides  that  the  defendants  are  not  entitled  to  offset 
against  the  plaintiff's  notes,  the  said  adjusted  loss  on  the  ship 
4  Galena,'  the  defendants  by  their  counsel  duly  excepted." 

From  the  judgment  entered  upon  the  report  of  the  referee,  the 
defendants  appealed  to  the  General  Term. 

A.  C.  Morris,  for  appellants  (the  defendants). 

L  The  referee  should  have  allowed  the  offset  of  the  loss  on  the 
Galena. 

The  petition  for  the  dissolution  of  the  Company  was  filed 
March  10th,  1864. 

The  order  for  the  dissolution  of  the  Company  and  the  appoint- 
ment of  a  Receiver,  was  not  made  until  September  9th,  1854. 

Conceding  that  the  order  for  the  dissolution,  &c,  relates  back 
to  the  time  of  filing  the  petition,  still  the  Receiver's  rights  to  the 
assets  did  not  attach  until  March  10th,  1854. 

The  defendants'  notes,  none  of  which  were  due  until  several 
months  afterward,  passed  into  the  hands  of  the  Receiver  with  the 
other  assets.  At  this  time  the  Company  was  indebted  to  the 
defendants  in  the  sum  of  $8,088.45,  for  the  loss  on  the  Galena, 
which  was  then  due  and  payable. 

Although  the  notes  of  the  defendants  were  not  due,  they  had 
an  equitable  right  to  anticipate  their  payment  and  have  them 
offset  against  the  loss  on  the  Galena.  (Keep  v.  Lord,  2  Duer,  78 ; 
Hicks  v.  McGorty,  id.,  298;  Lindsay  v.  Jackson,  2  Paige,  581 ; 
Beaver  of  Middle  District  Bank,  1  id.,  585;  Miller  v.  Receiver  of 
Franklin  Bank,  id.,  444 ;  Holbrook  v.  Receiver  of  American  Ins. 
Co.,  6  id.,  228;  Bradley  v.  Angel,  8  Comst,  475.) 

The  Receiver  took  the  notes  subject  to  this,  equitable  right 
Under  the  authority  of  the  above  cases  the  defendants  were 
entitled  to  an  injunction  at  any  time  before  the  notes  fell  due  to 
prevent  their  transfer  to  bona  fide  holders  for  value  without 
notice.  This  is  the  only  object  of  an  injunction.  Where  the 
notes  are  not  transferred,  but  suit  is  brought  upon  them  by  the 
original  holder  after  they  become  due,  the  ofifeet  may  be  made 
under  the  statute. 

In  the  present  case  the  notes  all  fell  due  in  the  hands  of  the 
Receiver,  and  he  is  in  no  better  position  in  regard  to  them  than 
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the  Company  itself  would  have  been  if  it  had  not  become  in- 
solvent 

The  statute  defining  the  duties  of  receivers  expressly  recognizes 
the  right  of  offset  in  cases  like  the  present 

"  Such  receivers  shall  have  all  the  power  and  authority  con- 
ferred by  law  upon  trustees  to  whom  an  assignment  of  the  estate 
of  the  insolvent  debtors  may  be  made  pursuant  to  the  provision 
of  the  5th  chapter  of  the  second  part  of  the  Revised  Statutes.19 
(2  R  S,  469,  §  68.) 

"  The  said  trustees  shall  have  power  to  sue  in  their  own  names, 
or  otherwise,  and  recover  all  the  estate,  debts,  and  things  in 
action  belonging  or  due  to  such  debtor,  &c,  Ac.,  and  no  setoff 
shall  be  allowed  in  any  such  suit  for  any  debt  unless  it  was 
owing  to  such  creditor  by  such  debtor  before  the  first  publication 
of  the  notice  required  in  the  first  article,"  Ac.  (2  R  S.,  41, 
§  7,)  and  §  89  [86]  p.  47,  expressly  allows  a  setoff  of  mutual  debts 
by  such  Trustees. 

IL  There  can  be  no  reasonable  objection  to  a  judgment  in 
fevor  of  the  defendants  for  the  residue  of  their  claims; 

Claim  for  loss  on  Galena, $8,088  46 

Deduct  notes, 2,422  50 

Balance  due  defendants, $660  95 

Add  loss  on  Vicksburg, 2,258  45 

«    "      "   St  Louis, 6640 

Return  premiums, 2,172  87 

$6,148  67 
Add  difference  of  interest 

If  the  defendants  take  judgment  against  the  Receiver  for  this 
balance,  no  prejudice  can  result  to  any  person  interested  in  the 
assets.  A  judgment  against  a  Receiver  merely  adjusts  the  amount 
of  thefelaim  as  against  the  insolvent  corporation.  In  a  suit  against 
a  Receiver  it  is  not  necessary  for  him  to  protect  himself  against 
a  deficiency  of  assets  by  such  pleas  as  executors,  before  the  Re- 
vised Statutes,  were  compelled  to  interpose.  As  the  executor 
under  the  present  law  is  protected  by  the  Surrogate,  so  is  a 
Receiver  by  the  Court  that  appoints  him.    (The  judgment  merely 
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adjusts  the  amount  due  as  between  the  party  and  the  corpora- 
tion. No  execution  can  issue  upon  such  a  judgment  against  the 
Receiver  personally,  and  a  levy  upon  assets  would  undoubtedly 
result  in  punishment  for  contempt  of  Court. 

III.  Upon  each  of  the  policies  upon  which  a  return  of  pre- 
mium is  claimed  is  an  indorsement  as  follows: 

"  It  is  agreed  to  return  premium  of allowed 

under  this  policy  to  be  paid  ratably  out  of  the  assets  of  the 
Company  when  divided.  This  policy  is  hereby  canceled  from 
,1854." 

By  reference  to  the  body  of  the  policies  it  will  be  perceived 
that  each  policy  contains  a  provision  allowing  the  assured  to 
cancel  at  his  option.  The  indorsement  is  printed  and  appears 
to  be  a  general  form  adopted  by  the  Company  to  apprise  its 
dealers,  as  they  brought  in  their  policies  to  be  canceled,  that  the 
Company  was  going  into  liquidation  and  that  it  was  paying  out 
no  money.  How  the  Referee  could  have  tortured  this  indorse- 
ment into  an  agreement  by  the  defendants  to  allow  "  the  amount 
of  their  notes  to  go  to  help  to  make  up  the  fond  from  which 
they  were  to  be  paid  their  return  premiums"  is  inconceivable. 

IV.  The  Referee  has  entirely  misconstrued  the  charter  of  the 
General  Mutual  Insurance  Company.  (See  Charter,  Laws  1841, 
229;  Amended,  Laws  1842,  138.) 

The  notes  sued  upon  are  not  subscription  notes,  but  ordinary 
premium  notes,  the  distinction  between  which  has  always  been 
well  understood  by  the  If  utual  Insurance  Companies  and  their 
dealers.  The  distinction  is  shown  in  the  admission  of  the  plain- 
tiff's counsel  and  is  clearly  pointed  out  in  Brouwer  v.  Hill,  (1 
Sandf.  S.  C.  R<,  644,)  also  Merchants  Insurance  Company  v.  Bey, 
(id.,  184.) 

Alexander  Hamilton,  Jr.,  for  respondent  (the  plaintiff). 

L  The  act  incorporating  the  General  Mutual  Insurance  Com- 
pany, (Sess.  Laws  of  1841,  229,  and  Laws  of  1842, 188,)*  estab- 
lished peculiar  relations  affecting  the  question. 

Every  insurer,  a  dealer  with  the  Company,  became  a  member 
or  corporator  interested  in  the  premiums  paid  by  all  other  dealera 
and  corporators.  (Sess.  Laws  of  1841,  Chap.  252,  §§  6,  9.) 
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IL  The  earnings  of  the  Company,  being  the  premiums  received 
from  all  the  dealers,  as  well  as  the  income  derived  from  invest- 
ment of  premiums,  were  placed  in  a  common  stock  or  fund ;  and 
from  this  common  fund  the  losses  and  expenses  for  the  year  were 
deducted,  and  out  of  the  balance,  if  any,  of  profits,  a  dividend 
was  declared  to  each  dealer  ratably  according  to  the  amount  of 
earned  premiums  paid  by  him.  (Sess.  Laws  of  1842,  Chap.  132,  §  1.) 

Thus  each  dealer  or  insurer  was  not  only  a  corporator,  but 
interested  in  all  the  premiums  paid  by  others,  as  well  to  pay  his 
losses  as  to  entitle  him  to  profits. 

The  community  of  interest  under  this  charter  can  be  illustrated 
in  this  way : 

A.  B.'s  earned  premium  amounts  to  $600. 

The  loss  under  his  policy  amounts  to  $500. 

No  profit  has  been  made  in  the  dealing  with  him. 

From  the  yearly  statement  it  appears  the  total  amount 

of  earned  premiums  was $100,000 

The  total  amount  of  losses  and  expenses  was *. .     60,000 

Surplus  of  profits, $50,000 

Now,  under  the  charter,  A.  B.  is  entitled  to  such  a  part  of  the 
$50,000  of  profits  as  the  earned  premiums  he  paid  bore  to  the 
whole  amount  of  earned  premiums ;  $600  being  the  7}7  part  of 
$100,000,  A.  B.  would  be  entitled  to  the  ¥|T  part  of  $50,000,  or 
a  certificate  of  $250.  He  receives,  in  other  words,  a  share  of 
$2o0,  in  the  aggregate  profits  to  which  he  contributed  nothing. 

The  dealers  with  the  Company  were  in  fact  guarantors  of  each 
other,  and  in  this  consisted  the  "mutuality  "  of  the  plan. 

It  was  a  quasi-partnership. 

m.  To  allow  the  setoff  as  claimed  by  the  defendants,  would 
be  to  pay  his  loss  on  the  Galena  in  full  to  the  extent  of  the 
amount  of  the  notes  offset  against  the  loss>  to  the  injury  of  the 
other  creditors  of  the  fund. 

IY.  To  deduct  the  notes  of  solvent  parties  from  their  losses  is 
to  pay  the  claim  in  full  "pro  tanto"  though  the  Company  has 
passed  into  the  hands  of  a  Receiver,  who  can  declare  a  dividend 
of  forty  per  cent  only ;  and  to  pay  this  dividend  must  look  to 
these  parties  as  contributing  to  the  fund. 

Bobw.— Vol.  IV  32 
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V.  Among  creditors  equality  is  equity,  and  the  statute  relat- 
ing to  "voluntary  dissolution"  expressly  provides  for  such 
equality  among  all  the  creditors.  (2  R  S.,  4  ecL,  712.) 

A  fortiori,  should  such  equality  be  established  here,  where  the 
charter  entitled  every  dealer  to  a  participation  in  the  premiums 
paid  by  all  other  dealers.  (Hercbenrath  v.  Am.  Mut  Ins.  Oon 
8  Barb.  Ch.  R,  63.) 

VI.  The  Receiver  is  bound  to  collect  in  all  the  assets,  apd 
until  they  are  collected  it  is  not  known  whether  any  dividend 
will  be  made  or  not  The  Receiver  represents  the  rights  and 
interests  of  all  the  other  creditors,  who  are  to  be  protected  against 
every  attempt  to  obtain  an  undue  advantage  or  preference  on. the 
part  of  any  one  of  them. 

V1L  The  notes,  in  this  case,  so  far  as  they  were  given  for  poli- 
cies other  than  those  upon  which  losses  are  claimed,  are  distinct 
and  unconnected  demands,  and  therefore  come  within  the  prin- 
ciple established  by  the  Chancellor  in  6  Paige,  282. 

No  case  in  the  courts  of  this  State  present  this  question  of 
equitable  offtet  as  depending  upon  the  comparative  equities  of 
the  general  creditors  and  the  particular  creditor  seeking  the  offset 

In  Pennsylvania,  however,  this  point  has  been  expressly 
raised  and  decided.  (HUUer  v.  Alleghany  Co.  Mut.  Oo.9  8  Ban-., 
470;  Long  v.  Mut  Ins.  Cb.,  6  id.,  421.) 

I  do  not  claim  that  the  Receiver  stands  in  any  better  position 
as  against  these  defendants  than  the  Company,  if  plaintiffs,  and 
insolvent,  would.  If)  being  insolvent,  the  Company  had  been 
willing  and  had  attempted  to  allow  this  setoff  the  other  creditors 
could  have  interfered  and  prevented. 

The  right  and  duty  to  refuse  this  setoff  lie  in  the  very  consti- 
tution of  the  Company,  and  the  resulting  rights  and  obligations 
between  the  dealers. 

The  report  of  the  Referee  is  correct,  and  the  judgment  entered 
thereon  should  be  affirmed  with  costs. 

By  the  Court— Pisrrepont,  J.  The  act  incorporating  the 
General  Mutual  Insurance  Company  provided  that  every  person 
on  obtaining  a  policy  and  paying  the  premium  became  a  corpo- 
rator interested  in  the  premiums  paid  by  all  the  other  corporators ; 
and  in  section  6  (LawB  of  1841,  p.  229),  provides  that  "every  per- 
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son  who  shall,  become  a  member  of  this  corporation  by  effecting 
insurance  therein,  shall,  the  first  time  he  effects  insurance  and 
before  he  receives  his  policy  pay  the  rates  that  shall  be  fixed 
upon  and  decided  by  the  trustees ;  and  no  premium  so  paid  shall 
ever  be  withdrawn  from  said  Company,  but  shall  be  liable  to  all 
losses  and  expenses  incurred  by  this  Company  during  the  con- 
tinuance of  its  charter." 

Each  dealer  was  therefore  a  corporator  and  interested  in  all 
the  premiums  paid  by  others.  The  earnings  of  the  Company 
were  the  premiums  paid  in  by  all  the  dealers  and  the  income 
derived  from  the  investment  of  these  premiums,  which  was  all 
placed  in  a  common  fund,  and  after  paying  the  annual  losses  and 
expenses,  a  dividend  of  the  balance  was  declared  to  each  dealer 
pro  rata,  according  to  the  earned  premiums  paid  by  him. 

It  appears  by  a  stipulation  or  admission  found  in  the  case, 
11  that  the  General  Mutual  Insurance  Company,  in  making  the 
yearly  estimate  of  net  profits,  under  the  provisions  of  their  char- 
ter, credited  each  dealer  with  such  proportion  of  the  net,  as  the 
amount  of  earned  premiums  received  from  him  was  of  the  whole 
amount  of  earned  premiums  received  by  the  Company  during 
the  year,  without  regard  to  the  feet  that  the  business  of  such 
dealer  with  the  Company,  for  the  year,  had  resulted  in  a  loss  to 
them;  and  further,  that  in  making  such  estimate,  the  premi- 
ums and  premium  notes  were  in  all  cases  placed  and  credited  to 
the  Company,  as  earnings,  and  the  return  premiums  were  placed 
with  the  losses  and  expenses,  and  deducted  therefrom  to  ascertain 
the  net  profits  for  the  year." 

Under  this  charter,  a  dealer  with  this  Company  might  receive 
a  large  annual  profit  though  the  Company  made  nothing  by  deal- 
ing with  him :  for  example,  the  earned  premium  of  A.  is  $1,000 
and  the  loss  under  his  policy  is  $1,000,  the  Company  thus  receive 
no  more  of  A.  than  they  pay  him  for  his  losses,  and  of  course 
nothing  is  made  by  the  dealing  with  him ;  but  the  total  earned 
premiums  for  the  year  are  $100,000  and  the  losses  are  but  $10,- 
000,  leaving  a  surplus  of  $90,000  of  profits.  A.  is  entitled  to 
such  part  of  this  $90,000  as  the  premium  he  paid  bears  to  $100,000 
—that  is,  A.  receives  $900  of  these  profits  toward  which  he  has 
contributed  nothing;  thus  each  dealer  was  interested  in  the 
earned  premiums  of  every  other  dealer,  and  the  corporators  were 
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mutual  guarantors  of  each  other.  In  fact,  a  kind  of  partnership 
firm  was  formed,  under  an  act  of  incorporation  by  which  each 
member,  being  bound  to  pay  his  premium,  was  entitled  to  profits 
realized  in  proportion  to  his  premium  paid.  Before  the  notes 
upon  which  this  action  is  brought  went  into  the  ^Receiver's  hands, 
the  Company  owed  the  defendants,  for  loss  on  the  ship  Galena^ 
$3,083.45,  which  the  defendants  seek  to  offset.  Ordinarily,  if 
an  insurance  company  holds  a  person's  note,  and  at  the  same 
time  owes  the  maker  for  a  loss,  an  oflset  can  be  made,  and  the 
Eeceiver  stands  in  no  better  position  than  the  corporation  whose 
assets  he  received.  But  the  corporation,  in  this  case,  is  not  like 
an  ordinary  chartered  company  dealing  with  strangers ;  the  pecu- 
liar relations  of  the  corporators  towards  each  other  are  volun- 
tary, and  the  obligations  are  mutual,  and  it  is  entirely  equitable 
that  each  should  share  losses  when  they  happen  in  the  same  pro- 
portion as  he  was  entitled  to  profits  when  made,  and  such  is  the 
fair  interpretation  of  this  contract.  Each  member  must  pay 
what  he  owes  the  corporation,  and  each  will  be  entitled  to  his 
pro  rata  dividend  of  the  assets,  (Hillier  v.  Alleghany  Co.  Mut.  Ins. 
Co.,  3  Barr.,  470;  Long  v.  Mut.  Ins.  Col,  6  id.,  421 ;  White  v. 
Haight,  16  K  Y.,  310;  Bangs  v.  Gray,  2  Kern.,  477.) 

The  policies  for  which  the  notes  were  given  were  canceled  by 
written  agreement,  and  it  was  stipulated  by  the  defendants  that 
the  return  premiums  were  to  be  paid  ratably  out  of  the  assets 
of  the  Company  when  divided,  and  we  see  no  reason  why  the 
defendant  should  not  be  held  to  that  agreement 

The  judgment  should  be  affirmed,  with  costs. 

Woodruff,  J.  (Dissenting.)  I  regret  that  I  am  not  able  to 
concur  in  the  decision  made  in  this  case,  except  as  to  the  amount 
due  to  the  defendants  for  return  premiums. 

It  was  conceded  by  the  plaintiff's  counsel  that,  in  respect 
to  the  defendants'  claim  to  setoff  the  amount  of  his  loss  by  the 
ship  Galena,  (which  was  adjusted  before  the  proceedings  were 
taken  by  which  the  Insurance  Company  was  adjudged  insolvent,) 
the  plaintiff,  as  Eeceiver;  stood  in  the  same  situation  as  the  Com- 
pany itself  would,  had  this  action  been  prosecuted  by  them, 
(being  in  fact  insolvent,)  to  recover  the  amount  of  the  notes  for 
which  the  action  is  brought    (2  B.  S.,  464,  § 42 ;  id.,  469,  §§  68- 
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74;  id,  41,  §  7,  and  47,  §  39  [§  36 ;]  HoTbrook  v.  Receivers,  <tc,  6 
Paige,  220 ;  Lindsay  v.  Jackson,  2  id.,  581.) 

I  cannot  concur  in  the  conclusion  that  the  insolvency  of  the 
Company  defeats  the  defendants'  right  to  set  off  his  claim  for 
this  loss,  or  that  the  defendants  have  to  go  into  any  calculation 
with  the  other  corporators,  in  the  nature  of  an  accounting  be- 
tween copartners.  If  by  making  a  set-off  he  gains  any  advan- 
tage over  others  having  claims  against  the  Company,  so  as  to  have 
his  claim  paid  in  full,  he  gains  just  what  always  happens  when 
any  other  corporation,  or  an  individual,  becomes  insolvent ;  those 
who  are  both  debtors  and  creditors  of  the  insolvent  can  make  the 
setoff;  while  other  creditors  take  such  dividend  as  they  can  get 

The  reasoning  which  is  supposed  to  exclude  this  set-off  will 
apply  equally  to  all  Mutual  Insurance  Companies,  and  embraces 
all  who  effect  insurance  with  them  upon  the  mutual  plan.  It  ip 
recognizing  a  new  species  of  partnership  heretofore  not  known 
in  this  State,  and  it  involves  this  result.  To-day  a  dealer  sustains 
a  loss,  and  the  Company  holding  his  notes  to  a  corresponding 
amount,  the  right  of  set  off  is  clear;  to-morrow  the  Company 
becomes  insolvent  and  the  right  of  set  off  is  gone ;  the  note  must 
be  paid  in  full,  and  the  dealer  must  take  his  chance  of  payment 
for  his  loss  by  awaiting  the  dividends  which  may  be  made  of  the 
assets  of  the  Company. 

In  my  judgment  the  Company  in  respect  to  its  right  to  collect 
the  note,  and  its  obligation  to  pay  the  loss,  is  to  be  regarded  as 
an  artificial  person  to  whom  the  same  rules  would  apply  as  to  an 
insolvent  natural  person. 

Besides,  if  this  idea  of  copartnership  is  to  prevail,  it  is  con- 
ceded that  this  peculiar  result  does  not  arise  until  insolvency 
happens,  and  if  the  reasoning  is  carried  out  to  its  legitimate 
result,  it  should  follow  that  the  rights  of  the  parties  should  await 
die  final  accounting,  and  be  then  adj  listed.  It  would  then  appear 
how  much,  and  how  much  only,  the  defendants  should  be  required 
to  pay.  Surely  they  ought  not  to  be  required  to  pay  their  notes 
in  full  when  they  are  clearly  entitled  to  something  in  return.  The 
role  should  be  applied  equally  in  favor  of  both  parties,  if  applied 
for  the  benefit  of  one.  The  mutual  accounting,  if  it  is  to  be  had, 
ought  to  embrace  claims  against  the  defendants  as  well  as  claims 
in  their  favor.    To  make  the  defendants  pay  their  note  in  full, 
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and  compel  them  to  await  the  final  accounting  before  their  claim 
for  a  loss  is  paid,  is  to  treat  the  parties  as  partners  in  respect  to 
the  Company's  liability  to  them,  and  not  as  partners  in  respect 
to  their  liability  to  the  Company. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Judgment  affirmed,  with  costs.1 


James  Bunt-en,  Plaintiff  and   Respondent,  v.  The  Orient 
Mutual  Insurance  Company,  Appellants. 

1.  Where,  on  the  trial  of  a  cause,  the  jury  are  instructed  in  respect  to  the  rale 
of  law  which  the y  are  to  apply,  as  requested  by  the  defendants,  and  a  ver- 
dict  passes  against  them,  and  they  move  for  a  new  trial  on  the  ground  that 
the  verdict  is  contrary  to  evidence;  the  defendants  have  a  right  on  such 
motion,  for  all  the  purposes  of  the  motion  itself  to  insist  that  such  instruction 
is  correct 

X  If;  on  a  fair  application  of  the  rule,  as  charged,  the  verdict  is  contrary  to 
evidence,  it  will  be  set  aside  and  a  new  trial  be  granted. 

3.  In  such  a  case,  it  is  errqneous  to  refuse  a  new  trial,  on  the  ground  that  the 
plaintiff  has  some  equity  disclosed  by  the  evidence  which  entitles  him  to 
retain  the  verdict;  especially  when  the  pleadings  neither  intimate  its  nature 
or  existence,  nor  an  intention  to  assert  and  enforce  it 

4.  Where  the  question  is  whether  an  agent,  (not  having,  by  the  papers  which 
created  him  such  agent  and  defined  his  powers,  any  authority  to  altera 
policy  which  had  been  issued  by  his  principal,)  "was  permitted  to  alter 
policies  in  respect  to  dates  of  sailing,  from  time  to  time,  so  that  (hat  became 
the  customary  usage land  course  of  business;"  the  evidence  must  show,  in 
order  to  bind  the  principal,  at  least  several  cases  in  which  the  agent,  with- 
out asking  the  sanction  of  his  acts  by  the  principal,  had  made  alterations  of 
a  like  nature  on  which  the  principal  had  acted,  and  in  which  he  had  acqui- 
esced when  such  alterations  came  to  his  knowledge;  or  it  must  tend  to 
prove  that  although  communicated  by  the  agent  they  were  acquiesced  in, 
as  acts  which  he  was  competent  to  perform,  and  as  binding  on  his  principal; 
or  that  he  was  held  out  to  the  public  as  authorised  to  do  such  acts. 

(Before  Boswobth,  Ch.  J.„  and  Slosboh  and  Woodruff,  J.  J.) 
Heard,  October  22d,  1858;  decided,  February  26,  1859. 

*"'    '  I  I      M  II  I  I  9  |  I       I      I    I        ■  I  " 

1  This  judgment,  on  an  appeal  from  it  to  the  Court  of  Appeals!  was  affirmed. 
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This  is  an  appeal  by  the  defendants  from  an  order  made  by 
Mr.  Justice  Hoffman,  denying  a  motion  for  a  new  trial,  made 
upon  the  ground  that  the  verdict  in  favor  of  the  plaintiff  was 
against  the  weight  of  evidence. 

The  main  facts  from  which  the  controversy  arises  are  as  follows : 

The  defendants,  a  Marine  Insurance  Company  in  New  York, 
employed  McLimont  as  their  agent  in  Quebec,  under  a  letter  of 
authority  dated  December  14th,  1854. 

The  agent,  McLimont,  did  not  issue  policies  to  parties ;  they 
were  always  issued  by  the  Company,  in  New  York,  upon  his 
returns  of  risks  agreed  to  by  him. 

The  plaintiff,  in  the  first  week  of  October,  1855,  made  an 
application  in  writing  to  McLimont  for  insurance  on  the  cargo 
of  the  Azof£  to  which  he  agreed,  and  the  material  parts  of  which 
were  transmitted  by  him,  on  the  16th  of  October,  to  the  Company. 

The  plaintiff's  agent  testified  that  he  then  stated  to  McLimont 
that  the  ship  would  be  likely  to  get  away  by  the  10th,  but  that 
he  was  not  certain  to  a  day ;  that  McLimont  agreed  to  the  in- 
surance, the  ship  to  sail  at  any  time  before  November,  and  that 
the  premium  would  be  charged  according  to  the  standard.  And 
that  on  the  11th  of  October  he  instructed  McLimont  to  have  the 
policy  specify  the  15th  of  October  as  the  day  of  sailing. 

On  20th  October  1855,  a  policy  in  accordance  with  the  "  re- 
turn "  of  the  risk  was  forwarded  to  the  agent  of  the  Company. 

The  policy  was  received  by  the  agent  on  the  23d  or  24th  of 
October,  and  sent  by  him  to  plaintiff ;  the  same  day  the  policy 
was  received,  the  latter  called  upon  the  agent,  requesting  him  to 
alter  the  date  of  sailing,  which  the  agent  did,  by  changing  that 
date  from  the  10th  to  the  15th  of  October,  1855. 

The  policy,  as  issued,  contained  a  warranty  that  the  vessel 
should  sail  on  the  10th  of  October.  This  warranty  was  changed 
to  the  15th  of  October,  in  the  manner  above  stated.  The  de- 
fendants insist  that  it  was  so  changed  without  their  sanction  or 
knowledge.  The  vessel  did  not  sail  until  after  the  10th  of 
October. 

The  extension  beyond  the  10th  of  October,  required  an  addi- 
tional premium  of  one  per  cent,  and  this  was  known  to  the  plaintiff. 
No  alteration  was  made  in  the  premium  in  the  policy,  which 
remained  at  three,  per  cent" 


256  OASES  IN  THE  SUPERIOR  COURT. 

Bunten  v.  The  Orient  Mutual  Insurance  Co. 

The  cargo  insured  was  totally  lost  October  29th,  1855.  The 
defendants  refused  to  receive  any  premium  on  this  risk,  when  the 
returns  of  premiums  received  by  the  agent  were  made  by  him  to 
them  in  the  fall  of  1855,  after  the  loss  was  known. 

It  appeared  that  John  Dean,  one  of  and  in  behalf  of  the  firm 
of  Dean  &  Co.,  applied  in  New  York  to  the  defendants,  on  the 
21st  of  September,  1855,  for  a  policy  on  the  hull  of  the  Azoff. 
A  policy  was  then  agreed  to  be  issued  for  $5,000  on  her  hull, 
and  the  day  of  her  sailing  was  left  in  blank  on  the  margin  of  the 
application,  to  be  filled  when  that  fact  was  ascertained,  and  the 
premium  to  be  paid  was  to  be  according  to  the  risk,  as  affected 
by  the  time  of  sailing,  in  accordance  with  the  established  rates 
of  the  Company.  The  insurance  was  to  be  void  unless  the  ves- 
sel sailed  before  the  10th  of  November.  Mr.  Dean  testified, 
that  "  on  the  21st  of  October,  I  think,  and  certainly  before  the 
24th,  I  called  upon  Mr.  Ogden  (the  Vice-President),  and  told  him 
that  the  vessel  went  to  sea  on  the  15th,  and  I  think  he  marked 
it  on  the  application,  and  the  policy  was  then  made  out  and 
delivered." 

It  appeared  that  Charles  Irving,  the  Secretary  of  the  Ct  ^pany, 
conducted  the  correspondence  with  McLimont,  the  agent,  in 
respect  to  issuing  the  policy  on  the  risk  taken  by  him,  and  did 
not  know  that  Mr.  Dean  had  told  any  officer  of  the  Company 
on  what  day  the  vessel  sailed. 

Some  details  of  evidence  are  stated  in  the  opinion  of  the  Court, 
delivered  at  General  Term. 

The  action  was  tried  before  Mr.  Justice  Woodruff  and  a  juiy, 
on  the  21st  of  January,  1858.    He  charged  the  jury  as  follows : 

"  I  do  not  understand  that  there  is  any  controversy  between 
the  counsel  for  these  parties  as  to  rules  of  law.  It  is  true  that  a 
material  alteration,  without  the  sanction  of  the  Company  or  their 
agent,  avoids  it;  and  if  it  was  altered  without  authority,  then 
the  defendants  are  not  bound  by  the  policy ;  and  I  charge  you 
now,  as  a  matter  of  law,  that  an  alteration  of  the  date  of  sailing 
in  this  policy,  was  a  material  alteration. 

"The  inquiry,  then,  is,  whether  this  Company  or  their  autho- 
rized agent  did  insure  this  plaintiff  under  the  policy  as  altered. 
It  appears,  by  the  deposition  of  McLimont,  that  on  the  14th  of 
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December,  1864,  the  defendants  gave  to  McLimont  their  letter  of 
authority  to  act  for  them  in  Quebec.  * 

"  It  further  appeals  that  he  acted  under  this  letter.  In  this  con- 
dition of  things,  it  seems  that  the  Company  complained  that  he 
exceeded  his  instructions,  and  this  led  to  the  letter  of  the  22d 
February,  1866. 

"  If  the  case  stood  upon  that  alone,  it  would  be  a  restriction  of 
the  original  authority;  but  McLimont  states  that  he  came  to* 
New  York,  and  that  this  restriction  was  withdrawn.    The  Vice- 
President  sayB  that  this  last  letter  was  not  withdrawn ;  McLimont 
says  that  it  was  revoked;  but  McLimont  goes  further,  and  says 
that  the  revocation  was  made  clear  by  the  letter  of  the  7th  of 
July,  1866.    Under  the  letters  and  instructions  produced,  the 
agent,  McLimont,  had  authority  to  bind  the  defendants  by  a  con- 
tract to  insure  in  October,  1866.    The  tariff  of  rates  waa  sub-, 
mitted  to  Bnnten.    He  testifies  that  he  then  expected  the  vessejf 
would  sail  on  the  10th,  but  could  not  tell  on  what  precise  day 
she  would  be  ready.    McLimont  does  not,  I  think,  negative  the 
idea  that  Bunten  told  him  this.    Now  if  the  agent  had  authority, 
befoi*rtthe  10th  day  of  October,  to  bind  the  defendants,  by  an 
agreement  to  insure,  with  a  warranty  to  sail  on  the  10th,  then  he 
had  authority  to  bind  them  by  such  an  agreement  on  the  11th, 
with  a  warranty  to  sail  on  the  16th;  and  had  the  plaintiff  come 
here  relying  on  a  contract  of  that  kind,  the  Court  would  have 
held  them,  and,  if  necessary,  would  have  required  them  to  exe- 
cute a  policy  in  conformity  with  such  a  contract    But  the 
plaintiff  comes  here  with  another  case.    His  complaint  is  upon 
the  policy  itself  as  altered.    It  appears  that  the  agent  altered  the 
policy  which,  the  Company  issued,  by  changing  the  date  of  sail- 
ing.   The  plaintiff  therefore  claims  that  the  agent  had  authority 
to  make  such  alteration.    In  my  view,  the  plaintiff's  right  to 
recover  depends  upon  the  question  whether  the  agent  had  autho- 
rity to  alter  this  written  instrument    The  plaintiff  does  no:; 
claim  that  the  agent  had  originally  an  authority  to  make  a  policy, 
or  to  alter  policies,  which  the  Company  issued.    The  question, 
then,  depends  on  this,  whether  McLimont  was  permitted  to  alter 
policies  in  respect  to  dates  of  sailing,  from  time  to  time,  and  the 
Company  sanctioned  it,  so  that  that  became  the  customary  usage 
and  course  of  business.    If  that  be  so,  then  he  is  to  be  deemed 

Bosw,— Vol.  IV.  ** 
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to  have  authority  to  make  the  alteration  in  this  instance.  The 
plaintiff  or  his  agent  had  a  right  to  act  upon  the  presumption  of 
authority,  if  such  had  been  the  course  of  business,  under  the 
sanction  of  the  Company.  McLimont  states  that  he  did  alter 
policies  in  that  very  particular,  and  that  the  Company  sanctioned 
it.  The  Secretary,  mentions  that  some  alterations  were  reported 
to  the  Company  and  sanctioned.  There  is  nothing  to  suggest  a 
doubt  that  if  Mr.  Bunten  had  gone  to  the  Company  on  the  11th 
of  October,  and  asked  an  extension,  they  would  have  granted 
it  Now  it  depends  on  the  construction  of  the  language  of  the 
witnesses,  Ogden  and  Irving,  and  you  must  decide  between 
McLimont  and  them ;  and  this  case,  as  before  remarked,  turns 
upon  the  question  whether  McLimont  had  authority  to  make  the ' 
alteration." 

The  jury  brought  in  a  verdict  for  the  plaintiff  for  $4,961.92. 

The  defendants  moved  for  a  new  trial,  which  was  denied.  The 
following  opinion  was  delivered  in  support  of  that  decision : 

Hoffman,  J.  Upon  the  evidence  in  the  case,  there  are  cer- 
tain important  points  made  out  tending  to  support  the  verdict 
upon  principles  of  equity  merely. 

The  agent  of  the  plaintiff  met  McLimont,  the  agent  of  the 
defendants,  on  the  11th  day  of  October,  and  told  him  the  vessel 
was  in  the  river,  and  he  ought  to  fix  the  time  of  sailing  as  of 
the  15th  day  of  October.  The  warranty  was  to  sail  on  the  10th, 
application  having  been  made  the  end  of  September  or  begin- 
ning of  October. 

McLimont  did  not  transmit  the  materials  of  the  application  te 
make  the  policy  from  Quebec  to  New  York,  until  the  16th  day 
of  October. 

On  the  20th  day  of  October,  the  policy  was  sent  from  New 
York  and  received  about  the  2Sd.  It  was  sent  shortly  after  to 
the  plaintiff's  agent  He  noticed  the  warranty  as  being  of  the 
10th  day  of  October,  and  immediately  took  it  to  the  defendants1 
agent,  who  made  the  alteration  to  the  15th. 

On  the  21st  day  of  October,  probably,  certainly  before  the 
24th,  the  Company  in  New  York  had  notice  that  the  vessel  had 
not  sailed  till  the  15th.  that  date  being  filled  up  in  the  vessel's 
policy. 
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It  is  true,  that  one  of  the  officers  of  the  Company  made  out  the 
policy  and  forwarded  it ;  another  got  the  information  as  to  the 
time  of  sailing.  But  nothing  could  be  more  dangerous  than  to 
act  upon  a  rule  which  would  make  any  such  distinction,  which 
would  not  make  the  Company  responsible  for  the  knowledge  of 
every  officer  within  whose  province  it  was  to  deal  with  the  par- 
ticular matter. 

The  loss  took  place  about  the  29th  day  of  October,  at  sea. 

The  learned  Judge,  on  the  trial,  intimates  an  opinion  that  the 
defendants  could  have  been  compelled  to  execute  a  policy  with 
the  alteration  to  the  15th,  had  there  been  a  contract  on  the  11th, 
with  a  warranty  to  sail  on  the  15th.  But  the  case  turned,  he 
thought,  upon  the  question  whether  the  agent  had  authority  to 
make  the  alteration  of  the  written  instrument  That  question 
he  left  to  the  jury  upon  the  evidence  as  to  a  custom  for  the  agent 
to  make,  and  the  Company  to  ratify  such  an  alteration.  It  is 
contended  that  the  jury  found  in  support  of  such  a  custom  with- 
out a  shadow  of  evidence,  indeed,  explicitly  against  it 

If  the  decision  of  the  motion  for  a  new  trial  rested  upon  this 
question,  I  should  feel  very  great  doubt  whether  the  verdict 
could  be  sustained.  But  justice  has,  in  my  opinion,  been  done, 
and  upon  the  case  as  fully  disclosed  by  the  whole  evidence,  I 
cannot  but  think  that  an  amendment  of  the  pleading  might  have 
been  allowed  to  the  effect,  that  the  Company  with  knowledge  of 
the  actual  time  of  sailing  of  the  vessel  authorized  or  permitted 
the  delivery  of  the  policy.  On  such  a  case  made,  it  strikes  me 
the  verdict  would  be  both  just  and  conformable  to  the  pleadings. 

I  understand  that  on  such  a  motion  as  the  present,  on  a  case, 
the  Court  may  be  governed  by  such  considerations. 

Motion  denied,  without  costs. 

From  the  order  denying  the  motion  for  a  new  trial,  the  defend- 
ants appealed  to  the'  General  Term. 

Alexander  Hamilton,  Jrn  for  appellants. 

The  plaintiff  was  bound  to  prove,  and  the  jury  must  have 
found  as  a  feet,  under  the  ruling  of  the  Court,  that  policies,  before 
the  transaction  in  question,  were  altered  by  the  agent  in  respect 
to  dates  of  sailing,  with  the  knowledge  of  the  Company,  "as  a 
customary  usage  and  course  of  business."    It  was  not  sufficient 
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that  in  certain  cases  alterations  were  sanctioned,  and  in  others 
rejected ;  such  a  state  of  things  could  not  establish  a  "  customary 
usage,"  nor  justify  the  presumption  of  authority  to  be  derived 
from  it  Such  a  course  of  business  must,  of  course,  have  preceded 
the  transaction  in  question. 

The  contract  was  avoided  when  the  policy  was  altered  between 
the  agent  and  the  plaintiff,  as  both  then  knew  the  vessel  had 
sailed  on  the  15th  and  not  on  the  10th. 

A  man  of  ordinary  prudence,  would  and  should  have  required 
some  evidence  of  the  agent's  authority.  Nothing  of  the  kind 
was  done. 

In  regard  to  the  equitable  grounds  upon  which  the  new  trial 

was  denied  by  the  Special  Term,  it  is  to  be  remembered  that 

the  defendants  did  not  come  prepared  upon  any  such  point;  the 

*  sole  issue  presented  by  the  pleadings  being  whether  the  alteration 

of  the  policy  was  valid  and  authorized  or  not 

It  was  a  surprise  upon  the  counsel  and  party,  and  was  intro- 
duced at  the  close  of  the  trial 

William  Stanley,  for  respondent,  contended,  inter  alia,  that, 

I.  The  circumstances  under  which  the  alteration  in  the  day  of 
sailing  was  made,  show  perfect  good  faith  on  the  part  of  the 
plaintiff^  an<*  on  the  part  of  Mr.  McLimont,  the  defendants'  agent, 
and  no  fraud  of  any  kind  on  the  part  of  either  plaintiff  or  defend- 
ants' agent  is  pretended.  The  defense  is  technical  and  inequitable. 

II.  McLimont  was  authorized  to  make  the  alteration  in  the 
policy. 

His  written  instructions  were  a  sufficient  authority  for  the 
purpose.  (See  letter  of  14th  Dec.,  1864.) 

It  is  clear  that  this  letter  authorized  McLimont  to  enter  into  a 
binding  contract,  on  behalf  of  the  defendants,  to  insure  the  plain- 
tiff 's  cargo  upon  the  terms  and  conditions  stated  in  the  policy,  as 
altered.  When  the  contract  was  thus  completed,  the  filling  out 
and  execution  of  the  policy  was  a  mere  form ;  it  did  not  change  in 
any  respect  the  rights  or  obligations  of  either  of  the  parties.  In 
the  absence,  then,  of  an  express  restriction,  it  would  be  absurd  to 
say  that  an  agent,  who  had  full  authority  to  settle  all  the  terms 
and  conditions  upon  which  the  policy  should  be  made  out,  was 
not  authorized  to  make  the  slightest  alteration  in  the  policy  itael£ 
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The  contract  made  by  the  agent  would  have  been  complete  and 
binding,  though  no  policy  had  ever  been  issued  (Tayloe  v.  Mer- 
chants' Fire  Ins.  Cbn  9  How.  TJ.  S.  R,  405 ;  Perkins  v.  Washington 
Ins  (h.,  4  Cow.,  645 ;  McOuttock  v.  The  Eagle  Ins.  Co.,  1  Pick.,  280, 
per  Pabkbb,  Oh.  J.) 

HL  The  policy,  being  valid  as  originally  drawn,  notwithstand- 
ing the  alteration,  there  was  evidence  in  the  case  from  which  the 
defendants  will  be  held  to  have  waived  the  condition  as  to  the 
vessel's  sailing  on  the  10th. 

1.  The  acts  of  the  officers  of  the  Company  at  New  York  were 
evidence  of  such  waiver.  (See  last  page  of  opinion  of  Hoffman,  J.) 

2.  There  was  a  clear  waiver  by  the  agent,  McLimont ;  and  he 
had  sufficient  authority  fbr  that  purpose. 

IV.  The  verdict  can  be  sustained  without  the  aid  of  the  policy, 
upon  the  original  contract  to  insure,  made  by  McLimont  with  the 
plaintiff,  on  the  11th  of  October. 

The  learned  Judge,  in  his  charge,  says :  "  If  the  agent  had 
authority,  before  the  10th  day  of  October,  to  bind  the  defendants 
by  an  agreement  to  insure,  with  a  warranty  to  sail  on  the  10th, 
then  he  had  authority  to  bind  them  by  such  an  agreement  on  the 
11th,  with  a  warranty  to  sail  on  the  15th.  And  had  the  plaintiff 
come  here  relying  on  a  contract  of  that  kind,  the  Court  would 
have  held  them,  and  if  necessary,  would  have  required  them  to 
execute  a  policy  in  conformity  with  such  a  contract  But  the 
plaintiff  comes  here  with  another  case.  This  complaint  is  upon 
the  policy  itself  as  altered." 

The  learned  Judge  erred  ill  saying  that  the  plaintiff  came  with 
another  case.  There  was  no  difference  in  substance  between  the 
original  contract  made  by  the  agent,  and  the  contract  evidenced 
fay  the  policy.  The  latter  was  only  a  more  formal  expression 
of  the  former. 

If  the  complaint  was  not  sufficient  as  it  stood,  the  Judge  should 
have  ordered  it  to  be  amended  so  as  to  conform  to  the  facts  proved. 
(Code,  §  178.)  And  this  court  will  now  order  it  to  be  so  amended, 
or  will  treat  it  as  having  been  amended.  {Boivdoin  v.  Coleman,  8 
Abb.,  431 ;  Bate  v.  Graham,  1  Kern.,  242.) 

By  thb  Coubt — Boswobth,  Ch.  J.  The  Judge,  before 
whom  this  action  was  tried,  instructed  the  jury,  inter  alia,  that  the 
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plaintiff's  "complaint  is  upon  the  policy,  as  altered.  That  the 
plaintiff's  right  to  recover  depends  upon  the  question  whether 
the  agent  had  authority  to  alter  this  written  instrument.  The 
plaintiff  does  not  claim  that  the  agent  had,  originally,  any  autho- 
rity *  *  *  to  alter  policies  which  the  Company  issued.'  The 
question,  then,  depends  on  this,  whether  Mdimqnt  was  permitted 
to  alter  policies  in  respect  to  dates  of  sailing,  from  time  to  time, 
and  the  Company  sanctioned  it,  so  that  that  became  the  custom- 
ary usage  and  course  of  business."  * 

"  This  case,  as  before  stated,  turns  upon  the  question,  whether 
McLimont  had  authority  to  make  the  alteration." 

If  the  evidence  given  does  not  justify  the  inference,  or  con- 
clusion that  "  McLimont  was  permitted  to  alteT  policies,  in  respect 
to  dates  of  sailing,  from  time  to  time,  and  the  Company  sanctioned 
it,  so  that  that  became  the  customary  usage  and' course  of  busi- 
ness," the  verdict  should  be  set  aside  and  a  new  trial  granted. 
The  rights  of  suitors  cannot  be  protected,  unless  the  party  against 
whom  a  verdict  has  been  rendered,  can,  on  4  motion  to  set  it 
aside  as  contrary  to  law  and  evidence,  be  secured  a  just  and  firm 
application  of  the  rule  which,  at  the  trial,  he  insists  the  jury 
should  be  instructed  to  apply,  and  which,  in  conformity  to  what 
he  claims  to  be  the  law,  they  are  instructed  to  apply  to  the  facts 
they  may  find. 

If,  on  a  fair  application  of  the  law,  which  the  juiy  were  instruct- 
ed to  obey,  he  was  entitled  to  a  verdict,  the  verdict,  if  against 
him,  should  be  set  aside.  If  the  law,  as  he  insisted  it  should  be 
stated  in  the  charge  of  the  Judge  to  the  jury,  had  been  stated 
differently,  it  would  have  been  his  right  to  except  to  the  ruling, 
and  if  erroneous,  his  exception  would  secure  to  him  a  new  triaL 

Assuming  it  to  be  true  that  the  instructions  given  were  proper, 
and  such  as  the  defendants,  on  the  trial  of  this  action  had  a  right 
to  demand,  and  that,  under  the  instructions  given,  the  verdict  of 
the  jury  should  have  been  in  their  favor,  and  the  verdict  rendered 
against  them  is  clearly  against  evidence,  yet  if  a  new  trial  be 
refused,  on  the  idea  that  the  plaintiff  has  some  equity  superior  to 
the  defendants'  clear  legal  right,  they  are  remediless.  An  appeal 
to  the  Court  of  Appeals  can  be  of  no  service.  The  jury  were 
correctly  instructed  as  to  the  law,  and  that  Court  will  not 
inquire  whether  there  was  any  evidence  to  warrant  the  verdict 
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If  it  be  supposed  that  the  plaintiff  ought  to  recover  on  some 
equitable  grounds,  notwithstanding  the  right  of  the  defendants  to 
a  verdict  in  this  action,  on  the  pleadings,  as  they  stand,  and  on 
the  evidence  given  at  the  trial,  which  has  been  had,  and  assum- 
ing the  law  to  be,  as  the  Judge  in  his  charge  instructed  the  jury- 
it  was,  the  defendants  should  at  least  have  a  chance  to  litigate 
this  supposed  equitable  right  in  some  action  in  which  it  is  asserted 
prior  to  the  trial,  and  upon  pleadings  which  at  least  intimate  the 
existence  and  nature  of  the  supposed  equitable  right,  and  an 
intention  to  assert  and  enforce  it 

We  think,  therefore,  that  unless  the  evidence  warranted  a  ver- 
dict in  favor  of  the  plaintiflj  upon  the  only  question  submitted 
to  the  jury,  a  question  on  the  proper  determination  of  which, 
as  they  were  instructed,  the  right  of  the  plaintiff  to  recover 
alone  depended,  the  verdict  should  be  set  aside  and  a  new  trial 
granted.  t 

That  the  policy  had  been  altered,  after  it  had  been  issued  by 
the  defendants  and  delivered  to  the  plaintiff,  and  that  it  had  been 
so  altered  without  any  authority  from  the  Company,  and  without 
their  consent,  and  without  any  knowledge  thereof  on  their  part 
until  a  claim  for  a  loss  was  presented  under  such  policy,  was  set 
up  in  their  answer,  as  a  defense,  and  such  allegations  were  at 
issue  upon  the  pleadings. 

The  letter  of  the  14th  of  December,  1854,  authorized  the  agent 
lb  take  risks  upon  "cargoes  of  lumber  (from)  Quebec  to  Great 
Britain  and  Continent  of  Europe,"  at  a  "  tariff  of  rates  "  which  he 
had  presented  to  the  Company  and  which  the  latter  had  approved. 
The  letter  of  the  7th  of  July,  1855,  in  clear  terms  denies  to 
him  the  power  to  take  other  risks.  Those  rates,  on  vessels  or 
cargoes-  sailing  before  the  10th  of  October  were  3  per  cent,  and 
after  the  10th  and  on  or  before  the  15th  were  8£  per  cent,  and  on 
and  after  the  15th  and  before  the  25th,  4  per  cent  So  the  agent 
testifies.  The  Secretary  of  the  Company  testifies  that  it  was  4 
per  cent  after  the  10th  until  the  20th. 

The  policy  in  question,  in  and  by  which,  as  originally  issued, 
the  vessel  was  warranted  to  sail  on  the  10th  of  October,  1855, 
states  the  sum  insured  to  be  $4,510,  the  premium  $135.80,  and 
the  policy  $1.25,  or,  in  other  words,  insures  at  the  rate  of  3  per 
cent 
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By  the  contract  as  altered,  the  vessel  was  warranted  to  sail  on 
the  15th,  and  might  and  did  sail  after  the  10th.  And  by  its 
terms,  as  thus  altered,  the  Company  took  the  risk  and  agreed  to 
be  responsible  for  the  losses  against  which  it  insured,  at  8  per 
cent  The  written  authority  of  the  agent,  by  its  terms,  declares 
that,  "  on  all  risks  and  amounts  on  risks,  other  than  the  amounts 
and  risks  which  you  are  therein,  (viz. :  in  the  letter  of  December 
14,  1864,)  authorized  to  take,  you  are  not  empowered  to  bind  us, 
but  they  must  first  be  submitted  to  us  for  our  approval  and 
sanction." 

His  written  authority,  it  is  quite  clear,  did  not  authorize  him 
to  make  such  a  contract,  as  the  written  policy,  as  altered  by  him, 
is,  at  the  rate  of  premium  therein  expressed. 

Was  he  allowed  to  make  such  alterations  in  policies  that  had 
been  issued  by  the  Company,  and  did  the  Company,  knowing 
that  he  had  done  so,  acquiesce  in  such  acts,  so  that  that  became 
the  customary  usage  and  course  of  business? 

The  agent  swears  that  he  was,  and  specifies  as  instances  the 
ship  Eleanor,  from  Quebec  to  Great  Britain ;  the  ship  Tchernaya, 
and  the  ship  Caledonia,  from  Ristigouch  to  Great  Britain. 

The  alterations  made  in  the  policies  of  those  three  vessels  were 
communicated  by  die  agent  to  the  Company.  In  the  case  of  the 
Eleanor,  the  day  of  sailing  was  altered  and  an  additional  premium 
charged,  and  the  Company  sanctioned  it. 

In  the  case  of  the  Tchernaya,  the  policy,  as  issued,  was  on  th# 
vessel,  and  included  launching.  In  the  case  of  the  Caledonia, 
the  time  to  sail  was  enlarged  twenty  four  hours. 

There  is  no  proof  of  a  single  case  where  such  an  alteration  was 
made,  and  there  was  a  subsequent  loss,  followed  by  payment  by 
the  Company  of  the  sum  insured,  without  the  feet  of  such  altera- 
tion having  been  made,  being  previously  communicated  to  the 
Company  and  approved  by  them. 

The  evidence  shows  that  the  Company  frequently  assumed  to 
decline  risks  which  he  had  taken  or  proposed  to. take;  as  with- 
holding a  policy  on  the  Caledonia,  until  informed  that  she  sailed 
before  the  10th  of  August,  1855,  unless  an  increased  premium 
was  paid.  So  in  reducing  the  amount  insured  on  Wm.  McLi- 
mont's  policy,  and  increasing  the  rate  (September  12,  1855) ;  so 
in  declining  an  alteration  in  the  policy  of  the  "Northern  Belle," 
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(August  8, 1855,)  so  in  declining  a  risk  on  the  "  Barton,"  (Octo- 
ber 6,  1855,)  so  in  "  declining  the  Splendid  and  refusing  to 
sanction  extension  of  Lucien,"  by  letter  of  the  19th  of  November, 
1855,  a  date  prior  to  the  time  when  the  defendants  are  shown  to 
have  had  notice  or  reason  to  suspect  that  the  policy  in  question 
had  been  altered. 

The  officers  of  the  Insurance  Company  deny,  in  their  testimony, 
that  the  agent  was  ever  allowed  to  alter  policies  so  as  to  bind  the 
Company,  without  their  sanction  of  the  act,  or  that  any  case 
occurred  in  which  he  altered  the  time  of  sailing  specified  in  a 
policy  after  it  was  issued,  and  that  they  acquiesced  in  it,  or  paid 
a  loss  under  it,  when  the  fact  of  such  alteration  had  not  been 
previously  communicated  and  expressly  approved. 

The  policy  in  question  is  the  first  policy  which  the  insured  is 
proved  to  have  effected  with  this  Company.  His  son,  who  applied 
for  it  in  his  behalf  to  the  agent,  had  no  previous  acquaintance  with 
him,  and  had  never  seen  him  until  he  made  such  application- 

The  applicant  did  not,  therefore,  rely  upon  the  sanction  by  the 
defendants  of  previous  similar  acts  of  the  agent,  in  respect  to 
policies  issued  by  them  to  the  insured,  in  asking  the  alteration 
and  in  relying  upon  the  altered  policy  as  an  authorized  contract 
of  the  defendants. 

To  justify  a  jury  in  finding  the  affirmative  of  the  question 
which  was  submitted  to  them  as  the  turning  point  in  the  contro- 
versy, the  evidence  should  show,  if  not  a  succession,  at  least 
several  cases,  in  which  the  agent,  without  asking  the  sanction  of 
his  acts  by  the  Company,  had  made  alterations  of  a  like  nature,  on 
which  the  Company  had  acted  and  in  which  they  had  acquiesced 
when  such  alterations  came  to  their  knowledge  without  having 
been  previously  communicated  by  the  agent,  or  the  evidence 
should  be  such  as  would  tend  to  prove  that,  although  communi- 
cated by  the  agent,  they  were  acquiesced  in  as  acts,  which  he 
was  competent  to  perform,  and  as  binding  on  the  Company. 

Evidence  short  of  this  cannot  justify  the  conclusion  that  the 
agent  did  alter  policies,  from  time  to  time,  with  the  sanction  of 
the  Company,  so  that  the  exercise  of  such  authority  by  hirii 
"became  the  customary  usage  and  course  of  business.1' 

And  we  think  it  may  be  safely  affirmed  that  the  agent,  in  no 
instance  prior  to  this,  was  permitted  to  alter,  or  to  the  knowledge 

Boew.— Vol.  IV.  84 
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of  the  Company  had  altered  a  policy  that  had  been  issued  by  the 
Company  to  the  insured,  so  that  it  became  in  terms  a  contract 
which,  originally,  he  had  no  power  to  make.  If,  as  altered,  the 
risk  was  increased,  and  by  the  rules  of  the  Company  entitled 
them  to  a  larger  premium  than  that  for  which,  by  the  policy, 
they  agreed  to  be  liable,  there  should  at  least  be  some  evidence 
that  such  an  alteration  had  been  sanctioned  either  expressly  by 
the  Company,  or  by  their  acquiescence  in  it 

This  action  is  brought  upon  the  policy,  as  being,  as  it  now 
reads,  a  valid  contract  of  the  Company.  The  agent  never  had 
authority  to  make  such  a  contract,  and  clearly  he  had  no  autho- 
rity to  alter  a  written  contract  of  the  Company  and  convert  it 
into  a  contract  which  he  had  no  power  to  make,  if  none  had  been 
executed  by  the  Company. 

A  new  trial  should  be  granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 


Etiennb  De  Pierres  and  wife,  Plaintiffs  and  Eespondents,  u 
Herman  Thorn  and  wife,  Defendants  and  Appellants. 

On  the  4th  of  June,  1842,  at  Paris,  in  France,  Etienne  De  Pierres  and  Jane 
Thorn,  the  daughter  of  the  defendants,  in  contemplation  of  a  marriage  then 
about  to  be  solemnized  between  them,  entered  into  a  written  contract 
signed  by  them  and  by  the  defendants,  as  the  parties  thereto.  The  defend- 
ants and  their  daughter,  Jane  Thorn,  were  citizens  of  New  York,  but  were 
actually  residing  in  Paris,  and  E.  De  Pierres  was  a  citizen  of  France.  The 
contract  was  executed  according  to  the  laws  of  France,  and  by  such  laws 
was  valid.  By  the  6th  Article  of  said  contract,  the  defendants,  "  in  consi- 
deration of  the  projected  marriage,"  "  give  and  constitute  in  dowry,  by  ad- 
vancement on  their  estate  on  their  demise,  to  the  future  wife,  who  accepts," 
the  sum  of  400,000  francs,  or  $74,211,  which  they  bind  themselves  jointly 
and  severally  to  be  paid  to  the  future  husband  and  wife,  by  their  estates, 
one  month  after  the  decease  of  the  survivor  of  them,  the  donors,  but  with- 
out interest  thereon  till  that  epoch."    The  payment  was  to  be  made  in 

•    New  York. 

After  providing  for  the  contingency  of  the  death  of  Jane  Thorn,  without  issue, 
before  the  defendants,  or  of  the  death  of  her  children  before  her,  and  in 
that  event  reserving  to  themselves  "  the  right  of  the  retraction  "  therein 
specified,  that  article  has  these  clauses,  viz. : 
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_____ >,  ,  .,  .. 

"For  the  security  and  guaranty  of  the  payment  of  the  said  sum  of  four  hun- 
dred thousand  francs,  or  seventy-four  thousand  two  hundred  and  eleven 
dollars,  in  principal  and  interest,  Mr.  and  Madame  Thorn  charge,  bind  and 
mortgage,  specially,  with,  full  solidarity  between  them. 

"The  estate  already  above  indicated,  called  Elmwood,  situate  near  the  city  of 
New  Tork  in  the  village  of  Bloomingdale. 

"Mr.  and  Madame  Thorn  are  the  owners  of  said  real  estate,  having  come  to 
them  by  inheritance,  as  they  do  hereby  declare,  and  they  bind  themselves 
to  prove  title  thereto  regularly  within  a  delay  of  six  months.        *        * 

"  A  mortgage  shall  be  registered  in  favor  of  the  future  wife,  against  Mr.  and 
Madame  Thorn,  her  father  and  mother ;  according  to  express  contract  men- 
tioned, there  will  have  to  be  made  in  said  mortgage  a  reservation  of  the 
right  of  retraction  stipulated  in  favor  of  Mr.  and  Madame  Thorn." 

Immediately  after  the  execution  of  said  contract,  and  relying  upon  its  perform- 
ance, E.  De  Pierres  and  Jane  Thorn  were  married  in  Paris,  and  have  since 
resided  in  France. 

The  defendants  continued  to  reside  in  Paris  until  about  the  29th  of  Sept, 
1845,  on  which  day  they  returned  to,  and  have  since  resided  in,  New  York, 

The  defendant,  Herman  Thorn,  on  the  12th  of  April,  1855,  was  required  to 
execute,  together  with  his  wife,  a  mortgage  of  Elmwood,  to  the  plaintiffs, 
to  secure  the  payment  of  the  $74,211,  according  to  said  6th  Article. 

Offers  were  made  by  him-  to  secure  the  payment  of  that  sum  in  modes  sug- 
gested by  him,  and  negotiations  in  that  behalf  were  continued  until  they 
were  terminated  by  the  plaintiffs'  refusal  to  accede  to  the  offers  made. 

This  action  was  commenced  on  the  29th  of  October,  1855. 

L  Held,  that  the  plaintiffe  were  entitled  to  a  judgment  compelling  the  defend- 
ants to  execute  to  them  a  mortgage  of  Elmwood,  to  secure  the  payment 
of  the  $74,211  at  the  time  and  in  the  manner  and  according  to  the  stipula- 
tions in  that  behalf  contained  in  said  6th  Article. 

2.  That  the  action  was  not  barred  by  the  statute  of  limitations. 

3.  That  the  mortgage  contract  was  an  equitable  mortgage  of  the  property 
called  Elmwood,  and  was  a  conveyance  thereof;  as  defined  by  section  38 
of  1  Revised  Statutes,  762,  and  that  the  execution  thereof  by  Mrs.  Thorn, 
(she  being  at  that  time  a  non-resident^)  could,  under  section  11,  1  Revised 
Statutes,  758,  be  proved  as  if  she  were  sole,  and  that  such  conveyance  as 
to  heT  had  the  same  effect  as  if  she  were  sole. 

4.  It  appearing  that  after  the  execution  of  said  contract,  and  before  the  com- 
mencement of  this  suit,  the  defendants  had  mortgaged  Elmwood  to  secure 
$70,000,  by  a  mortgage  recorded  and  in  full  force,  it  was  also  held  that  the 
further  judgment  that  Herman  Thorn  should  remove  the  lien  of  said  mort- 
gage  within  six  months  after  service  of  a  copy  of  the  judgment,  was 
equitable  and  just 

(Before  Hoffman,  Peerrepont  and  Monorixf,  J.  J.) 

Heard,  December  13,  1858;  decided,  February  26,  1859. 
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This  is  an  appeal  by  the  defendants  from  a  judgment  entered 
on  the  decision  of  Mr.  Justice  Boswobth,  made  upon  the  trial 
of  the  action  before  him  without  a  jury.    It  was  tried  in  May,  1867. 

The  action  was  commenced  by  the  service  of  a  summons  and 
complaint,  on  the  29th  of  October,  1865.  It  is  brought  by  Eti- 
enne  De  Pierres  and  Jane  Thorn  De  Pierres  (husband  and  wife) 
against  Herman  Thorn  and  Jane  Mary  Thorn  his  wife,  to  com- 
pel the  defendants  to  perform  specifically,  clauses  of  contract  on 
their  part  contained  in  a  written  contract  entered  into  on  the  4th 
of  June,  1842,  in  Paris,  (in  France,)  in  contemplation  of  the  mar- 
riage then  about  to  be  solemnized  there  between  the  plaintiffi, 
Jane  Thorn  De  Pierres  being  the  daughter  of  the  defendants. 
EtienneDe  Pierres,  is  the  party  of  the  first  part  to  such  contract;  the 
said  Jane  Thorn  is  the  party  of  the  second  part  to  it,  and  the  defend- 
ants are  also  parties.  The  portion  of  the  agreement  preceding  thev 
6th  Article,  consists  of  a  description  of  the  parties  to  it,  their  domicil 
and  actual  residence ;  a  statement  of  the  names  of  the  distinguished 
individuals  present  at  the  execution  of  the  agreement  and  who 
signed  it  as  witnesses  (the  list  of  which  covers  over  two  printed 
pages) ;  of  a  declaration  of  the  intended  husband  and  wife  "that 
they  intend  marrying  under  the  Regime  of  Community,  such  as 
the  Code  Civil  of  France  establishes,  with  the  exception,  how- 
ever, of  the  modifications  which  are  hereinafter  expressed"  (this 
declaration  being  the  1st  Article) ;  of  a  description  of  the  class 
of  "  debts  or  hypothecations  "  chargeable  upon  each  of  them  in 
severalty  (this  being  the  2d  Article) ;  the  items  and  amounts 
of  property  which  Etienne  De  Pierres  "  brings  in  and  personally 
constitutes  as  dowry"  (this  being  the  8d  Article);  and  the 
items  and  amount  of  property  which  "  Mademoiselle  Thorn,  the 
future  wife,  brings  into  the  marriage  and  constitutes  personally 
in  dowry,"  (this  being  the  4th  Article.) 

The  merits  of  the  controversy  mainly  depend  upon  the  true 
meaning  and  effect  of  the  6th  Article.  A  copy  of  the  entire 
agreement  in  the  French  language  is  contained  in  the  case ;  and 
also  a  translation  of  it  made  by  Christian  G.  Eckel,  a  witness  on 
the  part  of  the  plaintiffs,  and  also  a  translation  of  it  made  by 
Frederick  R  Coudert,  a  witness  on  the  part  of  the  defendants. 

The  6th  Article  and  the  6th  Article,  as  translated  by  Eckel, 
read  thus,  viz. :  i 
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"Article  Fifth.  The  intended  husband  binds  himself  to 
remit  every  year  to  his  said  future  wife,  the  sum  of  five  thousand 
francs,  which  sum  is  to  be  paid  her  from  three  to  three  months, 
destined  for  the  entertainment  of  the  future  wife,  and  her  per- 
sonal expenses,  as  also  to  the  payment  of  the  wages  of  her  cham- 
bermaid, so  that  she  shall  need  give  no  account  whatever  therefor. 

11  Abticle  Sixth.  In  consideration  of  the  projected  marriage, 
Mr.  and  Madame  Thorn,  father  and  mother  of  Mademoiselle  the 
future  wife,  give  and  constitute  in  dowry,  by  advancement  on 
their  estate  on  their  demise, 

44  To  the  said  future  wife  who  accepts, 

"  The  principal  sum  of  four  hundred  thousand  franos,  represent- 
ing in  money  of  the  United  States,  the  sum  of  seventy-four  thou- 
sand two  hundred  and  eleven  dollars,  at  the  ratio  of  five  francs 
thirty-nine  centimes  the  dollar,  which  they  bind  themselves 
jointly  and  severally  to  cause  to  be  paid  to  the  future  husband 
and  wife,  by  their  estates,  one  month  after  the  decease  of  the 
survivor  of  them,  the  donors,  but  without  interest  thereon  until 
that  epoch. 

44  The  payment  of  the  said  sum  of  four  hundred  thousand  francs 
is  to  be  made  in  New  York  in  money  of  the  United  States,  and 
according  to  the  rates  of  the  day. 

"To  count  from  the  day  of  the  demise  of  the  survivor  of  Mr. 
and  Madame  Thorn,  donors,  the  sum  of  four  hundred  thousand 
francs  will  produce  interest  at  the  rate  of  five  percent  per  annum 
of  full  right,  and  so  that  it  shall  be  unnecessary  to  make  demand 
thereo£ 

44  Mr.  and  Madame  Thorn,  the  donors,  expressly  reserve  to  them- 
selves the  right  of  the  retraction  of  said  principal  sum  of  four 
hundred  thousand  francs  in  case  that  Mademoiselle,  the  future 
wife,  should  happen  to  die  before  them  without  leaving  children, 
and  even  in  the  case  that  sxioh  children  should  die  before  her  with- 
out nevertheless,  that  this  right  of  retraction  shall  do  any  harm 
to  the  effect  of  the  donation  of  a  moiety  in  usufruct  for  life,  which 
the  future  husband  and  wife  are  to  make  to  one  another  by  the 
execution  of  these  presents. 

"For  the  security  and  guaranty  of  the  payment  of  the  said 
sum  of  four  hundred  thousand  francs,  or  seventy-four  thousand 
and  two  hundred  and  eleven  dollars  in  principal  and  interest, 
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Mr.  and  Madame  Thorn  charge,  bind  and  mortgage  specially 
with  full  solidarity  between  them — 

"  The  estate  already  above  indicated,  called  Elmwood,  situate 
near  the  city  of  New  York,  in  the  village  of  Bloomingdale. 

"  Mr.  and  Madame  Thorn  are  the  owners  of  said  real  estate, 
having  come  to  them  by  inheritance  as  they  do  hereby  declare, 
and  they  bind  themselves  to  prove  title  thereto  regularly  within 
a  delay  of  six  months. 

"They  declare  that  the  said  estate  is  of  a  value  of  about  two 
hundred  thousand  dollars,  making  in  France  the  sum  of  more 
than  one  million  of  francs,  and  that  the  same  is  only  mortgaged 
to  an  amount  of  twenty-four  thousand  dollars  or  one  hundred 
and  twenty-nine  thousand  three  hundred  and  sixty  francs,  about 
which  they  owe  to  said  demoiselle,  their  daughter,  the  future 
wife,  as  has  been  stated  here  above. 

"  A  mortgage  shall  be  registered  in  favor  of  the  future  wife 
against  Mr.  and  Madame  Thorn,  her  father  and  mother ;  accord- 
ing to  express  contract  mentioned,  there  will  have  to  be  made  in 
said  mortgage  a  reservation  of  the  right  of  retraction  stipulated 
in  favor  of  Mr.  and  Madame  Thorn." 

The  6th  Article,  as  translated  by  Coudert,  reads  thus,  viz. : 

"  Article  6th.  In  consideration  of  the  contemplated  marriage, 
Mr.  and  Mrs.  Thorn,  father  and  mother  of  the  fhture  bride,  con- 
stitute and  give  as  her  marriage  portion  by  way  of  advance  on 
the  estate  which  they  will  leave  on  their  demise  to  the  said  future 
wife,  who  accepts,  the  principal  sum  of  four  hundred  thousand 
francs,  making  in  money  of  the  United  States  the  sum  of  seventy- 
four  thousand  two  hundred  and  eleven  dollars,  at  the  rate  of  five 
francs  thirty-nine  centimes  to  the  dollar,  which  they  bind  them- 
selves jointly  and  severally  to  cause  to  be  paid  to  the  fttture 
couple  by  their  estates  one  year  after  the  decease  of  the  survivor 
of  them,  the  donors,  and  without  interest  until  that  epoch. 

"  Payment  of  said  sum  of  four  hundred  thousand  francs  shall 
be  made  at  New  York,  in  money  of  the  United  States  and  ac- 
cording to  the  rate  exchange  at  that  day.  Prom  the  day  of  the 
decease  of  the  survivor  of  Mr.  and  Mrs.  Thorn,  donors,  the  said 
sum  of  four  hundred  thousand  francs  shall  bear  interest,  as  a 
matter  of  right  and  without  any  demand  being  necessary,  at  the 
rate  of  Ave  per  cent  per  annum. 
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11  Mr.  and  Mrs.  Thorn,  donors,  expressly  reserve  to  themselves 
the  reversion  of  the  said  principal  sum  of  four  hundred  thousand 
francs  in  case  Miss  Thorn,  the  future  wife,  should  die  before 
them  without  issue,  and  even  in  case  said  issue  should  die  before 
them,  said  reversionary  right,  however,  is  not  to  prejudice  the 
effect  of  the  donation  of  a  moiety  in  usufruct,  which  the  future 
couple  are  to  make  to  each  other  by  these  presents. 

"  As  security  and  guaranty  for  the  payment  of  the  said  sum 
of  four  hundred  thousand  francs  or  seventy-four  thousand  two 
hundred  and  eleven  dollars  principal  and  interest,  Mr.  and  Mrs. 
Thorn  charge,  bind  and  mortgage  specially  with  full  solidarity 
between  them  the  property  already  mentioned  above,  called  Elm- 
wood,  situated  near  New  York  in  the  village  of  Bloomingdale. 

"  Mr.  and  Mrs.  Thorn  are  the  owners  of  the  said-  property  by 
inheritance,  and  as  such  they  declare  it  to  be,  and  bind  them- 
selves within  six  months  regularly  to  prove  their  title  thereto. 

"  They  declare  that  the  said  property  is  of  the  value  of  about 
two  hundred  thousand  dollars,  making  in  France  over  one  mil- 
lion francs,  and  that  it  is  mortgaged  for  twenty-four  thousand 
dollars  or  one  hundred  and  twenty-nine  thousand  three  hundred 
and  sixty  francs  or  thereabouts,  due  to  the  future  bride,  their 
daughter,  as  already  mentioned  above, 

"  There  shall  be  made  an  entry  of  record  for  the  benefit  of  the 
fhture  wife,  against  Mr.  and  Mrs.  Thorn,  her  father  and  mother, 
and  by  express  agreement  there  shall  be  made  mention,  in  said 
entry,  of  the  reversionary  right  stipulated,  in  favor  of  Mr.  and 
Mrs.  Thorn." 

This  suit  is  brought  to  compel  the  defendants,  and  the  com- 
plaint prays  for  a  judgment  compelling  them  to  execute  and 
deliver  to  the  plaintdfb  a  mortgage  of  the  real  estate  called  "Elm- 
wood,"  to  secure  the  payment  of  the  moneys  stipulated  by  said 
6th  Article,  to  be  paid,  and  as  therein  agreed  to  be  paid. 

-  The  answer  is,  in  substance,  a  general  denial  of  the  allegations 
of  the  complaint ;  and  avers  that  the  alleged  agreement  is  not 
obligatory  by  reason  of  not  being  so  executed  as  to  satisfy  the 
New  York  statute  of  frauds. 

It  sets  up  as  a  separate  defense,  that  none  of  the  alleged  causes 
of  action  accrued  within  ten  years  next  before  the  commence- 
ment of  this  suit 
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Ferdinand  Armand  Landon,  formerly  a  Notary  Public  in  Paris, 
(who  was  examined  under  a  commission,)  testified,  that  he  drew 
up  the  marriage  contract  in  question,  read  the  same  to  the  parties, 
and  received  their  signatures  to  it;  that  it  was  signed  in  the 
abode  of  Mr.  Thorn,  in  Paris,  on  the  day  mentioned  in  the  con- 
tract ;  that  he  was  present  at  the  execution  of  the  contract  in  his 
capacity  as  Notary  Public;  that  he  acted  in  the  capacity  of  No- 
tary, appointed  by  the  King,  according  to  the  French  laws ;  that 
his  name  was  inscribed  at  the  head  of  the  said  contract  or  agree- 
ment, and  he  signed  the  same  in  his  capacity  of  Notary ;  that  he 
remained  the  keeper  of  the  said  contract,  according  to  the  French 
laws;  that  his  successor  Mr.  Descours  now  holds  the  same;  the 
deposit  is  permanent,  and  such  a  contract  or  agreement  must 
remain  in  the  custody  of  his  successor  or  that  of  any  other  who 
may  succeed  him  in  the  office ;  the  original  contract  cannot  be 
removed  or  sent  abroad ;  that  Mr.  and  Mrs.  Thorn,  and  Mr.  and 
Mrs.  De  Pierres  signed  the  contract  in  his  presence ;  the  .persons 
who  signed  as  witnesses,  not  being  the  parties  bound  by  the  con- 
tract, their  signatures  being  only  honorary,  and  he  could  not 
affirm  that  they  all  signed  in  his  presence.  "  The  copy  exhibited 
to  me  is  signed  by  the  Rotary  holding  the  original  minute,  and 
is  equally  valid  as  the  minute  iteel£"  The  original  is  called  the 
"minute." 

That  he  was  required  by  law  to  keep  and  did  keep  a  book  or 
register  called  "Kepertoire,"  in  which  was  entered  on  the  day 
when  the  contract  was  executed  and  signed,  an  entry  stating  its 
nature,  its  date,  the  names  of  the  parties,  their  business  and  resi- 
dence.   The  whole  of  it  is  not  copied  into  the  "  Eepertoire." 

It  was  proved  that  the  copy  (in  French)  produced  on  the  trial 
was  a  true  copy  of  the  original  contract. 

A  correspondence  between  A.  Mann,  Jr.,  on  behalf  of  the 
plaintiffs,  and  John  B.  Stevens,  as  attorney  of  Herman  Thorn, 
was  read  in  evidence,  some  portions  of  which  are  recited  in  the 
following  opinion,  delivered  at  Special  Term. 

Mr.  Stevens,  in  his  letter  to  Mr.  Mann  of  the  7th  of  June,  1865,- 
says :  "  There  is  now  upon  the  property  (Elmwood)  a  mortgage 
of  seventy  thousand  dollars  to  the  New  York  life  Insurance 
and  Trust  Company." 
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An  abstract  of  the  title  to  Elmwood,  and  of  the  incumbrances 
thereon,  made  by  Lucius  Robinson  as  Referee,  on  the  18th  of 
Jiine>  1863,  was  read  in  evidence  by  consent,  which  abstract 
states  that  there  were  "  no  general  liens  by  judgments  or  decree, 
nor  Its  pendens"  but  states  that  there  was  an  " indemnity  mort- 
gage," recorded  June  7th,  1888,  of  $72,222.22,  "payable  on  or 
before  the  death  of  Maty  Thorn,"  and  mentions  no  other  par- 
ticulars respecting  it 

When  the  plaintiffs  rested  their  case,  the  defendants'  oounsel 
moved  to  dismiss  the  complaint  as  to  Jane  Mary  Thorn,  and  also 
as  to  Herman  Thorn,  among  other  grounds — 

As  to  Jane  Mary  Thorn,  that  she  was  incompetent  to  enter 
into  the  marriage  contract 

As  to  both  defendants,  that  there  is  no  evidence  of  the  alleged 
contract 

That  there  never  was  a  tender  of  any  mortgage,  or  conveyance 
in  the  nature  thereof;  to  either  of  the  defendants  with  request  to 
execute  the  same. 

That  the  alleged  contract,  as  respects  real  estate,  is  void  under 
the  statute  of  frauds. 

That  as  the  alleged  contract  is  dated  in  June,  1842,  and  as  the 
defendants  arrived  in  this  country  on  the  20th  of  September, 
1845,  and  have  ever  since  here  resided,  which  facts  were  admit* 
ted  by  plaintiffe'  counsel,  and  as  this  suit  was  not  commenced 
until  October  29th,  1866,  the  plaintifb  could  not  maintain  this 
action. 

The  motion  was  denied  by  the  Court;  to  which  decision  and 
ruling  the  defendants  then  and  there  duly  excepted. 

The  facts  found  by  the  Judge,  and  his  conclusions  of  law,  an 
as  follows,  viz.: 

"On  the  4th  of  June,  1842,  at  the  city  of  Paris,  in  France,  an 
agreement  in  writing,  and  written  in  the  French  language,  was 
entered  into  before  Ferdinand  Armand  London  and  Pierre  Charles 
Matthieu  Piet,  Notaries,  a  copy  of  which,  translated  into  the 
English  language  by  Christian  G.  Eckel,  is  hereinbefore  set  forth, 
atfd  is  substantially  a  correct  translation  and  copy  of  said  mar* 
riage^ntract 

**  At  the  time  of  entering  into  said  agreement,  the  plainti$ 
Etienne  De  Pierres,  was  a  citizen  of  and  resident  in  France,  and 

Botw.— Vou  IV.  35 
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unmarried.    The  plaintiff,  Jane  Thorn,  was  at  that  time  residing 
•  in  France,  and  was  unmarried,  and  is  a  daughter  of  the  defend- 
ants, Herman  Thorn   and    Jane  Mary  Thorn  his  wife;  both 
defendants  also  at  that  time  resided  in  Paris  aforesaid. 

"  The  said  agreement  in  writing  was  signed  by  both  of  the  said 
defendants  on  the  said  4th  of  June,  1862,  in  Paris  aforesaid, 
before  the  said  notaries,  and  was  executed  in  conformity  with  the 
laws  of  France. 

"The  plaintiffs,  Etienne  De  Piefres  and  Jane  Thorn,  sub- 
sequently and  on  the  6th  of  June,  1842,  intermarried,  and  their 
marriage  was  solemnized  in  Paris  aforesaid,  and  such  marriage 
was  solemnized  in  consequence  of  said  marriage  contract,  and  in 
reliance  by  the  plaintiffs  that  the  defendants  would  do  and  per- 
form all  things  which  in  and  thereby  they  had  agreed  to  perform. 

"  The  property  described  in  the  said  agreement  as  Elmwood,  is 
correctly  described  in  the  complaint  in  this  action. 

"  The  defendants  continued  to  reside  in  Paris  aforesaid,  until 
about  the  29th  of  September,  1845,  on  which  day  they  arrived  in 
the  State  of  New  York,  where  they  have  since  continued  to  reside. 

"  On  the  12th  of  April,  1855,  a  letter  was  sent  to  the  defendant^ 
Herman  Thorn,  by  Mr.  A.  Mann,  in  behalf  of  and  by  authority 
of  the  plaintifis,  requiring  the  defendants  to  execute  to  the  plain- 
tiffs a  mortgage  of  Elmwood,  to  secure  the  payment  of  $74,211, 
according  to  the  terms  and  conditions  of  the  said  marriage  con- 
tract In  answer  to  such  request,  the  defendant,  Herman  Thorn, 
through  his  authorized  agent,  M.  J.  B.  Stevens,  proposed  to  convey 
the  said  property  to  a  trustee  in  trust,  and  upon  the  trusts,  among 
others,  to  sell  such  property,  and  pay  to'  the  said  plaintiffs  such 
sums  as  should  become  payable  to  them  under  the  said  marriage 
contract,  and  when  the  same,  according  to  the  terms  of  said  mar* 
riage  contract,  should  become  payable. 

"  Negotiations  on  this  point  were  continued  between  Mr.  Mann, 
on  behalf  of  the  plaintifis,  and  Mr.  Stevens,  on  behalf  of  Mr. 
Herman  Thorn,  which  terminated  in  Mr.  Mann's  refusal  to  accept 
of  the  proposed  trust,  and  in  Mr.  H.  Thorn's  refusal  to  give  the 
mortgage  requested. 

41  This  action  was  commenced  on  the  29th  of  October,  1855. 
Before  it  was  commenced,  and  after  the  said  marriage  contract 
was  executed  as  aforesaid,  the  defendants  executed  to  the  New 
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York  Life  Insurance  and  Trust  Company,  a  mortgage  of  the  said 
premises,  mentioned  in  the  said  marriage  contract  as  Elmwood, 
to  secure  the  payment  of  $70,000,  which  mortgage  yet  exists  of 
record  in  full  force,  and  is  wholly  unsatisfied. 

"  The  said  marriage  contract  is  valid  by  the  laws  of  France, 
where  it  was  made,  and  obligates  each  of  the  defendants  to  do 
and  perform  all  of  the  acts  which  they  severally  thereby  under- 
took and  agreed  to  perform. 

"  The  plaintiffs  have  a  right  to  require  the  execution  by  the 
defendants  of  a  mortgage  of  the  property  called  Elmwood,  to 
secure  to  the  plaintiffs  the  payment  of  the  money  stipulated  by  the 
marriage  contract  to  be  paid  by  the  defendants,  and  the  payment 
of  such  part  of  the  $74,211  as  may  become  payable,  and  when, 
according  to  such  marriage  contract,  the  same  shall  become  pay- 
able, and  to  prevent  them  from  being  deprived  of  such  security 
for  the  payment  of  said  money,  as  such  property  unincumbered 
by  any  lien  subsequent  to  the  date  of  the  marriage  contract 
would  furnish,  by  the  creation  of  other  legal  liens  thereon,  by 
the  defendants,  or  by  either  of  them. 

"  Judgment  will  be  entered  that  the  contract  be  specifically  per- 
formed, and  that  the  defendants  execute  to  the  plaintiffs  a  mort- 
gage of  Elmwood,  the  form  and  terms  of  which  judgment  will 
be  settled,  on  notice,  to  conform  to  the  decision  made  herein." 

The  defendants  formally  and  severally  excepted  to  the  several 
findings  of  fact  and  conclusions  of  law. 

A  judgment  was  entered  in  conformity  to  the  decision,  which 
judgment  contains  this  provision,  viz. : 

"  And  it  appearing  that  the  said  defendants  have  already  exe- 
cuted a  mortgage  for  the  sum  of  seventy  thousand  dollars  on  the 
property  hereinbefore  described,  and  which  is  a  lien  thereon,  and 
the  execution  and  delivery  of  which  mortgage  is  against  the  true 
intent  and  meaning  of  the  said  stipulation  in  the  marriage  con- 
tract or  agreement  as  above  referred  to,  it  is  therefore  further 
ordered  and  adjudged  that  the  said  defendant,  Herman  Thorn, 
do,  within  six  months  after  being  served  with  a  copy  hereof, 
remove  or  extinguish  said  mortgage,  so  that  it  shall  not  be  a  lien 
on  said  premises  prior  to  the  mortgage  herein  directed  to  be 
executed  by  said  Herman  Thorn  and  Jane  Mary  Thorn  his  wife, 
and  in  the  same  manner  that  he  remove  or  extinguish  any  other 
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mortgage  which  may  be  a  lien  on  said  premises,  and  executed, 
or  caused  to  be  executed  by  them,  since  the  execution  of  the 
marriage  contract  or  agreement  containing  the  stipulation  above 
referred  to." 

The  following  opinion  accompanied  the  decision  made  at  Spe- 
cial Term : 

Bosworth,  J.  It  is  satisfactorily  proved  that  each  of  the  de- 
fendants signed  the  contract  in  question,  and  that  it  was  drawn 
by  and  entered  into,  before  the  officer  prescribed  by  the  laws  of 
France,  in  respect  to  the  drawing,  and  solemnizing  of  contracts 
of  that  nature. 

By  its  terms,  the  defendants  contracted  to  secure  the  payment 
of  the  stipulated  dowry,  at  the  time  and  on  the  events  specified, 
by  a  mortgage  of  "  Elmwood." 

The  statute  of  frauds  interposes  no  barrier  to  the  plaintiffs' 
right  to  recover.  The  contract  was  made  on  a  valuable  considera- 
tion, and  has  been  fully  performed  on  the  part  of  the  plaintiffs, 
and  of  course  Mr.  Thorn  can  be  required  to  perform  it  specifi- 
cally. In  respect  to  this  contract  and  its  specific  performance,  Mrs. 
Jane  Mary  Thorn  will  be  treated  in  equity  as  a  fimme  sole.  (2  R. 
S.,  p.  185,  §  10;  2  Story's  Eq.,  ch.  86,  p.  596.) 

The  statute  of  limitations  is  set  up  as  a  defense.  The  contract 
was  executed  in  Paris,  France,  June  4,  1842; 

The  defendants  returned  to  the  State  of  New  York  in  Septem- 
ber, 1845,  and  since  then  have  resided  in  this  State.  This  action 
was  commenced  in  October,  1855. 

Application  was  made  to  Mr.  Thorn,  in  April,  1855,  to  perform 
the  contract  specifically. 

The  defendant,  Herman  Thorn,  answered  another  application 
on  the  same  subject,  of  the  date  of  May  the  21st,  1856,  through 
his  attorney,  Mr.  Stevens,  who,  by  a  note  addressed  to  plaintiffe' 
attorneys,  of  the  date  of  June  the  7th,  1855,  says: 

11  In  answer  to  your  letter  to  Herman  Thorn,  Esquire,  of  21st 
of  May  last,  I  am  directed  by  him  to  state,  that  irrespective  of 
any  legal  obligation  on  him,  under  and  by  the  referred  to  agree- 
ment, and  leaving  that  question  out  of  consideration,  his  inclina- 
tions prompt  him  to  secure  to  Madame  De  Pierres  the  amount, 
mentioned  in  said  agreement,  on  Elmwood." 
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Then  fallowed  a  proposition  to  secure  the  amount  by  a  charge 
of  it  upon  Elmwood,  by  an  instrument  in  form  and  effect  differ- 
ent from  a  mortgage. 

The  parties  were  occupied  in  considering  this  suggestion,  and 
instruments  prepared  with  a  view  to  carry  it  into  effect,  until 
negotiations  ended  in  disagreement 

The  proposed  instrument  for  securing  the  payment  of  the  sum 
stipulated  in  the  marriage  contract,  was  a  deed  of  Elmwood  to  a 
trustee,  in  trust,  and  upon  trust,  designed  to  secure  the  result 
stipulated  by  the  marriage  contract 

Under  date  of  September  the  27th,  1856,  Mr!  Thorn,  by  his 
attorney,  wrote  to  the  plaintiffs'  attorneys  as  follows,  viz.: 

"September  27th,  1855. 
11  Messrs.  Mann  &  Rodman: 

"  Gentlemen — CoL  H.  Thorn  desires  me  to  say  in  reference  to 
the  agreement  between  him  and  Baron  De  Pierres  and  wife,  that 
he  is  ready  to  execute  the  instrument  submitted  to  you  as  the 
attorneys  of  De  Pierres.  He  conceives  the  De  Pierres  will  be 
fully  thereby  secured ;  that  the  agreement  will  be  literally  and 
in  spirit  carried  into  effect,  and  that  in  case  of  necessity  for  sale 
he  will  avoid  obstacles  in  closing  sales  with  respective  persons, 
which  would  exist  in  giving  the  mortgage  to  the  Trust  Company, 
who  could  not  exercise  any  discretion  as  an  individual  might 
In  his  behalf  I  therefore  tender  and  offer  in  performance  of  the 
marriage  contract,  an  execution  of  the  submitted  instrument  of 
CoL  Thorn  and  wife. 

"  Yours  obediently  and  respectfully, 

John  B.  Stevens, 

"  Attorney  of  H.  Thorn." 

The  contents  of  this  instrument  are  not  disclosed  by  the  evidence. 

These  communications  are  a  full  acknowledgment,  in  writing, 
of  a  then  existing  obligation  to  execute  the  special  provisions  of 
the  marriage  contract,  and  contain  a  tender  of  that  which  the 
parties  claimed  to  regard  as  an  execution  of  it  literally,  as  well 
as  in  spirit 

But  the  time  of  payment  of  the  sum  contracted  to  be  secured 
has  not  yet  arrived,  and  the  contract  is  therefore  in  force  as  to 
the  debt  or  sum  to  be  advanced  and  the  promise  to  pay  it 
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The  6th  Article  of  the  marriage  contract,  contains  this  clause, 
viz. : 

"  For  the  security  and  guaranty  of  the  payment  of  the  said  sum 
of  four  hundred  thousand  francs,  or  seventy -four  thousand  two 
hundred  and  eleven  dollars  in  principal  and  interest,  Mr.  and 
Madame  Thorn  charge,  bind  and  mortgage  specially  with  full 
solidarity  between  them,  the  estate  already  above  indicated,  called 
Elmwood,  situate  near  the  city  of  New  York,  in  the  village  of 
Bloomingdale. " 

This  is  an  equitable  mortgage  of  Elmwood,  to  secure  the  pay- 
ment of  the  stipulated  sum.  That  sum  is  to  be  paid  in  the  future, 
and  the  equitable  mortgage  created  by  the  clause  quoted  is  still 
in  foreej  and  the  plaintiffs  have  aright  unimpaired  by  the  statute 
of  limitation  to  be  protected  by  the  execution  of  an  actual  legal 
mortgage,  which  will  prevent  their  equitable  claim  from  being 
destroyed  by  voluntary  mortgages  or  conveyances  to  purchasers 
in  good  faith. 

By  the  6th  Article  of  the  marriage  contract,  Mr.  and  Madame 
Thorn  declared  themselves  to  be  the  owners  of  Elmwood,  and 
bound  themselves  to  prove  title  thereto  regularly,  within  a  delay 
of  six  months ;  that  it  was  of  the  value  of  $200,000,  and  was 
incumbered  to  the  amount  of  only  $24,000,  and  that  such  mort- 
gage was  in  favor  of  Demoiselle  Thorn,  the  then  intended,  and 
present  wife  of  Baron  De  Pierres. 

To  avoid  any  breach  of  the  marriage  contract,  the  sum,  which, 
in  consideration  of  the  future  and  then  intended  marriage  of  their 
daughter,  the  defendants  promised  to  pay  the  plaintiffs,  and  to 
secure  to  be  paid  by  a  mortgage  of  Elmwood,  should  be  made, 
by  the  execution  of  a  formal  mortgage,  a  specific  legal  lien, 
which  can  be  enforced  as  a  lieu  prior  to  all  incumbrances,  other 
that  recited  in  the  marriage  contract  as  then  existing. 

The  letter  of  the  7th  of  June,  1855,  already  referred  to,  states 
that,  at  its  date,  Elmwood  was  mortgaged  to  secure  the  payment 
of  $70,000. 

This,  of  itsdf,  will  prevent  the  plaintiffs  from  having  the  full 
benefit  of  such  a  security  upon  Elmwood,  as  the  marriage  con- 
tract in  terms  creates,  and  as  the  defendants  by  it,  agreed  to 
secure  by  a  formal  mortgage. 
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The  feet  of  such  a  mortgage  having  been  given,  and  the  hazard 
of  others  being  executed  which  might  disable  the  plaintiffs  from 
realizing  from  Elmwood  any  security  for  the  payment  of  the  sum 
agreed  to  be  paid,  are  sufficient  to  justify  the  interposition  of  the 
Court  for  the  protection  of  the  plaintiffs. 

Even  if  such  a  contract,  and  in  such  form,  had  been  made  in 
this  State;  as  it  has  been  in  part  executed,  there  would  be  no 
obstacle  in  the  way  of  requiring  the  defendants  to  execute  a  legal 
mortgage  to  preserve  to  the  plaintiffs  their  equitable  rights  under 
•the  contract 

If  the  estate  is  that  of  Madame  Thorn,  she  was  capable  in 
equity  to  charge  it,  and  has  done  enough  to  accomplish  that  result 

If  that  of  Colonel  Thorn,  the  same  result  would  be  effected 
as  to  her  contingent  interest  in  it 

It  is  for  the  plaintiffs  to  consider  whether  some  instrument 
which  the  defendants  may  be  willing  to  execute,  will  not  be  a 
better  protection  than  a  mere  mortgage. 

They  are  entitled,  however,  to  a  judgment,  that  the  provisions 
of  the  contract  be  specifically  performed.  The  judgment  must 
be  settled  on  notice  to  the  adverse  party.  The  question  of  costs 
is  reserved  until  that  time,  when  the  parties  will  be  heard  in 
relation  to  it 

Judgment  having  been  entered,  the  defendants  appealed  from 
it  to  the  General  Term. 

F.  B.  Cutting,  for  appellants,  (the  defendants,)  made  and  argued 
a  distinct  set  of  points  for  each  defendant,  as  follows .  . 

POINTS  ON  BEHALF  OF  HERMAN  THORN. 

The  judgment  of  the  Special  Term  should  be  reversed  as  to 
the  defendant,  Herman  Thorn. 

L  The  evidence  did  not  prove  a  due  execution  of  the  alleged 
marriage  contract 

II.  If  signed  by  Mrs.  Thorn,  it  imposed  no  legal  obligation 
upon  her;  the  instrument  purports  to  be  joint  and  several  on  the 
part  of  Mr.  and  Mrs.  Thorn ;  if  void  as  to  Mrs.  Thorn,  a  specific 
performance  should  not  be  decreed  as  against  him. 

HL  The  alleged  contract,  as  far  as  it  attempted  to  charge  or 
incumber  real  estate,  is  void  by  the  statute  of  frauds.  (2  R  S., 


280  CASES  IN  THE  SUPEBIOB  COURT. 

De  Pieirea  it  air.  Thorn  #f  *L 

The  description  of  the  real  estate  is  void  for  vagueness  and 
insufficiency. 

IV.  If  any  cause  of  action  ever  existed  against  the  defendant*, 
it  was  barred  before  the  commencement  of  this  action  by  the 
statute  of  limitations.  (2  R.  S.,  601,  802,  §  62 ;  6  Yes.,  Jr.,  720, 
note  6.) 

1.  The  right  existed  (if  at  all)  from  the  time  of  the  execution 
and  delivery  of  the  instrument 

2.  Mr.  Thorn  had  been  a  constant  resident  of  this  State  during 
more  than  ten  years  prior  to  the  commencement  of  this  action. 

8.  He  has  not,  by  any  intermediate  promise  or  act,  waived  or 
relinquished  this  defense. 

Y.  The  judgment  should  be  set  aside,  because  it  grants  relief 
not  asked  for — it  grants  a  relief  beyond  the  cause  of  action.  The 
complaint  is  for  the  specific  performance  of  an  alleged  agreement 

The  judgment  for  the  removal  of  the  mortgage  to  die  Trust 
Company  should  be  set  aside;  because, 

1st.  It  is  a  relief  not  within  the  pleadings,  and  not  sustained 
by  competent  testimony  in  the  cause. 

2d.  It  is  a  relief  which,  in  an  action  for  specific  performance, 
could  not  be  granted,  and  a  relief  only  grantable  in  an  action  in 
aid  of  a  specific  agreement 

8d.  The  pleadings  do  not  aak  it — the  plaintiff  has  not  demanded 
any  amendment  of  pleadings  to  conform  the  judgment  to  facto 
proved. 

VI.  Whether  in  any  case  a  specific  performance  should  be 
decreed,  rests  in  the  sound  judicial  discretion  of  the  Court.  In 
the  exercise  of  its  jurisdiction,  it  will  liave  an  eye  to  substantial 
justice  between  the  parties,  and  if  it  shall  interfere  to  enforce  the 
contract^  it  will  do  so  in  a  manner  that  will  not  work  any  unne- 
cessary hardship  upon,  or  damage  to  the  defendants.  '(4  Kent's 
Com.,  493-496;  1  Sug.  on  Vendors,  285,  and  note;  1  id.,  288; 
Pigg  v.  Carder,  12  Leigh  R,  69;  Oarr  v.  Duval,  14  Peters,  77.) 

VII.  The  judgment  of  the  Special  Term  is  erroneous;  because, 
1.  It  goes  beyond  the  terms  of  the  alleged  marriage  contract, 

and  orders  the  defendants  to  execute,  acknowledge  and  deliver  to 
Mrs.  De  Pierres  a  conveyance,  by  way  of  mortgage,  of  the  land 
described  in  the  judgment;  whereas  the  last  clause  of  the  6th 
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Article  of  the  said  contract,  merely  declared  that  an  entry  of  record 
(inscription)  of  that  instrument  should  be  made. 

Tbe  Special  Term  was  misled  by  the  erroneous  translation  by 
Mr.  Eckel  of  this  part  of  the  6th  Article.  (1  Trop.,  405,  art  2106.) 

The  finding  of  the  Special  Term  that  Mr.  Eckel's  translation 
is  correct,  is  erroneous. 

The  answer  to  the  interrogatories  corroborate  Coudert -s  trans- 
lation of  the  latter  part  of  the  6th  Article  of  the  marriage  con- 
tract. 

The  words  "Userapris  inscription,"  were  translated  by  Eckel: 
"A  mortgage  shall  be  registered;"  by  the  witness  Ooudert:  "There 
shall  be  made  an  entry  of  record." 

The  answer  to  the  8th,  9th  and  10th  croes-mteiTOgtttoriesrshow 
that  the  entry  of  record  was,  as  to  this  contract,  made  in  the  special 
register  belonging  to  the  Bnregistrhneat  de  Domaine. 

The  witness  Deseours  says  this  formality  was  complied  with. 

2.  To  execute  and  record  a  mortgage  of  the  tenor  set  forth  in 
tbe  judgment  will  produce  ruinous  results  and  a  probable  sacri- 
fice of  the  whole  property. 

The  letters  of  Mr.  Stevens  state  and  explain  the  disastrous 
consequences  that  will  ensue  from  it  These  letters  were  read  in 
evidence  by  the  plainttife,  and  are  competent  proof  of  the  iacts 
contained  in  them. 

8.  The  modification  proposed  by  Mr.  Stevens,  on  behalf  of  Mr. 
Thorn,  was  reasonable  and  a  substantial  compliance  with  the  spirit 
and  intent  of  the  contract  If  the  Court  shall  interfere  in  fitvor 
of  the  plaintiffe,  it  should  direct  a  form  of  security  that  will  not 
endanger  the  safety  of  the  estate,  or  necessarily  entangle  it 

VIIL  It  was  the  duty  of  the  plaintiffs,  before  commencing  the 
action,  to  have  prepared,  and  tendered  to  Mr.  Thorn  for  execu- 
tion, such  an  instrument  as  they  claimed  they  were  entitled  to. 

IX  The  decree  of  the  Special  Term  should  be  reversed. 

POINTS  ON  BEHALF  OF  MARY  JAJTO  THORN. 

The  plaintinfe  did  not  prove  any  cause  of  action  as  against  Mrs. 
Thorn,  and  as  to  her,  the  complaint  should  have  been  dismissed 
by  the  Special  Term. 

L  The  execution  of  the  alleged  marriage  contract  by  Mrs. 
Thorn  was  not  properly  proved.    No  subscribing  witness  was 

Bosw^-Vol.  IV.  se 


282  CASES  Df  THE  SUPERIOR  COURT. 

Da  Pienres  ctalv.  Thorn  et  aL 

examined.    The  notaries  were  not  personally  acquainted  with 
her,  and  did  not  prove  an  execution  by  her  of  the  contract 

II.  If  the  evidence  that  Mrs.  Thorn  signed  the  paper  be  suffi- 
cient, the  mere  act  of  signing  it  cannot  prejudice  her  right  to 
dower  in  the  property  called  Elmwood,  because  there  is  no  proof 
of  her  assent  evidenced  by  her  acknowledgment  thereof  in  the 
manner  required,  by  law  to  pass  the  estates  of  married  women. 
<1  R.  S.,  742,  §  16;  id.,  758,  §§  11  and  12.) 

The  instrument  and  its  execution  being  ineffectual  to  affect  her 
interest  in  real  estate,  she  should  not  be  ordered  to  join  in  a  mort- 
gage thereof  to  the  prejudice  of  her  right  of  dower. 

III.  The  alleged  instrument,  as  far  as  it  attempts  to  incumber 
said  real  estate,  is  void  by  the  statute  of  frauds.  (2  R.  S.,  184,  §  6.) 

IV.  The  description  in  the  alleged  instrument  of  "  a  properly 
called  Elmwood,  situated  near  the  city  of  New  York,  in  the  vil- 
lage of  Bloomingdale,"  is  insufficient.  Its  vagueness  cannot  be 
helped  out  by  parol.  (2  R.  S.,  §  6.) 

If  parol  evidence  were  admissible  for  that  purpose,  no  proof  has 
been  given  which  identifies  the  property  intended  In  this  respect 
the  finding  of  the  Special  Term  is  not  authorized  by  the  testimony. 

V.  If  the  execution  of  the  instrument  by  Mrs.  Thorn  had  been 
proved,  still  being  at  the  time  a  feme  covert^  she  had  no  capacity 
to  contract  an  obligation  for  the  payment  of  money  jointly  and 
severally  with  her  husband,  as  stipulated  in  the  6th  Article  of  the 
marriage  contract.  (2  Roper,  Husb.  and  Wife,  285,  288 ;  Jackson 
v.  Vanderheyder^  17  Johns.,  167 ;  Carpenter  v.  Schermerharn^  2 
Barb.  C.  R^  814.) 

1.  The  money  promised  to  be  paid  was  not  for  the  benefit  of 
herself  or  her  separate  property. 

2.  There  is  no  aterment  in  the  complaint  that  she  was  seized 
or  possessed  of  any  separate  estate,  real  or  personal,  or  that  she 
contracted  with  reference  to  any  separate  estate. 

8.  The  evidence  proves  that  the  property  called  Elmwood  be^ 
longed  to  Herman  Thorn. 

The  recital  in  the  alleged  contract,  (art  6,)  that  Mr.  and  Mrs. 
Thorn  were  the  owners  of  the  said  property  by  inheritance  was 
an  error* 

YI.  If  the  plaintiffs  ever  had  the  right  to  maintain  an  action 
against  Mrs.  Thorn,  to  compel  the  specific  performance  of  the 
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alleged  agreement,  such  right  was  barred  by  lapse  of  time  prior 
to  the  commencement  of  this  suit.  (2  B.  S.,  801,  8Q2,  §  52 ; 
MUward  v.  Earl  of '  Thanet,  5  Ves.,  Jr.,  720,  note  b.) 

1.  The  right  existed  (if  at  all)  from  the  time  of  the  execution 
and  delivery  of  the  instrument 

2.  Mrs.  Thorn  had  been  a  constant  resident  of  this  State  dur- 
ing more  than  ten  years  prior  to  the  commencement  of  this 
action. 

8.  She  has  not  by  any  intermediate  promise  or  act  waived  or 
relinquished  this  defense. 

The  correspondence  between  Messrs.  Mann  and  Rodman  and 
Mr.  Stevens  is  not  evidence  against  her. 

The  7th,  8th  and  9th  points  on  behalf  of  Mrs.  Thorn,  are  in 
substance  the  same  as  the  5th,  6th,  7th,  8th  and  9th  points  made 
for  Mr.  Thorn. 

Abijah  Mann,  Jr.,  for  the  respondents  (the  plaintiifs). 

I.  The  6th  Article  of  the  marriage  contract  involved  in  this 
case,  is  a  legal  and  binding  contract  by  the  laws  of  France,  and 
by  the  principles  of  equity  jurisprudence  in  the  State  of  New 
York  is  an  equitable  mortgage  and  an  agreement  to  execute  a 
mortgage  and  record  the  same  in  New  York  on  the  property % 
referred  to  therein,  called  "Elmwood,"  situate  in  the  county  of 
New  York.  The  object  of  the  contract  was  to  give  a  lien  upon 
the  property  for  the  security  of  the  advancement  in  the  contract, 
in  consideration  of  the  marriage  of  the  plaintiffe.  (See  English 
translation  of  Napoleon  Code,  §§  1440, 1547, 1894, 1124, 1548, 
1588,  1544,  1545,  1546,  1431,  1482,  1438,  1439,  1440,  1547, 
1125.)    The  Code  Napoleon  was  admitted  in  evidence  by  consent. 

II.  Madame  Thorn  is  equally  bound  by  the  contract  with  her 
husband,  both  by  the  French  law  and  the  principles  of  equity  in 
the  State  of  New  York.  {Stead  v.  Nelson,  2  Beav.  B.,  245,  248; 
Story  on  Eq.,  3d  ed.,  §§1897,  1898, 1899,  1899a.;  Story's  Eq., 
ch.  36,  p.  596,  referred  to  in  Judge's  opinion,;  Jaques  v.  The  Metho- 
dist Episcopal  Church,  17  J.  B.,  548;  Gardner  v.  Gardner,  22  Wend., 
526;  Jaques  v.  Methodist  Episcopal  Church,  17  id.,  592,  593.) 

ILL  The  defendants,  in  the  marriage  contract,  declare  them- 
selves to  be  the  owners  of  the  property  called  "Elmwood,"  by 
inheritance,  and  bind  themselves  to  prove  their  title.    This,  by 


284  CASES  IN  THE  SUPERIOR  COURT. 

De  Pierres  et  aJ.  r.  Thorn  et  aL 

the  French  law,  is  a  warranty  of  title ;  and  independent  of  that 
admission,  by  the  French  law  a  contract  of  marriage  and  advance- 
ment is  a  warranty  of  title,  and  the  defendants  are  estopped,  both 
by  that  law  and  the  principles  of  equity  in  this  State,  from  de- 
nying their  title.  In  the  answer  they  also  declare  the  property 
is  their  own  absolute  property.  (See  Code  Napoleon,  §§  1547, 
1546,  1440.)  "  Those  who  settle  a  dowry  are  bound  to  warrant 
the  object  settled."  (Id.,  §§  1547,  1440.) 

IV.  The  property  mortgaged  is  described  in  the  contract  as 
"  the  estate  above  indicated,  called  Elmwood,  situate  near  the 
city  of  New  York,  in  the  village  of  Bloomingdale,"  and  is  par- 
ticularly described  at  folio  18  in  the  complaint,  being  the  same 
description  as  in  the  judgment  This  description  is  admitted  by 
the  answer  to  be  correct 

V.  At  folio  272  of  the  Case,  and  thence  following,  an  abstract 
(admitted  by  consent  in  evidence),  is  set  forth.  It  states  that 
there  is  a  mortgage  by  defendants  recorded  in  New  York,  on  the 
same  property,  for  $72,222.22,  recorded  7th  June,  1868. 

At  folio  221  of  the  Case,  it  is  stated  to  be  admitted  by  the  de- 
fendants that  there  was  an  existing  mortgage  for  $70,000,  meaning 
the  above,  to  the  Trust  Company,  on  the  property,  which  was 
executed  by  the  defendant,  Herman  Thorn,  since  the  marriage 
contract  This  feet  appears  tilso  at  folio  210  of  the  Case,  and  is 
found  by  the  judge  as  a  feet  at  folio  284  of  the  Case.  Such  being 
the  case,  the  plaintiffe  axe  entitled  to  apply  to  the  Court  to  have 
&  legal  mortgage  executed,  to  be  recorded  in  order  to  prevent 
the  defendants  from  committing  other  frauds  on  the  marriage 
contract,  by  conveying  or  mortgaging  the  property  and  defeating 
the  security  intended  by  the  contract  And  this,  even,  inde- 
pendent of  the  provision  in  the  contract,  by  which  the  defendants 
agree  to  execute  and  record  a  mortgage  in  favor  of  the  plaintiff, 
Mrs.  De  Pierres. 

VI.  The  provision  in  the  6th  Article  of  the  marriage  contract, 
v    stipulates  that  "  a  mortgage  shall  be  registered,  in  favor  of  the 

future  wife,  against  Mr.  and  Madame  Thorn,  and  mention  (by 
mistake  in  Case,  mentioned  is  used),  will  have  to  be  made  in  said 
mortgage  of  the  reservation  of  the  right  of  retraction  stipulated 
in  favor  of  Mr.  and  Madame  Thorn."  (See  Eckel's  translation  on 
part  of  plaintiff) 
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The  contract,  therefore,  having  been  executed  before  a  Notary, 
and  necessarily  by  law  being  executed  before  a  Notary,  those 
facts  rendered  it  necessary  that  the  Notary  should  make  an  in- 
scription  or  minute  of  it  in  his  repertoire,  consequently  there  was 
no  necessity  of  inserting  in  the  contract  a  special  provision  that 
this  inscription  or  minute  should  be  made.  This  is  "conclusive 
evidence  that  Eckel's  (the  plaintiffs'  witness)  translation  of  the 
contract  is  correct,  and  that  the  translation  of  Coudeffc  (the  de* 
fondants'  witness),  is  incorrect  The  translation  by  plaintiffs'  wit* 
ness,  that  "a  mortgage  shall  be  registered)"  is  consistent  with  the 
plain  intention  of  the  parties,  the  .defendants  being  Americans 
and  the  property  in  New  York,  and  removes  the  suspicion  that 
the  defendants  intended  a  fraud  on  the  plaintiffs. 

Eckel  (plaintifb'  witness),  says,  "inscription  hypo&ecaire" 
means  "  mortgage ;"  the  word  "  hypothecate  "  is  omitted.  But 
take  "  inscription"  with  what  precedes  immediately  in  the  contract, 
and  it  is  manifest  the  parties  intended  a  mortgage  to  be  recorded. 
It  is  pretended  on  the  part  of  the  defendants  and  their  witness,, 
that  the  object  of  an  inscriptipn,  by  the  French  lai^  is  to  give 
notice  to  creditors.  But  surely,  in  the  present  ease,  an  inscrip- 
tion in  that  sense  m  France  would  be  perfectly  nugatory,  the 
property  being  in  New  York.  It  is  plain,  therefore,  a  record  of 
the  mortgage  in  New  York  was  intended,  that  being  the  only 
notice  to  creditors  and  others  that  would  be  available. 

VII.  The  statute  of  frauds  does  not  apply  to  this  case.  The 
contemplated  marriage  of  the  plaintiffs  was  a  valuable  consider* 
ation,  and  has  been  performed.  The  statute  of  frauds  enacts, 
"  That  it  shall  not  be  construed  to  abridge  the  powers  of  Courts 
of  Equity  to  compel  the  specific  performance  of  agreements  in 
case  of  part  performance."  (2  R  S.,  4th  ed.,  816,  §  10.) 

VUL  The  contract  was  executed  by  both  defendants.  The 
Notary  who  proves  it  subscribed  his  name  as  a  witnesa.  The 
original  remains  a  record  with  the  Notary  in  France. 

DL  The  statute  of  limitations  does  not  apply  to  this  case ;  because 
the  plaintiffe  have  a  right  at  any  time  to  apply  to  the  Court  for 
the  purpose  of  preventing  the  defendants  from  committing  a 
fraud  on  plaintiffs'  equitable  rights.  The  contract  is  a  continuing 
one.  And  again,  th*  statute  doert  not  apply,  because  the  mort- 
gage to  be  registered  was  for  the  benefit  of  Mrs.  De  Pierces  and 
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in  her  name.  No  cause  of  action  accrued  until  the  marriage  of 
the  plaintiffs.  The  contract  could  not  be  enforced  till  then,  and 
the  plaintiff,  Mis.  De  Pierres,  was  then  under  the  disability  of 
coverture,  which  is  excepted  from  the  statute. 

Even  if  that  were  not  so  at  the  time  of  the  execution  of  the 
contract,  the  defendants  were  in  France  and  continued  there  in 
feet  and  presumption  of  law,  in  the  absence  of  evidence  to  the 
contrary,  up  to  the  time  of  the  marriage.  Consequently,  Mrs. 
De  Pierres  was  then  under  the  disability  of  coverture,  and  the 
defendants,  being  in  France,  the  statute  would  not  begin  to  run, 
and  at  the  time  the  defendants  arrived  in  New  York,  to  wit,  on 
the  29th  September,  1846,  when  the  cause  of  action  accrued  in 
this  State,  the  disability  existed. 

Again,  if  the  statute  did  apply,  the  correspondence  between 
the  plaintiffs  and  defendants,  as  set  forth  in  the  Case,,  has  waived 
the  statute.  (2  R.  S.,  4th  ed.,  498 ;  also  3d  ed.,  395.) 

The  contract  was  signed  in  Paris,  and  marriage  immediately 
followed.  The  defendants  returned  to  the  State  of  New  York 
in  September,  1845. 

.  X.  No  tender  of  the  mortgage  was  necessary  to  be  made  to 
the  defendants  after  their  refusal  to  execute  one ;  and  a  tender 
was  in  fact  made.  (Bellinger  v.  KiUs,  6  Barb.,  273.) 

And  especially  where  the  plaintiffs  have  executed  their  part 
of  the  agreement 

XI.  The  facts  found  by  the  Judge  who  tried  the  cause,  are  all 
sustained  by  the  evidence.  At  all  events,  there  are  sufficient 
facts  found  and  sustained  by  the  evidence  to  justify  the  judg- 
ment made  in  the  case.  x 

By  the  Court— Hoffman,  J. 

I.  I  shall  first  examine  the  case  in  regard  to  the  defendant 
I  Herman  Thorn.     The  counsel  has  presented  points  upon  his 

position  under  the  contract,  and  as  to  the  judgment  against  him, 
separate  from  the  case  of  his  wife ;  and  some  distinct  questions 
necessarily  arise. 

1.  The  execution  of  the  instrument  is  sufficiently  proven. 

Z  am  satisfied  by  the  evidence,  that  everything  necessary  to 
authenticate  it,  by  the  law  of  France,  was  observed.  Even  if  it 
is  not  the  rule  that  proof  of  the  execution  of  an  instrument  suf- 
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ficient  at  the  place  of  execution,  is  sufficient  where  it  is  to  be 
enforced,  yet  we  have  the  Notary  deposing  that  he  saw  the  parties 
sign  the  document ;  that  his  own  name  is  written  at  the  begin- 
ning of  the  contract,  (the  mode  erf  attestation  in  use  in  France,) 
and  that  he  signed  it  in  his  capacity  of  Notary  Public*  (See 
Brown  v.  Thornton,  1  Nev*  &  Perry,  848;  6  AdoL  &  Ellis,  185; 
Ahvon  v.  Furnival,  1  Crom.,  Mees.  k  Boso,  277;  in  the  matter 
of  Marianne  CUrieetti,  80-  Eng.  L.  and  Eq.R,  682;  Begina  r. 
Newman,  18  id.,  118.)  It  is  proven  that  the  original  cannot  be 
removed  from  the  proper  office  except  by  an  order  of  a  French 
tribunal,  and  that  transcripts  attested  as  in  the  present  case  are 
admitted  in  evidence  throughout  the  Empire. 

2.  I  regard  the  question  to  be  wholly  immaterial,  whether  the 
translation  of  the  last  clause  of  article  6  of  the  contract  is  such  as 
the  plaintiffs,  or  such  as  the  defendants  claim  it  to  be.  Whether 
it  stipulated  for  a  mortgage  to  be  recorded  in  New  York,  (and 
hence  to  be  duly  acknowledged  or  proven,)  or  merely  for  the 
registration  in  the  proper  office  in  France,  as  seems  alluded  to  by 
the  witness  Descours,  is  of  no  importance.  Herman  Thorn,  in 
the  dearest  language  "charged,  bound  and  mortgaged  "  the  pro- 
perty in  question. 

In  the  view  of  a  Court  of  Equity  this  was  an  effectual  mort- 
gage against  him,  and  against  all  volunteers  under  him,  and  upon 
the  settled  doctrine  of  such  a  Court,  the  party  would  be  com- 
pelled  to  execute  any  instrument,  and  do  any  act,  neeesBary  or 
proper,  to  give  effect  at  law  to  what  was  thus  effective  in  equity. 
{Varick  v.  Edwards,  1  Hoff.  R,  891,  and  cases.) 

IXlis  v.  Nimm>,  (1  LL&  Goo.  t  Sug.,  888,)  deserves  particular 
attention.  There  was  an  agreement  in  writing  signed  by  the 
father,  after  the  marriage  of  his  daughter,,  to  secure  her  £50  per 
annum  out  of  the  rents  of  a  farm,  and  to  execute  the  necessary 
deed  to  that  effect  when  called  on.  Lord  Chancellor  Sugdbk 
compelled  a  specific  performance.  He  said,  "  The  Court  requires 
a  sufficient  consideration,  and  I  find  a  provision  for  a  wife  or 
child  is  held  a  meritorious  consideration  proper  to  call  into  action 
the  power  of  a  Court  of  Equity  in  aid  of  a  defective  execution  or 
surrender.  Now,  in  my  opinion,  it  makes  no  difference  whether 
that  power  is  required  to  aid  a  defective  surrender,  or  to  enfofoe 
an  agreement  resting  in  fieri.    I  have  a  contract  before  me  which 


288  CASES  IN  THE  SUPEMOK  OOUBT. 

De  Pierre*  etaLr.  Thorn  4  a*. 

I  am  boondto  enforce,  if  there  is  a  sufficient  consideration.  The 
consideration  is  such  as  would  enable  the  Court  to  remedy  even 
a  defective  settlement,  where  there  is  no  contract  I  think  it  suf- 
ficient a  fortiori  to  sustain  an  actual  contract" 

Again  he  says,  "  Upon  a  covenant  to  stand  seised,  for  the  bene* 
fit  of  a  wife  or  child,  equity  held  such  a  consideration  sufficient 
to  bind  the  estate.  That  was  a  use  before  the  statute,  that  use 
the  statute  executed  and  turned  into  a  possession ;  still  it  rested 
upon  the  original  equity.  A  covenant  to  stand  seised  was  merely 
an  agreement  founded  on  a  good  or  meritorious  consideration,  and 
the  statute  executed  that  agreement11 

Had  the  effectual  charge  or  mortgage  in  this  case  been  a  cov- 
enant to  charge  or  mortgage,  the  relief,  sought  would  have  been 
necessarily  granted.  It  would  be  strange  if  the  case  was  weak* 
ened  by  the  absolute  nature  of  the  act  and  force  of  the  language 
employed. 

3.  The  next,  question  I  shall  examine,  of  those  raised  by  the 
counsel  of  the  defendant  H.  Thorn,  relates  to  the  effect  of  the 
statute  of  limitations. 

The  contract  was  dated  the  4th  of  June,  1842,  and  the  mar* 
riage  took  place  two  days  afterwards.  I  consider  that  the 
contract  did  not  go  into  effect  so  as  to  give  any  right  of  action 
under  it  until  the  marriage  brooght  its  consideration  into  force. 

The  defendants  continued  to  reside  in  Paris  until  sometime  in 
1846.  On  the  29th  of  September  of  that  year  they  .arrived  in 
New  York,  in  which  place  they  have  since  continued  to  reside. 
The  present  action  was  commenced  on  the  29th  of  October,  1866. 
The  plaintiffs  have  resided  since  their  marriage  in  France. 

The  disability  of  the  plaintiff;  Madame  De  Pierre,  existed 
when  the  marriage  contract  went  into  effect,  and  now  continues. 
The  statute  never  began  to  run  against  her.  The  question  as  to 
the  husband  is  of  more  uncertainty. 

The  counsel  of  the  defendants  refer  to  cases  of  which  Mikmd 
v.  Than*)  (6  Ves.,  720,  n.  b.,)  is  an  example.  They  were  eases 
of  bills  for  specific  performance,  in  which  a  peculiar  rule  prevail*, 
that  the  party  seeking  an  execution  of  a  contract  must  dhow  him* 
self  ready,  prompt  and  eager. 

Since  the  Revised  Statutes  of  1880,  covering  every  imaginable 
\  of  relief  tit  a  Court  of  Equity,  and  fixing  a  statutory  limit* 
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tion  in  each,  I  have  supposed  that  the  doctrine  of  a  Court  of 
Chancery  as  to  lapse  of  time,  and  the  analogy  to  the  old  statutes 
of  limitation,  was  at  an  end.  The  Legislature  had  substituted  a 
definite  and  comprehensive  rule. 

The  Code  has  left  this  case  to  be  governed  by  the  provisions 
of  the  Revised  Statutes.  The  right  of  action  accrued  before  it 
went  into  effect  (§  78.) 

It  was  a  case  of  exclusive  jurisdiction  of  a  Court  of  Equity 
before  the  Code,  and  the  52d  section  of  the  statute  would  apply  to 
it  (2  R  S.,  801.)  I  pass  over  the  question  whether  theSlst  section 
could  bear  upon  the  case,  on  the  ground  of  a  discovery  of  the 
alleged  fraud  by  incumbering  the  premises  with  the  mortgage 
of  $70,000.  .This  remark  may,  however,  be  made,  that  the 
pleadings  contain  nothing  relating  to  this  incumbrance.  It  seems 
to  have  been  discovered  during  the  proceedings.  We  do  not 
know  its  date,  nor  when  it  was  discovered  by  the  plaintiffs.  This 
would  be  important,  and  should  be  proven  or  admitted.  {Boggs 
v.  Rathbone,  4th  June,  1849,  before  Dttbb,  Campbell  and  Mason, 
S.  C,  General  Term,  10th  December,  1858,  Superior  Court,)  I 
do  not  perceive  how  this  matter  can  now  be  considered,  in  any 
bearing,  upon  the  point  of  the  statute  of  limitations. 

But  even  on  the  supposition  that  the  husband  is  barred  and 
the  wife  is  not,  this  action  can,  in  my  opinion,  be  sustained.  It 
is  true  that  "  when  once  the  statute  runs  against  one  of  two  par- 
ties entitled  to  a  joint  action,  it  operates  as  a  bar  to  such  joint 
action."  (Story,  J.,  in  MarsteUer  v.  McLean,  7  Cranch,  156.) 
That  case  decided  that  a  plea  of  the  statute  of  limitations  where 
only  dome  of  joint  tenants  plaintiffs  were  under  disability,  was 
good.  So  in  Perry  v.  Jackson,  (4  T.  R,  516,)  a  plea  of  the  statute 
good  as  to  one  partner,  availed  as  to  both  in  a  joint  action.  Roe 
v.  Rowlston,  (2  Taun.,  441,)  determined  that  the  disability  of  one 
copartner  did  not  save  the  other  from  the  operation  of  the  sta 
tote,  against  whom  it  ran.  The  disability  of  the  sister  was  cov- 
erture. 

In  a  series  of  cases  a  distinction  is  taken  between  cases  in 
which  thought  is  joint,  and  where  it  is  several. 

In  ±.  jt  v.  Barksdah,  (2  Brock.  R,  436,)  there  was  a  demise 
by  several  co-lessees  as  heirs  at  law,  in  an  ejectment  Six  were 
under  disability  when  the  cause  of  action  accrued,  and  were  not 
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barred  by  the  statute.  One  of  them  was  barred.  Chief  Justice 
Marshall  said,  had  they  claimed  in  severalty,  it  was  clear  the 
six  could  recover,  and  the  defendant  would  succeed  as  to  the 
other.  Joint  and  several  demises  were  laid  in  the  declaration,  and 
the  Court  allowed  a  recovery  precisely  according  to  the  shares 
barred,  and  the  one  not  barred. 

See,  also,  Henry  v.  The  Executors  of  Means,  (2  Hill's  S.  C.  R, 
828,)  and  Bitchens  v.  Oraig.  (1  Bailey,  119.)  The  rule  in  South 
Carolina  appears  to  be,  that  the  infancy  of  one  plaintiff  will  save 
the  statute  as  to  the  others;  but  not  so  in  other  cases.  Those 
against  whom  the  act  has  run  cannot  recover. 

In  Need  v.  Robertson  (2  Dana's  Ky.  R,  86,)  it  was  held  that  a 
husband  suing  alone,  or  with  his  wife,  may  be  barred  by  the 
statute  running  against  him,  although  upon  the  cessation  of  the 
coverture,  she  would  have  the  right  to  sue.  This  decision  was 
recognized  in  Downing3 s  heirs  v.  Ford,  (9  Dana,  892.)  See,  also, 
The  State  v.  Wilson's  Adm.,  (8  Harrington's  R,  848,)  and  McDowell 
v.  Potter.  (8  Barr.,  189.)      » 

Now  what  is  the  legal  interest  and  position  of  Madame  De 
Pierres  as  to  the  property  in  question  ? 

Those  rights,  as  defined  by  the  marriage  contract,  appear  to  be 
these :  The  community  of  interests  is  limited,  and  all  property 
brought  in  by  the  parties  is  excluded,  (Art  7,)  hence  the  wife  and 
her  heirs  will  be  entitled  to  the  amount  brought  in  by  her,  in  case 
she  survives  her  husband*  This  dowry  given  by  her  parents 
will,  in  that  caser  go  to  her.  In  case  of  her  dying  first,  her  heirs 
would  take  it,  (Art  9,)  but  the  income  of  one-half  of  the  property 
would  then  go  to  her  husband  for  his  life,  he  causing  aa  inven- 
tory to  be  taken  in  presence  of  her  heirs.  (Art  11.)  There  are 
some  other  clauses  not  necessary  to  be  stated,  such  as  the  one 
relating  to  the  right  of  prceciput  in  the  survivor,  to  be  exercised 
before  a  division  of  the  estates  brought  in. 

I  do  not  clearly  understand  whether,  under  Article  7  or  other* 
wise,  the  income  of  all  that  was  brought  in  by  each  is  to  be  held 
in  community  or  not  I  presume  it  was  not  The  savings  only 
are  mentioned. 

This  instrument  has,  by  the  French  law,  as  I  understand  it, 
the  full  effect  of  leaving  or  vesting  the  property,  or  title  to  the 
estate  in  question  in  Madame  De  Pierres,  with  the  eventual  benefit 
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to  the  husband  referred  to,  and  with  the  right  of  administration 
as  it  is  termed,  in  him.  This  seems  the  result  of  several  sections 
of  the  treatise  of  M.  Touillier  Du  Cbntrat  du  Marriage.  (Droit, 
Oiuik  Francaise,  tarn.  12,  §§  880-383.)  The  administration  of 
movable  or  immovable  property  excluded  from  community 
(realists)  belongs  to  the  husband,  unless  there  is  an  express 
agreement  to  the  contrary.  And  this  administration  involves 
the  right  to  receive  the  revenues.  See,  also,  the  authority  cited 
in  Le  Breton  v.  Miles.  (8  Paige,  261.) 

Strangers  iperely  resident  in  France  are  affected  upon  marrying, 
by  what  is 'termed  the  Legal  Community  (la  communaute  legale), 
and  much  more  by  a  conventional  one.  (TouiUieri  torn.  12,  §  91, 
p.  131.) 

By  a  general  rule  of  law,  this  contract  establishes  the  rights  of 
the  plaintiffs  as  between  themselves  according  to  its  provisions 
as  interpreted  by  the  French  law,  and  gives  to  each  the  powers 
incident  by  that  law  to  the  estates  or  interests  created ;  (Le  Breton 
v.  Mites,  8  Paige,  261 ;  Duncan  v.  Canrum^  28  Eng.  L.  and  Eq., 
288 ;)  provided  there  is  nothing  prescribed  in  our  own  law  incom- 
patible with  the  interests,  estates  and  rights  thus  created.  So  far 
is  this  from  being  the  case,  that  I  think  the  contract  is  in  entire 
harmony  with  our  law,  and  it  results  that  Madame  De  Pierres  has 
a  separate  estate,  as  we  would  term  it,  in  this  property,  which 
neither  her  husband  nor  his  creditors  could  reach  or  affect,  by 
the  law  of  France,  or  by  our  own.  The  reversion,  at  least,  is  to 
her  if  she  survive,  and  to  her  heirs  if  she  die  first 

That  this  right  and  interest  would  entitle  her  to  commence 
this  action,  and  perhaps  alone,  seems  clear.  (Code,  §  114.)  And 
that  under  our  present  system,  the  union  of  the  husband  with 
her,  if  objectionable  at  all,  cannot  now  be  taken,  is  also  plain. 
(Code,  §§148, 144;  20  Barb.,  842;  12  How.  Pr.  R,  184.)  And 
judgment  could  be  given  in  her  favor,  even  if  the  bar  of  the 
statute  as  to  him  was  deemed  insuperable.  (§  274,  sub.  1.) 

The  learned  Judge  at  Special  Term  treated  the  communica- 
tions in  evidence  as  a  full  acknowledgment  in  writing  of  the 
existing  obligation  to  execute  the  marriage  contract 

Without  passing  upon  this  question,  we  prefer  putting  our 
decision  on  this  part  of  the  case,  upon  the  ground  I  have  men- 
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tioned,  which  presents  the  point  as  favorably  for  the  defendants 
as  it  can  be  presented. 

It  is  also  answered  upon  the  subject  of  the  statute,  that  the 
debt  to  be  secured  is  not  yet  payable,  and  that  the  obligation  to 
perfect  the  security  is  commensurate  with  the  duty  to  pay  the 
demand,  and  the  statute  cannot  begin  to  run  as  to  one  until  it 
begins  as  to  the  other.  It  may  be  questioned  whether,  when 
there  is  a  distinct  obligation  to  pay  a  debt  at  a  ftiture  unexpired 
period,  and  another  contract,  even  in  the  same  instrument,  to 
secure  that  payment,  which  duly  is  binding  and  may  be  enforced 
at  once,  the  statute  may  not  apply  to  the.  latter.  The  contracts 
and  obligations  are  not  merely  divisible,  but  are  separated,  inde- 
pendent, and  in  their  nature  different  We,  however,  do  not 
find  it  necessary  to  determine  this  point 

There  remains  one  other  point  The  judgment  directs  Mr. 
Thorn  to  pay  off  the  mortgage  of  $70,000  to  the  Life  and  Trust 
Company,  within  six  months. 

By  the  contract  the  rents  and  profits  of  this  property  belong 
to  him  during  his  life.  The  dowry  was  to  be  paid  one  month 
after  his  decease,  if  he  survived  his  wife ;  and  the  property  would 
revert  to  him  absolutely,  I  apprehend,  upon  his  daughter  dying 
childless  before  him,  or  if  her  children  should  so  die.  This  is 
only  subject  to  the  usufruct  of  a  moiety  for  life,  given  on  a  cer- 
tain event  to  the  Baron  De  Pierres.  (Art  6.) 

Mr.  Thorn  had,,  then,  a  mortgagable  interest  and  estate  in  the 
property,  viz.,  his  lift!  estate  and  the  contingency  of  obtaining 
the  reversion. 

There  is  also  some  ground  for  supposing  that  the  property  is 
of  ample  value  to  discharge  all  the  incumbrances,  including  the 
mortgage  to  be  given  under  the  contract 

Still  the  scope  and  justice  of  the  stipulation  was,  that  the 
mortgage  to  guaranty  payment  of  this  dowry  should  be  a  mort- 
gage to  take  effect  at  its  date ;  to  preclude  any  subsequent  incum- 
brances impairing  the  value  of  the  security  or  embarrassing  its 
-enforcement  The  mortgage  to  the  Trust  Company  was  in  vio- 
lation of  this  right,  and  of  the  correlative  duty  of  Mr.  Thorn. 
Upon  the  whole,  we  think  that  the  judgment  below  cannot  be 
interfered  with  in  this  particular. 
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IL  I  shall  next  consider  the  case  in  relation  to  Mis.  Thorn 
and  the  judgment  against  her. 

The  proof  of  the  execution  of  the  marriage  contract  was,  as 
before  stated,  sufficient  to  establish  it  upon  the  trial  as  against 
Mr.  Thorn,  and  of  course  against  Mrs.  Thorn,  unless  some  diffi- 
culty arising  from  her  coverture  exists. 

At  the  date  of  the  instrument,  the  domicile  of  Mrs.  Thorn, 
following  that  of  her  husband,  as  well  as  constituted  by  birth, 
was  in  New  York ;  the  lands  which  the  agreement  was  to  affect, 
were  in  this  State ;  but  she  and  her  husband  had  resided  in  Paris 
for  a  number  of  years  before  its  execution.  The  title  to  the 
property  was  in  Mr.  Thorn,  and  she  had  only  an  inchoate  right 
of  dower  in  it 

I  shall  assume  that  by  the  laws  of  France  she  had  effectually 
mortgaged  or  hypothecated  the  property,  had  it  been  situated  in 
that  country.  « 

The  objection  still  is  great  No  point  is  better  settled  than 
this:  that  as  to  real  estate,  the  law  of  the  country  where  it  is 
situated  is  to  control  in  all  respects;  in  relation  to  the  enforce- 
ment of  instruments;  to  methods  of  charging  or  transferring, 
and  to  remedies  in  relation  to  it;  "a  title  or  interest  in  land  can 
only  be  acquired  or  lost  agreeably  to  the  law  of  the  place  where 
the  same  is  situated."  {Hosjbrd  v.  Nichols,  1  Paige,  220 ;  Gutter  v. 
Davenport,  1  Pick.,  81;  McOormick  v.  Suliivant,  10  Wheat,  192, 
and  cases ;  Warrender  v.  Warrender,  9  Bli.,  127 ;  Monroe  v.  Doug- 
lass, 1  Seld,  447;  and  4  Sand£  Ch.  B.,  126.)  "The  validity} 
of  every  disposition  of  real  property,  whether  testamentary  or 
inter  vivos,  must  depend  upon  the  law  of  the  State  where  the  lands 
are  situated."  {Eyre  v.  Sforer,  S.  Ct  New  Hampshire,  Month.  L; 
R,  Oct,  1868,  p.  862 ;  see,  also,  Waterhouse  v.  Stansfield,  18  Eng. 
L.  and  Eq.  R,  466 ;  Chapman  v.  JRobertson,  6  Paige,  627.) 

At  the  date  of  this  instrument  the  title  to  the  properly  was  in 
Herman  Thorn,  and  his  wife  had  only  an  inchoate  right  of  dower. 
If  she  had  executed  it  in  the  same  manner  in  New  York,  it  would 
have  been  wholly  inoperative.  (1  B.  S.,  758,  §  10;  Elwood  v. 
Khdc,  18  Barb.,  60-64;  Albany  Ins.  Go.  v.  Bay,  4  Comst,  9.) 

The  counsel  of  the  plaintiffs  refers  to  cases  which  are  plainly 
distinguishable.  They  are  cases  of  a  separate  estate  in  the  wife, 
technically  so  known  in  a  court  of  equity.    As  to  such  an  estate, 
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she  ia  treated  as  a  feme  sole.  Steady.  Nelson,  (2  Beav.,  245,)  where 
an  agreement  to  mortgage  was  carried  into  effect,  was  of  this 
nature.  But  to  treat  an  inchoate  right  of  dower  as  separate 
estate  would  be  novel.  The  opinions  of  both  Justice  Jewett 
and  Justice  Pratt,  in  The  Albany  Insurance  Company  v.  Bay,  (4 
Comst,  9,)  settle  this  point  very  clearly. 

It  is  urged  that  by  the  6th  Article  of  the  contract  the  defend- 
ants declare  themselves  to  be  the  owners  of  the  said  property  by 
inheritance,  and  bind  themselves  within  six  months  to  prove  their 
title  thereto. 

These  words  would  perhaps  warrant  the  inference  of  the  estate 
in  them  being  of  that  peculiar  character  which  a  conveyance  to 
husband  and  wife  creates.  {Jackson  v.  McOonneU,  19  Wfcnd.,  175.) 
Yet  that  would  be  a  legal  estate,  not  a  separate  one,  in  the  sense 
of  a  court  of  equity.  If  the  words  indicate  a  tenancy  in  com- 
mon or  joint  tenancy,  the  result  is  the  same.  And  if  they  could 
bear  a  construction  of  the  inheritance,  being  in  Mrs.  Thorn,  solely, 
there  would  be  no  difference. 

The  11th  section  of  the  statute,  however,  (1  R.  S.,  §  758,)  "of 
the  proof  and  recording  of  conveyances,"  raises  the  question  whe- 
ther the  proof  of  the  execution  of  the  instrument,  if  sufficient 
against  her  husband,  is  not  equally  sufficient  as  against  her,  so 
that  whatever  rights  may  be  adjudged  against  him  upon  it  may  be 
equally  adjudged  against  her.  Upon  a  careful  consideration,  I 
think  that  this  is  the  result  The  letter  of  the  provision  undoubt- 
edly warrants  this.  With  a  transposition  of  clauses,  it  may  be 
properly  and  grammatically  read  thus :  When  any  married  woman, 
not  residing  in  this  State,  shall  join  with  her  husband  in  any 
conveyance  of  real  estate  situated  within  this  State,  the  proof  of 
the  execution  of  such  conveyance  may  be  the  same  as  if  she  weie 
sole,  and  the  conveyance  shall  have  die  same  effect  as  if  she  were 
sole.  By  section  88,  the  term  "conveyance  embraoes  every  instru- 
ment in  writing  by  which  any  interest  in  real  estate  is  mortgaged, 
or  may  be  affected  in  law  or  equity,"  with  certain  exceptions, 
hereafter  noticed. 

I  believe  the  first  act  which  contained  any  provision  as  to  the 
execution  of  deeds  by  married  women,  abroad,  was  that  of  the 
8th  of  March,  1778.  (Van  Schaack's  ed.  Laws,  p.  766.)    It  re- 
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quired  the  solemnity  of  an  acknowledgment  on  a  private  exami- 
nation before  certain  designated  officers. 

Then  on  the  6th  of  April,  179$,  (2  Green.,  452,)  it  was  enacted, 
"that  in  all  cases  when  any  married  woman,  not  residing  in  this 
State,  shall  join  with  her  husband  in  the  sale  of  any  lands  situate 
in  this  State,  and  shall  join  in  and  execute,  seal  and  deliver  the 
conveyance  of  such  lands,  every  such  woman  shall  be  thereby 
barred  of  and  from  all  right  and  claim  of  dower  in  the  lands,  &&, 
so  conveyed." 

By  the  act  of  6th  April,  1801,  (1  Webs,  k  Sk.,  478,)  this  pro- 
vision  was  reenacted  with  variations  and  additions  so  as  to  read  as 
follows,  "  that  where  any  feme  covert  not  residing  in  this  State 
shall  join  with  her  husband  in  any  deed  or  conveyance  of  or 
relating  to  any  lands  or  real  estate  situate  within  this  State,  she 
shall  thereby  be  barred  of  and  from  all  claim  of  dower,  and  all 
cither  right  and  title  therein,  in  like  manner  as  if  she  were  sole, 
and  the  acknowledgment  or  proof  of  such  deed,  conveyance  or 
writing  may  be  the  same  as  if  she  were  sole,  and  shal^  entitle 
such  deed,  conveyance,  or  writing  to  be  recorded  as  aforesaid." 

The  provision  in  the  "  act  concerning  deeds  "  in  the  revision 
of  1818,  (1  B.  L.,  1813,  870,)  was  precisely  the  same. 

The  11th  section  of  the  Revised  Statutes  of  1880,  is,  with  im- 
material changes  of  language,  precisely  the  same,  omitting,  how- 
ever, the  clause,  "  and  shall  entitle  the  deed,  Ac.,  to  be  recorded.'9 

In  Jackson  v.  Qilchrist,  (15  John.  R,  91,)  the  decision  turned 
upon  the  effect  of  a  particular  statute  of  the  year  1771,  but  the 
opinion  of  the  Court,  and  arguments  of  counsel  laid  the  founda- 
tion of  the  proposition  now  settled,  that  the  common  law  mode 
of  fine  and  recovery,  to  pass  the  real  estate  of  a  feme  covert,  did 
not  prevail  in  the  colony  of  New  York,  but  by  usage  it  would 
pass  by  deed.  How  that  was  to  be  executed,  was  another  question. 

In  Omstantein  v.  Van  Winkle,  (2  Hill,  240 ;  6  id.,177,  in  error,) 
the  Supreme  Court  held  that  a  deed  executed  \by  a  married 
woman  in  New  Jersey,  in  1760,  of  lands  in  New  York,  was  not 
valid  to  pass  her  interest  It  could  be  done  by  deed,  but  an 
acknowledgment  by  her  in  some  form,  and  before  some  officer, 
was  always  deemed  essential  But  the  decision  was  reversed 
and  unanimously,  in  the  Court  of  Errors,  and  two  points  seem 
very  fully  settled  by  the  decision,  that  by  the  ancient  usage  in 
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the  colony  of  New  York,  independent  of  ahy  statute,  a  feme 
covert  might,  in  conjunction  with  her  husband,  convey  her  in- 
terest in  real  estate  by  deed,  without  resorting  to  fine  and  recov- 
ery and  that  by  force  of  a  statute  of  1771,  the  deed  was  valid 
without  any  acknowledgment  at  all. 

And  I  consider  that  the  case  goes  far  to  determine  that,  but 
for  statutory  restrictions,  and  apart  from  the  act  of  1771,  a  deed 
by  the  customary  law  of  New  York,  was  good  against  a  married 
woman  without  any  acknowledgment,  and  could  be  proven  as 
if  she  were  sole,  being  executed  with  her  husband. 

Every  Senator  who  delivered  an  opinion  holds  this  view. 

Then  in  The  Albany  Fire  Insurance  Company  v.  Bay,  (4  Comst, 
9,)  we  find  it  decided,  that  by  usage  and  laws  of  the  colony  and 
State,  a  married  woman  could  convey  lands  by  a  deed  duly 
acknowledged,  without  the  concurrence  of  her  husband. 

Justice  Jewett,  in  his  opinion,  (p.  15,)  adverts  to  the  distinction 
established  in  sections  10  and  li,  depending  upon  the  place  of 
residence  of  the  wife;  and  although  what  he  says  may  not  be 
treated  as  even  a  positive,  deliberate  opinion,  his  expressions  favor 
the  view  of  the  proof  being  sufficient  in  all  cases  where  it  will 
be  so,  as  to  the  husband.  There  is  but  a  single  restriction  or 
regulation  to  be  observed  by  a  married  woman,  residing  out  of 
this  State,  in  order  to  alien  her  lands  situated  here.  It  is  that 
"  she  join  with  her  husband  "  in  the  conveyance. 

In  Meriam  v.  Harsen,  (2  Barb.  Ch.  R., .  282-268,)  Chancellor 
Walworth  says,  that  the  act  of  1771  and  all  the  subsequent 
statutes  on  the  subject  are  merely  restrictive  of  the  right  which 
a  feme  covert  possessed  by  the  common  or  customary  law  of  the 
colony  to  convey  her  estate  by  deed,  with  the  concurrence  of  her 
husband. 

In  Bool  v.  Mix,  (17  Wend.,  128,)  Justice  Bronson  takes  a 
similar  view. 

And  Senator  Bockee  begins  his  review  of  the  statutes  with  the 
charter  of  liberties  of  1683,  and  holds  that  the  whole  series  indi- 
cate a  previous  customary  law,  which  the  statutes  were  designed 
to  correct  and  limit  (6  Hill,  180.)  ' 

My  conclusion  is,  that  whatever  testimony  is  sufficient  upon 
the  trial  of  a  cause,  to  entitle  an  instrument  to  be  read  against  a 
woman,  if  she  were  sole,  will  be  sufficient  when  executed  out  of 
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the  State,  although  she  is  married.    This  marriage  contract  is 
therefore  established  against  Mrs.  Thorn. 

It  results  that  the  Court  can  adjudge  and  declare  that  the  in- 
strument does  constitute  a  valid  lien,  and  charge,  by  way  of 
mortgage  upon  the  property,  as  against  Mrs.  Thorn,  precisely 
the  same  as  against  her  husband. 

Still  the  question  remains,  can  the  Court  go  further  and  decree 
and  compel  her  to  execute  a  new  mortgage,  so  as  to  enable  it  to  - 
be  recorded  ? 

That  portion  of  the  marriage  contract  which  rests  in  covenant 
or  contract;  as. to  execute  an  instrument  in  such  form  as  would 
entitle  it  to  be  recorded  in  New  York,  or  to  make  title  in  six 
months,  could  never  be  enforced  against  her,  had  the  paper  been 
executed  in  this  State.  (Martin  v.  DiveUy,  6  Wend.,  9 ;  Jackson 
v.  VanderJieyden,  17  Johns.,  167 ;  Atwater  v.  Buckiriham^  5  Con. 
R,  492 ;  Carpenter  v.  Schermerharn,  2  Barb.  Ch.  R,  314.) 

Yet  the  argument  which  is  to  be  drawn  from  the  statute,  (if 
our  construction  of  it  is  right,)  is  very  strong.  Connecting  the 
11th  and  the  38th  sections,  we  have  this  provision,  that  any 
instrument  executed  by  a  married  woman  abroad,  whereby  the 
title  to  real  estate  may  be  affected  at  law  or  in  equity,  shall  have 
the  same  effect  as  if  she  were  sole.  If,  as  we  dearly  hold,  the 
creation  of  the  equitable  mortgage,  apart  from  any  covenant, 
justifies  the  Court  in  adjudging  Mr.  Thorn  to  execute  a  perfected 
mortgage,  to  be  recorded,  the  principle  and  statute  almost  conclu- 
sively settle  the  same  point  as  against  her. 

Yet  another  clause  of  the  38th  section  should  not  be  unnoticed. 
In  defining  the  term  "  conveyance,"  as  used  in  the  act,  there  is 
the  exclusion  of  "executory  contracts  for  the  sale  or  purchase  of 
lands."  And  section  89  provides,  that  "  executory  contracts  for 
the  sale  or  purchase  of  lands,"  when  proved  or  acknowledged  in 
the  manner  prescribed  in  the  chapter,  may  be  recorded,  &c.,  and 
be  read  in  evidence. 

Thus  it  may  be  urged  that  whatever  is  contained  in  the  instru- 
ment effectually  to  create  a  charge  or  lien  by  way  of  mortgage 
in  itself,  may  be  adjudged  and  established  as  such  against  a  mar- 
ried woman,  while  whatever  in  the  same  instrument  depends 
upon  contract,  is  executory,  as  it  is  not  made  obligatory  by  the 
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act,  but  is  in  substance  excluded  from  its  operation,  must  be 
governed  by  the  general  law,  viz.,  the  lex  rei  rifts. 

But  this  clause  may,  we  think,  be  very  properly  restricted  to 
contracts  for  sale,  altogether  executory,  where  no  estate  or  inte- 
rest, legal  or  equitable,  has  been  created  in  the  land  by  the 
instrument  in  question,  but  all  rests  in  covenant  And  thus  die 
absolute  creation  of  an  equitable  charge  upon  the  estate  or  inte- 
rest Mrs.  .Thorn  possessed,  and  the  obligations  incumbent  upon 
her  arising  from  such  creation,  are  governed  and  shaped  by  the 
important  11th  section  which  has  been  discussed. 

The  judgment  is  therefore  affirmed,  with  costs. 


Jane  Campbell,  Executrix,  Ac,  of  Daniel  Campbell,  deceased, 
v.  The  International  Life  Assurance  Society  of  London. 

By  the  terms  of  one  of  the  printed  conditions  annexed  to  a  life  policy,  issued 
on  the  29th  of  May,  1850,  ($2,000  being  the  sum  insured,  and  $65.40  being 
the  premium  payable  yearly  therefor,)  it  was  declared  that  policies  "will 
not  be  considered  in  force  if  the  premiums  remain  unpaid  beyond  thirty 
days  after  becoming  due;  but,  on  satisfactory  proof  to  the  directors  that 
the  party  or  parties  assured  continue  in  good  health,  the  policies  may  be 
renewed  at  any  period  within  twelve  months,  on  payment  of  a  fine  of  ten 
shillings  per  cent  (half  per  cent)  on  the  sum  assured;"  and  there  was 
entered  on  the  margin  of  said  policy  the  words  "  premium  paid  on  the  31st 
day  of  May,  1850,  risk  commencing  29th  of  May,  1850,  ending  28th  May, 
1851,"  and  one  of  the  printed  u notes"  to  the  printed  application  for  such 
insurance  declared  that  "  the  premium  must,  in  all  cases,  be  paid  annually 
in  advance;"  and  the  annual  premiums  were  regularly  paid  in  advance, 
except  for  the  year  commencing  on  the  29th  of  May,  1857 ;  and  in  April,  1857* 
the  defendants,  by  a  letter  addressed  to  the  assured,  stated  that  the  annual 
premium  on  his  said  policy  would  "  be  due  on  the  29th  of  May  next,  and 
unless  the  same  be  paid"  *  *  "on  or  before  thirty  days  from  that  date, 
the  policy  will  become  void,"  and  the  assured,  on  Monday,  the  29th  of 
June,  1857,  at  about  the  hour  of.  noon,  (Saturday,  the  27th  of  June,  being 
the  30th  day  in  numerical  order  from  the  28th  of  May,  and  Sunday,  the 
28th  of  June,  being  the  30th  from  the  29th  of  May,)  tendered  the  sum  pay- 
able annually  as  premium,  which  the  defendants  refused  to  receive,  alleging 
that  the  time  for  renewing  the  policy  and  paying  the  premium  expired 
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before  that  day,  but  offering  to  renew  the  policy  if  the  assured  would  go 
before  the  defendants'  medical  examiner  and  be  examined  as  to  his  general 
health,  provided  the  report  of  said  examiner  was  satisfactory;  which  the 
assured  refused  to  do,  being  at  the  time  an  invalid  and  in  foiling  health ;  and 
the  assured  died  a  natural  death  on  the  28th  of  August,  1867,  the  premium 
for  that  year  not  having  been  actually  paid;  it  was 

L  Bdd,  that  the  tender  of  the  premium  made  on  the  29th  of  June,  1857,  was 
in  time,  and  that  the  policy  was  thereby  continued  in  force,  and  that  the 
plaintiff  was  entitled  to  recover. 

X  That  Sunday,  the  28th  of  June,  was  the  last  day  of  the  thirty  days  within 
which  the  assured  had  the  right  to  pay  such  premium,  and  that  the  thirtieth 
day  being  Sunday,  the  premium,  as  a  matter  of  right,  could  be  paid  by  the 
assured  on  the  next  day  thereafter,  the  day  on  which  it  was  tendered. 
(Before  Hoftmah,  Porrefont  and  MoxoEnv,  J.  J.) 

Heard,  December  17, 1868;  Decided,  February  26, 1859. 

The  parties  to  this  controversy  are  Jane  Campbell,  executrix, 
oVa,  of  Daniel  Campbell,  deceased,  plaintiff,  and  The  International 
life  Assurance  Society,  of  London,  defendants. 

It  was  submitted  to  the  court  under  section  872  of  the  Code. 
The  Case  upon  which  the  parties  agreed,  as  containing  the  facts  on 
which  the  controversy  depends,  exclusive  of  the  affidavits  show- 
ing "  that  the  controversy  is  real  and  the  proceeding  in  good 
fidth  to  determine  the  rights  of  the  parties,"  is  in  the  words  and 
figures  following,  viz. : 

"  Fikst.  The  defendants  herein  are  a  Society  established  under 
the  laws  of  the  Kingdom  of  Great  Britain,  capable  of  suing  and 
being  sued,  located  at  the  city  of  London,  and  also  transacting 
the  business  of  life  assurance  under  the  laws  of  this  State,  through 
their  duly  constituted  agents  hereinafter  mentioned,  at  their 
agency  established  for  that  purpose  in  the  city  of  New  York. 

"Second.  On  the  29th  day  of  May,  1850,  the  said  Daniel 
Campbell,  deceased,  effected  an  assurance  on  his  life  with  the 
defendants,  and  took  out  a  policy  of  assurance  thereon  for  the 
sum  of  two  thousand  dollars  for  the  term  of  life.  A  copy  of  so 
much  of  the  policy,  styled  a  *  temporary  policy,'  so  taken  out 
and  issued  to  him  by  the  defendants,  as  is  material  to  the  deter- 
mination of  this  controversy,  is  annexed  to  and  made  a  part  of 
this  statement,  and  no  other  policy  of  assurance  in  lieu  thereof 
was  ever  delivered,  as  is  therein  provided,  to  him  by  the  defend- 
ants. 
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* '  Third.  The  corporate  name  and  style  of  the  defendants  at  the 
time  the  policy  was  issued  was  '  The  National  Loan  Fund  life 
Assurance  Society,  of  26  Cornhill,  London.'  Its  corporate  name 
has  since  then  been  changed  to,  and  now  is,  '  The  International 
Life  Assurance  Society  of  London.' 

"  Fourth.  The  first  annual  premium  for  the  assurance  covered 
by  the  said  policy  was  paid  in  advance  by  said  Daniel  Campbell, 
deceased,  and  accepted  by  the  defendants,  on  the  81st  day  of 
May,  1860,  and  continually  thereafter  the  annual  premiums 
thereon  were  duly  paid  to  the  defendants  annually  in  advance 
by  said  Campbell,  within  the  time  provided  for  that  purpose  by 
the  said  policy,  up  to  (exclusive  of  the  additional  thirty  days 
provided  in  said  policy)  the  twenty-ninth  day  of  May,  1857. 

"  Fifth.  Prior  to  the  last  mentioned  day,  and  in  the  month 
of  April,  1857,  said  Daniel  Campbell,  now  deceased,  received  a 
note  from  the  defendants,  in  relation  to  said  policy,  of  which  the 
following  is  a  copy : 

"International  Life  Assurance  Society  of  London, 
("  Loie  .National  Loan  Fund  Life  Assurance  Society,) 

"  General  Agent's  Office,         ) 
"71  Wall  st,  New  York,  April    ,  1857.  f 
11  Mr.  Daniel  Campbell  : 

"  Sir — The  annual  premium  on  your  policy,  No.  4,710,  will 
be  due  on  the  29th  day  of  May  next,  and  unless  the  same  be  paid 
at  the  office  of  the  Society's  Agent,  at  Washington,  on  or  before 
thirty  days  from  that  date,  the  policy  will  become  void. 
"  Your  ob't  servants, 

"C.  E.  HABiCHTand 
"J.  Q.  Holbrooke, 
"  General  Agents  for  the  United  States. 

11  Statement. 

11  Premium,  . . .» $65  40 

"Interest  on  Loan, 9  78 

"Total  amount  due, $75  18 

"Sixth.    The  thirtieth  day  in  numerical  order  from  the 
twenty-ninth  day  of  May,  1857,  was  the  twenty-eighth  day  of 
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June,  1867,  which  last  mentioned  day  fdl  upon,  and  was  a  Sun- 
day, and  the  thirtieth  day  in  numerical  order  from  the  28th 
day  of  May,  1857,  was  the  27th  day  of  June,  1857,  which  last 
mentioned  day  fell  upon  and  was  a  Saturday. 

"Skvknth.  On  Monday,  the  twenty-ninth  day  of  June,  1857, 
at  about  the  hour  of  noon,  Daniel  Campbell,  since  deceased,  ten- 
dered, at  the  office  of  the  defendants'  agent,  at  Washington,  to 
such  agent,  theaforesaid  premium  and  interest  on  loan,  mentioned 
in  the  aforesaid  note  of  April,  1857,  of  the  defendants'  general 
agents  for  the  United  States  to  said  Daniel  Campbell,  which  such 
agent  then  refused  to  accept  or  receive,  alleging  that  the  time 
for  renewing  the  policy  pnd  paying  the  said  premium,  under  the 
same,  had  expired  before  that  day. 

"  The  agents  of  the  defendants,  at  or  about  the  same  time,  in- 
formed said  Campbell  that  if  he  would  ^o  before  the  defendants' 
medical  examiner,  in  Washington,  and  be  examined  as  to  his 
general  health,  they  would  renew  his  policy  if  the  report  of  the 
said  examiner  was  satisfactory.  Mr.  Campbell,  at  that  time,  was 
an  invalid  and  in  failing  health,  and  refused  to  go  before  such 
medical  examiner. 

"Eighth.  On  the  twenty-eighth  day  of  August,  1857,  said 
Daniel  Campbell  died  a  natural  death,  not. having  had  any  policy 
delivered  to  him  by  said  defendants  other  than  the  one  aforesaid 
annexed  to  this  statement 

11  Ninth.    The  plaintiff  in  this  controversy  is  his  widow  and 

executrix;  and  asof  the  . .  day  of ,  1857,  has  furnished  to 

the  satisfaction  of  the  defendants  the  proof  required  by  them 
to  be  furnished  in  order  to  establish  the  claim  under  the  policy, 
if  the  Court  shall  declare  it  to  be  in  force. 

"Tenth.  The  amount  due  on  the  policy,  if  the  Court  declare 
the  same  to  be  in  force,  is  the  sum  of  $1,756.87,  and  interest 
thereon  from  the  first  day  of  December,  1857.  And  the  defend- 
ants admit  that  if  they  are  liable  at  all  upon  said  policy,  the 
plaintiff  is  entitled  to  receive  thereon  from  them  the  last  men- 
tioned sum  and  interest  The  original  policy  and  the  entire 
printed  application  for  insurance  made  by  Daniel  Campbell,  an 
extract  from  which  is  hereto  annexed,  may  be  used  on  the  argu- 
ment of  this  case. 
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"  Eleventh.  The  plaintiff  claims  that  the  thirtieth  day  re- 
ferred to  in  said  policy  and  note,  on  or  before  which  said  premium 
and  interest  were  to  be  paid,  was  the  twenty-eighth  day  of  June, 
1857,  and  that  day  haying  been,  as  is  admitted  herein,  a  Sunday, 
that  said  premium  was  not  due  and  payable  until  the  next  day, 
to  wit,  Monday,  the  29th  day  of  June,  1857,  when  Campbell 
tendered  the  premium  to  the  defendants.  The  defendants  claim 
that  said  thirtieth  day  fell  on  Saturday,  the  27th  day  of  June, 
1857 ;  and  if  the  Court  should  be  against  them  on  this  claim  and 
hold  that  such  thirtieth  day  fell  on  Sunday,  the  28th  of  June, 
1857,  then  the  defendants  claim  that  the  premium  was  due  and 
payable  on  or  before  that  day  or  the  preceding  Saturday,  the 
27th  of  June,  1857,  and  not  having  been  paid  on  or  before  said 
28th  of  June,  1857,  that  the  policy  was  not  in  force,  and  said 
Campbell  was  not  entitled  to  pay  said  premium  after  that  day, 
and  the  parties  herein  mutually  pray  for  the  judgment  of  this 
Court 

"Dated  New  York,  March  22d,  1858." 

["  Policy  referred  to  in  the  foregoing  statement  of  facte.] 

("  Temporabt  Polict.) 

"National  Loan  Fund  Life  Assurance  Society  of  26  CoinhiH, 
London  and  71  Wall  st,  New  York. 

"  I,  the  undersigned,  J.  Leander  Starr,  the  special  agent  and 
Ko.  un.  registered  attorney  of  three  of  the  directors  of  the  Nation- 
al Loan  Fund  Life  Assurance  Society  of  London,  and  the  general 
agent  of  the  said  society  for  the  United  States,  and  British  North 
American  Colonies,  (being  duly  authorized  in  this  behalf)  hereby 
life  aotibm  declare  that  the  proposal  of  Daniel  Campbell,  of  Wash* 
4Sb$fih £**•  ington  city,  District  of  Columbia,  Saddler,  bearing  date 
the  5th  day  of  April,  1850,  for  an  assurance  with  the  said  society 
on  the  life  of  himself  for  the  term  of  'life  with  profits'  for  the  sum 
of  two  thousand  dollars,  hath  been  accepted,  that  the  yearly  pre- 
mium for  such  assurance  is  sixty -five  tVt  dollars,  and  that  the  said 
,*■»  ■"■»*  Daniel  Campbell  hath  paid  the  sum  of  sixty-five  TV» 
dollars,  being  the  annual  premium  for  such  assurance,  to  wit,  for 
the  term  of  twelve  months,  ending  the  28th  day  of  May  1851. 
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"And  I  hereby  undertake  to  deliver,  or  cause  to  be  krmnml  Ttmd 
delivered,  to  the  said  Daniel  Campbell,  or  his  assigns,  "fou^;;::*^ 
within  three  calendar  months  from  the  date  hereof,  a  **•* 

policy  of  assurance  of  said  society,  in  accordance  with  the  terms 
and  conditions  of  the  said  proposal  and  declaration,  and  in  the  form 
now  in  use  by  the  society.  And  I  further  declare,  that,  in  the  mean- 
time, and  until  the  delivery  of  the  said  policy,  or  in  case  the  said 
Daniel  Campbell  shall  die  before  such  delivery,  t^^j^S^ 
declaration  shall,  to  all  intents  and  purposes,  be  con*  "  aSTSX 
adezed  as  valid  a  contract  as  if  a  policy  of  assurance,  in  accordance 
with  the  said  proposal,  and  in  the  form  aforesaid,  had  been  now  de- 
livered to  said  Daniel  Campbell;  and  in  such  case,  the  sum  assured 
shall  be  due  and  payable  at  the  expiration  of  three  cal-  nJ$£d  p£& 
endar  months  from  and  after  proof  of  such  claim,  to  SSt  Jn2v?iwt 
the  satisfaction  of  the  Directors  of  the  United  States  Local  Board. 

"Dated  at  the  office  of  the  said  society,  in  the  city , 
of  New  York,  this  29th  day  of  May,  1860. 

"J.  L.  Stabb, 
'<  General  agent  for  the  United  States."      ITv^n^) 


"Notb.  This  instrument  is  not  valid,  and  is  delivered  con- 
ditionally, until  the  actual  payment  of  premium,  to  an  accredited 
agent  or  sub-agent  of  the  above  society,  acting  within  the  au- 
thority delegated  to  him,  and  paid  within  the  time  provided  for 
in  the  note  appended  to  the  proposal 

"Cootitionb  of  Assurance. 
M  Policies,  whether  the  premiums  be  payable  yearly,  half-yearly, 
quarterly,  or  in  any  other  manner  than  by  a  single  payment,  will 
not  be  considered  in  force  if  the  premiums  remain  unpaid  beyond 
thirty  days  after  becoming  due ;  but  on  satisfactory  proof  to  the 
directors,  that  the  party  or  parties  assured  continue  in  good 
health,  the  policies  may  be  renewed  at  any  period  within  twelve 
months,  on  payment  of  a  fine  of  ten  shillings  per  cent  (half  per 
cent)  on  the  sum  assured." 

Extract  from  the  printed  application  referred  to  in  (he  foregoing 

statement 
"I  do  hereby  declare  that  my  age  does  not  now  exceed  forty 
years ;  that  I  am  now  in  good  health,  and  do  ordinarily  enjoy 
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good  health,  and  that  in  the  above  proposal  I  have  not  withheld 
any  material  circumstance  or  information,  touching  my  \  *st  of 
present  state  of  health,  or  habits  of  life  with  which  the  National 
Loan  Fund  Life  Assurance  Society  ought  to  be  made  acquainted. 

"And  I  do  hereby  agree  that  this  declaration,  and  the  above 
proposal,  together  with  the  stipulations  in  the  notes  at  foot  hereof 
shall  be  the  basis  of  the  contract  between  myself  and  the  said 
society ;  and  that  if  any  fraudulent  or  untrue  allegation  be  con- 
tained herein,  or  in  the  proposal,  all  moneys  which  shall  have 
been  paid  on  account  of  such  assurance  shall  be  forfeited  to  the 
said  society,  and  the  policy  become  void. 

"  And  I  further  agree,  that  the  first  premium  shall  be  paid 
toithin  one  calendar  month  after  the  date  of  this  proposal,  or  that 
a  new  proposal,  declaration  and  medical  examination  shall  be 
furnished ;  and  that  the  policy  shall,  under  no  circumstances,  be 
in  force  until  the  actual  payment,  in  my  lifetime,  of  the  premium, 
to  an  authorized  agent  or  sub-agent  of  the  society,  within  the 
time  above  prescribed. 

"Dated  at  Washington  City,  this  6th  day  of  April,  1850. 
(Signed)  Daniel  Campbell. 

"Witness — 

"Pollabd  Webb,  Agent" 

"Notes.  1.  Whenever  the  annual  premium  is  payable  by 
installments,  the  society  reserves  to  itself,  in  case  of  the  death 
of  the  party  assured,  the  right  to  retain,  out  of  the  amount  pay- 
able under  the  policy,  the  balance  unpaid  of  said  annual  pre- 
mium. 

"2.  In  all  cases  the  first  premium  must  be  paid  within  one  calen- 
dar month  after  the  date  of  the  proposal,  or  a  new  proposal, 
declaration  and  medical  examination  will  be  required ;  and  agents 
and  snb-agents  have  no  authority  to  receive  payment  of  premium 
after  the  expiration  of  the  calendar  month,  or  to  bind  the  society 
by  such  receipt,  without  first  transmitting  a  new  medical  exami- 
nation of  the  party  to  the  Society's  chief  office,  in  New  York, 
and  the  risk  being  again  formally  approved  of  by  the  General 
Agent  or  Local  Board  of  Directors,  at  New  York.  And  the 
policy,  under  no  circumstances,  to  be  in  fr  roe  until  the  actual  pay- 
ment of  premium  to  an  accredited  agent  of  the  Society,  within 
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the  time  above  prescribed.  But  the  Society  in  no  case  to  be 
liablrin  the  event  of  the  death,  within  said  calendar  month,  of 
the  party  on  whose  life  the  assurance  is  proposed,  unless  the  pre- 
mium has  been  actually  paid  in  the  lifetime  of  said  party. 

"  3.  In  all  cases  a  change  of  name  in  the  life  proposed  must 
be  stated. 

"  4.  The  society  grant  NO  LOANS  to  the  assured,  except  when  the 
insurance  is  effected  on  the  withdrawal  system.  The  premium  must, 
in  aU  cases,  be  paid  annually,  in  advance,  except  when  insurance  is 
effected  under  the  old  system  of  tables,  when  it  may  be  paid  half 
yearly  in  advance. 

"  5.  If  the  proposed  assurance  be  on  joint  lives  or  survivor- 
ships, the  above  particulars  must  be  given  with  respect  to  each 
life,  and  must  be  signed  by  the  parties  whose  lives  are  proposed 
to  be  assured." 

Although  the  defendants  are  described  in  the  case  as  a  corpo- 
ration, it  was  agreed  that  they  are  unincorporated. 

M.V.B.  WOcoxson,  for  the  plaintiff. 

L  The  thirtieth  day  on  which  the  premium  for  the  year  com- 
mencing May  29th,  1857,  was  payable,  by  the  statement  in  the 
note  of  the  general  agents  of  the  defendants,  and  by  the  plain 
import  of  the  words  of  the  policy  itself  fell  upon  Sunday,  the 
28th  day  of  June,  1867. 

IL  The  policy  of  insurance  being  for  the  term  of  life,  and  con- 
taining an  agreement  that  the  assured  should  be  entitled  to  thirty 
days  after  the  premium  became  due,  to  keep  his  assurance  on 
foot  and  his  policy  in  force,  and  the  last  of  those  thirty  days 
having  been  a  Sunday,  the  assured  was  entitled  to  pay  the  pre- 
mium the  following  Monday.  {Lewis  v.  Burr,  2  Caines'  Cases  in 
Br.f  199;  Avery  v.  Stewart,  2  Conn.,  p.  69;  Betamatery.  MO- 
ler,  1  Cow.,  75 ;  Salter  v.  Burt,  20  Wend.,  205 ;  Staples  v.  Frank- 
Un  Bank,  1  Meta,  47 ;  Anonymous,  2  Hill,  875 ;  Barret  v.  Allen, 
10  Ohio,  426;  Sands  v.  Lynn,  18  Conn.,  18 ;  Sttbbins  v.  Leoivolf, 
3  Cush.,  187;  Hammond  v.  American  Mutual  Life  Ins.  Co.,  v.  10, 
No.  5,  p.  275,  Monthly  Law  R. ;  Chip,  on  Corttracts,  Supple,  by 
Ji*L,§16,p.287.)      a, 

Bosw.— Vojl  IV.  39 
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James.  W.  Gerard,  for  the  defendants. 

I.  The  policy,  by  its  terms,  covered  a  period  from  the  29th  of 
/May  to  the  28th  of  May  for  its  original  limitation,  and  for  all 

extensions. 

It  therefore  expired  on  the  28th  of  May  in  each  year,  and  the 
thirty  days  (allowed  as  a  privileged  extension  of  time  to  renew) 
began  to  ran  from  the  time  of  its  expiration. 

Thirty  full  days  from  that  date  (the  28th  May)  would  end  on 
the  27th  June,  Saturday ;  and  the  assured  not  having  renewed 
by  that  time,  the  policy  became  void. 

II.  If,  as  a  construction  of  the  condition,  it  be  urged  in  be* 
half  of  plaintiff  that  the  premium  did  not  become  due  until  the 
29th  of  May,  (the  day  after  the  policy  expired,)  and  that,  exclud- 
ing that  day,  die  thirty  days  would  begin  to  run  with  the  80thf 
the  answer  to  such  a  construction,  is,  that  by  condition  4,  annexed 

'  to  the  application,  which  is  expressly  made  a  part  of  the  policy, 
"  the  premium  must  in  all  cases  be  paid  annually  in  advance? 
and  consequently  was  payable  on  the  28th. 

III.  The  contract  between  these  parties  being,  as  above  stated, 
and  as  above  construed,  the  thirty  days  for  renewal  would  com- 
mence on  the  29th  May,  and  end  on  the  27th  June  following,  a 
Saturday ;  and  the  premium  not  having  been  tendered  till  the 
succeeding  Monday,  the  policy  lapsed,  unless  the  note  of  the 
agent,  to  the  effect  that  the  premium  would  be  due  on  the  29th 
of  May,  is  construed  as  a  waiver  of  the  defendants'  rights  to  have 
their  premium  paid  on  Saturday. 

It  was  not  a  waiver,  because, 

1.  It  was  a  mere  gratuitous  intimation  or  reminder  from  em- 
ployees, and  not  a  parol  addition  to  the  contract,  and  could  not 
change  the  contract  between  the  parties,  which  was  plain  and 
spoke  for  itself. 

2.  It  was  not  a  waiver  of  a  forfeiture,  because  no  forfeiture 
had  then  occurred.  It  was  written  in  April ,  the  forfeiture 
occurred  June  27. 

The  dates  and  periods  expressed,  making  part  of  the  contract, 
cannot  be  altered  or  varied  by  parol  or  extrinsic  evidence.  (Joseph 
v.  Bigelow,  4  Cush.,  82 ;  Jackson  v.  Orysler,  1  Johns.  Cas.,  125.) 

IV.  If  the  note  of  the  agent  is  held  to  be  a  waiver  of  the 
time  of  premium  being  due,  from  the  28th  to  the  29th  May,  then 
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the  thirty  days  should  include  and  commence  with  the  29th,  and 
thus  would  still  have  ended  on  Saturday.  From  the  nature  of 
the  contract  in  suit,  the  first  day  is  included,  for  the  risk  com- 
mences on  the  commencement  of  the  29th,  in  the  morning. 

In  computing  the  time  for  the  performance  of  contracts,  Courts 
either  include  or  exclude  the  first  day  of  performance,  as  the  pro- 
priety of  the  case  seems  to  require,  according  to  the  context  and 
subject  matter  and  reason  of  the  contract  {B.  v.  Stevens,  5  East, 
244;  Pugh  v.  Leeds,  Cowp.,  714;  Lester  V.  Garland,  15  Ves., 
248  ;  Glassington  v.  Rawlins,  8  East,  407 ;  Preshrey  v.  Williams, 
15  Mass.  R,  193.) 

V.  In  any  aspect,  this  note  was  nothing  but  a  license  or  privi- 
lege. If  by  it  the  thirty  days  were  extended  from  Saturday  to 
Sunday,  it  can  be  so  far  construed  and  no  further.  It  cannot  be 
extended  to  Monday  by  implication,  and  must  be  strictly  pur- 
sued as  a  condition  precedent  to  entitle  the  party  to  its  benefit 
As  the  party  has  no  right  or  contract  under  it,  exact  compliance 
must  be  shown. 

All  licenses  are  strictly  construed.  This  license  would  be 
analogous  to  licenses  in  marine  policies,  which  are  strictly  con- 
strued, and  cannot  be  extended  beyond  the  plain  meaning  of  the 
words.  (Arnould  on  Ins.,  Am.  ed.,  vol.  1,  pp.  894,  895  and  896.) 

VI.  If,  under  the  contract  of  insurance  or  otherwise,  the  last 
of  the  thirty  days  for  renewal  expired  on  Sunday,  the  28th,  as 
claimed  by  plaintiff,  a  tender  on  Monday  was  insufficient  There 
was  nothing  to  prevent  a  tender  on  the  Sunday.  The  agent  lived 
in  the  same  town  as  the  plaintiff.  The  act  was  a  mere  offer  or 
tender,  and  not  a  contract,  nor  the  performance  of  a  contract,  and 
as  such,  not  interdicted  by  common  or  statute  law  from  being 
performed  on  Sunday.  It  could  not  have  been  held  invalid  or 
illegal  if  performed  on  that  day,  nor  could  it  have  been  objected 
to  by  us  on  that  ground.  (Drury  v.  Defontaine,  1  Taunt,  181 ; 
Moxsome  v.  Williams,  8  Barn.  &  Ores.,  232 ;  Scarf  v.  Magan,  4 
Mees.  &  W.,  270;  King  v.  Inhab.  of  Whitnash,  7  B.  k  C,  596; 
Pearpoint  v.  Graham,  4  Wash.  C.  C.  R,  232 ;  Annis  v.  Kyle,  2 
Tenn.  R.,  81 ;  Story  v.  Elliot,  8  Cow.,  27 ;  Boynton  v.  Page,  18 
Wend.,  425.) 

VTL  If,  under  any  aspect,  the  Court  should  be  of  opinion  that 
Sunday,  the  28th  of  June,  was  numerically  the  last  renewal  day, 
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and  that  the  renewal  could  not  lawfully  be  made  on  that  day ; 
then  the  assured  should  have  procured  his  renewal  on  the  pre* 
vious  Saturday,  and  his  tender  on  Monday  was  of  no  effect 

This  unusual  privilege  to  renew  an  expired  policy  within  thirty 
days  after  its  expiration,  must  logically  be  either, 

1.  A  mere  license  or  indulgence,  for  the  benefit  of  careless 
policy  holders,  and  not  part  of  the  contract;  or, 

2.  A  part  of  the  contract 

If  the  former,  viz.,  a  mere  license  or  indulgence,  it  cannot  be 
extended  by  implication.  A  license  to  Sunday  does  not  mean 
Monday.    No  Court  has  a  right  to  extend  it 

If  the  latter,  viz.,  a  part  of  the  contract,  then  it  was  a  condition 
precedent,  and  must  have  been  strictly  performed  within  the 
time.  Precedent  conditions  must  be  literally  performed,  £  «.,  to 
the  letter.  Here  the  right,  ipso  facto,  ceased  by  the  non-perform- 
ance of  the  condition. 

To  extend  the  period  to  Monday  would  be  to  make  a  contract 
not  contemplated  by  the  parties.  (4  Kent's  Com.,  p  126,  m.  p. ; 
Bacon's  Abridge  Phil,  ed.,  vol.  2,  p.  292,  and  cases  cited.) 

Literal  fulfillment  of  conditions  precedent  are  essential  to  re- 
covery on  policies.  They  cannot  be  extended  by  implication, 
and  nothing  will  excuse  non-compliance.  (Arnouldon  Insurance, 
vol.  1,  p.  581  to  585.) 

VILE.  There  could  have  been  no  surprise  here,  from  the  fact 
of  the  last  day  falling  on  Sunday. 

It  is  not  like  a  contract  where  the  time  from  which  the  exten- 
sion was  to  run,  or  the  period  of  performance  is  uncertain. 

The  dates  were  fixed  from  the  very  first,  and  the  assured  could 
have  calculated  whether  his  last  day  fell  on  Sunday  or  any  other 
day  for  fifty  years  ahead. 

This  case  also  differs  from  the  case  of  Salter  v.  Burt,  (20  Wend., 
205,)  and  kindred  cases,  where  the  only  day  of  performance  is 
Sunday. 

.  The  following  cases  show  that  where  the  last  day  of  perform  - 
Anoe  is  Sunday,  the  party  must  perform  on  the  previous  Satur 
day.  (KHgour  v.  Oilee,  6  Gill  k  Johns.,  268 ;  Pearpoint  v.  Ota- 
ham,  4  Wash.  C.  C.  B.,  282;  Annie  v.  Kyle,  2  Tenn.  R,  81 ; 
Alderman  v.  Phelps,  15  Mass.,  225.) 
Judgment  should  be  rendered  for  defendants  on  the  case  presented. 
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By  the  Coubt — Hoffman,  J.  The  question  is,  whether  the 
tender  of  the  premium  on  the  29th  of  June,  1866,  being  Mon- 
day, was  sufficient  to  keep  the  policy  in  force.  That  question 
will  be  first  considered,  upon  the  terms  of  the  policy  merely, 
irrespective  of  the  letter  of  the  agent  and  other  facts. 
1.  By  one  clause  of  the  policy,  it  is  provided  that  the  yearly 
!  premium  for  such  assurance  is  $66.40,  and  that  the  said  Daniel 

Campbell  hath  paid  the  sum  of  $65.40,  being  the  annual  premium 
for  such  insurance,  to  wit,  for  the  term  of  twelve  months,  ending 
|  the  28th  day  of  May,  1861.  i 

1  In  the  margin  of  the  policy  are  these  words :  "  Bisk  commenc- 

ing 29th  of  May,  1850,  ending  28th  of  May,  1851." 
|  Thus  twelve  months  is  computed  as  beginning  on  the  29th,  and 

terminating  with  the  end  of  the  28th  of  May. 
I  Treating,  then,  the  time  for  payment  of  the  premium  as  exactly 

commensurate  with  the  duration  of  the  risk,  if  a  premium  was 
paid  on  the  29th,  the  risk  endured  until  the  last  moment  of  mid 
night  of  the  28th  of  the  same  month,  in  the  ensuing  year,  and 
the  new  premium  ought  to  be  paid  before  the  end  of  the  last 
moment  of  the  28th. 

But  then  is  added  this  provision :  "  The  policy  will  not  be 
considered  in  force,  if  the  premium  remains  unpaid  beyond  thirty 
days  after  becoming  due."  We  may  properly  say  conversely, 
that  the  policy  shall  remain  in  force,  if  the  premium  is  paid  within 
thirty  days  after  becoming  due. 

Upon  these  terms  used  by  the  parties,  the  premium  undoubtedly 
became  due  at  the  endof  the  28th  of  May.  The  first  day  of  the 
thirty  days  for  making  the  payment  commenced  with  the  first 
moment  of  the  29th  of  May,  and  ended  with  the  last  moment  of 
the  27th  of  June.  In  the  year  1857,  this  fell  on  Saturday;  and 
in  this  view,  the  ftdl  thirty  days  allowed  for  the  payment  expired 
with  the  end  of  Saturday.  That  was  the  last  day  for  perfor- 
mance of  the  engagement,  and  the  tender  on  Monday  could  not 
be  good. 

This  computation,  it  will  be  noticed,  includes  both  the  29th  of 
May  and  the  27th  of  June.  The  day  when  the  premium  became 
due  was  the  28th  of  May,  and  that  is  excluded.  There  is  no  role 
which  would  also  exclude  the  27th  of  June. 
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The  Revised  Statutes  (1  K.  S.,  606,)  provide  for  the  computa- 
tion of  time ;  and  it  is  observed  by  the  court  in  Pulling  v.  The 
People,  (8  Barb.  B.,  384,)  that  according  to  this  division  of  time, 
a  day  consists  of  twenty-four  hours,  and  commences  and  ends  at 
midnight.  » 

This,  then,  is  an  adoption  of  the  natural  day,  as  distinguished 
from  the  artificial  day  from  sunrise  to  sunset.  (Id.)  The  first  day 
of  any  number  of  days  for  doing  an  act,  would  not  expire  until 
the  lapse  of  twenty-four  hours  from  any  moment,  even  the  first 
second  of  that  day.  It  would  expire  on  the  corresponding 
moment  of  the  second  day.  This  seems  to  produce  the  same 
result  as  the  rule  of  excluding  the  first  day  in  computing  the 
timetfor  doing  an  act 

The  Code  (§  407)  directs  that  the  time  within  which  any  act 
is  to  be  done,  within  its  provisions,  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last  If  the  last  day  be  Sun- 
day, it  shall  be  excluded.  It  has,  therefore,  furnished  a  definite 
rule  for  all  cases  within  its  own  provisions. 

There  is  no  way  of  regarding  the  question,  if  we  treat  the  pre- 
mium to  have  been  due  on  the  28th  of  May,  which  will  not  make 
the  thirty  days  end  on  Saturday,  the  27th  of  June. 

2d.  We  are  then  to  consider  the  point,  whether  there  is  not 
enough  in  the  case  to  warrant  the  conclusion  that  the  29th  of  May 
was,  by  consent,  the  true  day  for  payment  of  the  premium. 

The  policy  was  dated  the  29th  of  May*  The  first  premium 
was  paid  on  the  31st  of  that  month,  and  the  premium  was  paid 
annually  in  advance  up  to  the  29th  of  May,  1857.  The  general 
agents  informed  the  party  that  the  premium  would  be  payable 
on  the  29th  of  May,  by  the  note  stated  in  the  case.  This  note 
appears  to  have  been  conformable  to  the  understanding  and 
practice  of  the  parties. 

Again,  the  note  of  the  general  agents  was  sufficient  to  justify 
the  assured  in  treating  the  29th  as  the  time  when  the  premium 
was  payable.  It  was  their  construction  of  the  effect  of  the  agree- 
ment>  or  of  the  habit  under  it,  if  it  was  not  fully  within  their 
authority  to  vary  the  day.  It  justified  the  party  in  relying  upon 
that  representation,  coming  from  those  who  were  entitled  to  make 
a  contract  of  insurance,  and  acting  as  the  general  agents  in  the 
United  States. 
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Starr,  as  general  agent,  possessed  the  power  of  binding  the 
association  to  an  insurance.  Whether  a  fall  policy  was  obtained 
within  three  months  or  not,  his  contract  was  sufficient 

In  Wing  v.  Harvey,  (27  Eng.  &  Eq.  L.,  140,)  an  agent  of  a 
company  received  a  premium,  knowing  that  the  condition  of  a 
life  policy  had  been  broken.  His  knowledge  was  held  to  be 
constructive  notice  to  the  company  of  the  breach,  and  acceptance 
of  the  premium  was  a  waiver  of  the  forfeiture. 

Leeds  v.  The  Mechanics'  Insurance  Company,  (4  Seld.,  851,)  is 
a  case  which,  I  think,  supports  this  view  of  the  power  of  the 
general  agents  in  this  instance. 

See,  also,  BrocMdxmk  v.  Sugrue,  (5  ,Carr.  and  Payne,  21,)  New 
York  Central  Insurance  Company  v.  The  National  ProL  Insurance 
Company.  (20  Barb.,  468.) 

I  think  we  are  justified  in  saying  that  the  29th  of  May  was 
the  true  day  for  payment  of  the  premium  in  1857. 

If  this  conclusion  is  right,  the  next  inquiry  is,  can  the  29th  of 

May  be  excluded  from  the  computation  of  the  thirty  days?    If 

it  may  be,  then  the  thirty  days  expired  on  Sunday,  the  28th  of 

"June ;  and  the  remaining  question  will  be,  had  the  assured  the 

ensuing  Monday  on  which  to  pay  the  premium? 

Besides  the  rule  given  in  the  Revised  Statutes  of  1880,  con- 
strued as  before  stated,  I  think  that  the  cases  of.  Wiggin  v.  Peters, 
(1  Mete,  127,)  Bigebw  v.  WiUson,  (1  Pick.,  4S5,)  Sands  v.  Lyon 
(18  Conn.,  18,)  Lester  v.  Oarland,  (15  Ves.,  243,)  and  of 
Dowhj  v.  FoxaU,  (1  Ball  &  Beatty,  198,)  with  the  authorities 
there  cited,  are  decisive  to  sustain  an  answer  in  the  affirmative  to 
the  first  question.  The  Court,  in  the  case  from  Connecticut 
reports,  justly  commends  the  opinion  of  Sir  William  Grant,  in 
Lester  v.  Garland,  as  the  most  instructive  and  able  of  any  to  be 
found  in  the  books.  That  eminent  judge  says  "  that  it  would  be 
more  easy  to  maintain,  as  the  general  rule,  that  the  day  of 
an  act  done,  or  an  event  happening,  ought,  in  all  cases  to  be 
excluded,  than  any  other  rule."  In  other  authorities,  this  gen* 
eral  rule  is  made  applicable  to  the  case  of  an  obligation  arising 
cm  a  particular  day,  and  its  performance  extended  from  that  day. 

So  the  Court  in  Massachusetts  observe :  "  we  are  warranted  in 
saying,  that  when  time  is  to  be  computed  from  or  after  the  day  of  a 
given  date,  that  day  is  to  be  excluded  in  the  computation.    No 
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moment  of  time  can  be  said  to  be  after  a  given  day  until  that  day 
has  expired." 

The  contract,  as  we  now  analyze  and  construe  it,  was,  that  the 
policy  should  cease  to  be  in  force  if  the  premium  remained  unpaid 
beyond  thirty  days  after  the  29th  of  May. 

3d.  Then  arises  the  important  question.  As  by  this  mode  of 
computation  the  last  day  of  the  thirty  days  was  Sunday,  could 
the  tender  of  the  premium  be  made  on  Monday  ? 

The  argument  which  is  used  to  prove  that  it  cannot  be,  is  sub- 
stantially this:  1st  Whatever  may  be  lawfully  done  on  any 
other  day  of  the  week,  may  be  done  on  Sunday,  except  so  far  as 
positive  statutory  regulations  have  prohibited  a  particular  ad 
And  next:  What  is  so  permitted  to  be  done  on  Sunday,  must  be 
done  on  that  day  whenever,  under  a  contract,  the  day  for  fulfill- 
ment falls  upon  it,  or  else  it  must  be  done  before  that  day.  I 
state  this  to  be  the  substance  of  the  argument  as  a  general  propo- 
sition ;  not  that  it  is  contended  that  such  a  rule  is  absolutely 
exceptionless. 

These  important  and  interesting  propositions  may  well  warrant 
a  careful  examination. 

In  support  of  this  view,  my  brother  Pierrepont  (who  does  not 
concur  with  the  court)  has  referred  to  the  opinion  of  Lord  Mans- 
field, in  Swann  v.  Broome.  (3  Burr.,  1596.)  That  great  judge  cited 
Sir  Henry  Spelman's  (Original  of  the  Terms)  to  show  "  that  the 
Christians  used  all  days  for  the  hearing  of  causes,  not  sparing  (as 
it  seemeth)  the  Sunday  itself."  He  assigns  as  one  reason  of  this, 
that  by  keeping  their  courts  always  open,  suitors  would  be  pre- 
vented from  resorting  to  the  heathen  tribunals. 

He  cites  also  a  canon  of  the  year  517,  forbidding  any  Bishop 
or  any  one  under  him,  from  judging  causes  on  the  Lord's  Day, 
and  traces  the  regulation  through  other  canons,  until  it  became 
incorporated  into  the  body  of  the  canon  law  in  the  Code  of 
Gratian.  He  states  further,  that  it  became  part  of  the  common 
law  of  England,  by  its  confirmation  by  William  the  Conqueror 
and  Henry  the  Second. 

If  such  a  practice  existed,  it  was,  as  I  shall  clearly  show, 
checked  at  a  far  earlier  period  than  the  year  517 ;  and  it  seems 
to  me  there  exists  a  much  more  satisfactory  and  probable  reason 
for  its  prevalence  for  a  short  period,  than  the  one  assigned. 


NEW  YORK— FEBEUABY,  1859.  818 

Campbell  r.  The  Internationa)  Life  Assonnee  Society  of  London. 

i 
There  was  an  apostolic  injunction  that  the  controversies  between 
the  faithful  should  be  left  to  the  decision  of  some  among  themselves, 
and  should  not  be  brought  before  the  tribunals  of  the  heathen. 
(1  Cor.  vi,  1-7.)  The  rule  of  judgment  was  to  be  one  of 
persuasion,  charity  and  forbearance ;  and  it  may  well  hare  been 
thought,  that  the  holj  day  was  not  desecrated  when  litigants 
were  brought  to  reconciliation  or  atonement  by  influences  like 
these. 

It  is  obvious  that  a  scriptural  custom,  so  benign  in  the  early 
days  of  Christianity,  could  not  remain  without  danger  and  incon- 
venience, when  the  ecclesiastical  tribunals  had  nearly  superseded 
the  secular  courts;  and,  as  we  may  justly  infer,  the  superior 
purity  of  the  principles  of  the  decisions,  and  the  higher  learning 
and  equity  of  the  administrators,  made  the  people  sustain  and 
court  them.  (See  Van  Espm  Jus.  EccL  Univ.,  p.  780-798, 
XXVU1.) 

The  canon  of  A.  D.,  517,  referred  to  by  Lord  Mansfield, 
was  not  the  earliest  law  upon  this  subject  Constantino  the 
Great  passed  an  edict,  the  date  of  which  I  have  not  ascertained, 
but  it  was  between  the  year  806,  the  time  of  his  conversion,  and 
881,  that  of  his  death.  It  may  be  thus  translated:  "Let  all 
judges,  and  the  inhabitants  of  cities,  and  the  labors  of  all  trades 
and  arts,  rest  on  the  venerable  day  of  the  Sun."  * 

So,  in  an  edict  of  Valentinian  the  younger,  between  A.  D. 
875  and  892.  we  find,  "  On  the  day  of  the  Sun,  which  our  fore- 
fathers rightly  called  the  Lord's  Day,  let  attention  to  all  litiga- 
tions, to  all  employments,  and  to  all  agreements,  utterly  cease; 
let  no  one  demand  either  a  public  or  a  private  debt ;  nor  let  cog- 
nisance be  had  of  any  disputes  before  those  who  are  to  determine, 
whether  appointed  by  law  or  voluntarily  chosen.* 

The  translation  I  have  given  differs  from  that  of  the  learned 
Bingham.  (Antiquities  of  the  Christian  Church,  Book  XX,  ch. 

1  "Omnea  judices  urbanaeque  plebes,  et  cunctarum  artium  officia,  venerabilt 
die  solis  quiescanC  (Code  of  Justinian  cfo  Feriis,  lib.  111,01 12-8;  Van  Etpen 
jmm  BodeeiaeOeum  Univertum,  p.  486.) 

*  Sofia  die  quern  Dominicum  rite  dixere  majorts,  omnium  ommnino  liiium 
negaUorum,  conventionum,  qtdescat  intentio;  debiium  ptiblicumprwcUurnve  nuUtu 
efiagOet;  ncapudipsotquidemarbilroevdinj^ 
mBatit  agnitio  jurgiorum. 

Boew.— Vol.  IV.  40 
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2,  §  2.)  For  one  important  word,  conventionum,  translated, 
"agreements,"  I  have  the  authority  of  Ulpian.  {Digest,  lib.  2, 
tiL  14,  L.  1.)  It  is  a  general  word  relating  to  all  things,  in 
respect  to  which  parties  come  together  for  contracting  or  trans- 
acting any  business.  See,  the  passage,  also,  in  the  Dictionary 
of  Foroellini  tx  emu  Faectolati,  in  verbo. 

NThe  Day  of  the  Sun,  Dies  Solis,  was  used  at  a  very  early 
period  as  synonymous  with  Dies  Dominicus,  the  Lord's  Day. 
It  is  spoken  of  by  Justin  Martyr,  A.  D.  140-148,  as  the  Day 
of  the  Assemblage  of  Christians,  and  the  Day  of  the  Besurrection. 
Diem  Dominicum  is  the  phrase  of  Tertullian,  before  A.  D.  218, 
and  of  Ignatius,  before  107,  whose  acts  are  traced  to  the  year  76. 
A  late  writer  says :  "  It  was  sometimes  called  Sunday,  Dies  SoU*, 
in  compliance  with  the  common  phraseology,  and  when  it  was 
necessary  to  distinguish  it  in  addressing  the  heathen."  (Riddle's 
Christian  Antiquities,  p.  649-661 ;  Pearson  on  the  Creed,  891,  n.) 

In  the  beginning  of  the  Diocletian  persecution,  (A.  D.  80S,)  the 
magistrate  asked,  "  Have  you  kept  the  Lord's  Day  ?"  to  which 
the  Christian  answered,  "I  cannot  intermit  it,  because  I  am  a 
Christian."  (Act  Martyr  Barronius  Ann.,  808,  n.  37.) 

The  20th  canon  of  the  Council  of  Nice  (A.  D.  825)  uses  the 
Greek  word,  which  is  uniformly  translated  Dominicum  or  Lord's 
Day,  designating  the  day  of  the  resurrection.  The  29th  canon 
of  Laodicea  (A.  D.  806)  provides  "  that  Christians  must  not 
Judaize  and  rest  on  the  Sabbath  Day ;  but  work  on  that  day, 
and  honor  the  Lord's  Day ;  and  if  they  can,  rest  upon  it  as 
Christiana." 

I  cannot  but  add,  that  the  argument  of  Bishop  Pearson,  as  to 
the  day  of  the  resurrection — the  principal  texts  he  cites  (St  Mark, 
xvi,  2 ;  St  Matthew,  xxviii,  1 ;  St  Luke,  xxiv,  1 ;  and  St  John, 
xxi,)  with  the  phrase,  the  Lord's  Day,  used  in  Scripture  (Rev.  i, 
10,)— the  practice  of  assembling  there  recorded  (1  Con  xvi,  2), 
and  the  usage  of  Christians  traced  back  to  such  remote  antiquity, 
constitute  an  argument  of  irresistible  force,  to  prove  that  the 
Jewish  Sabbath  was  superseded ;  that  the  day  of  the  resurrection 
was  substituted,  and  that  the  great  injunction  of  the  ancient  law 
to  keep  it  holy,  was  applicable  to  this  new  day  of  a  greater 
deliverance.  Ecclesiastical  history  is  uniform  to  show  that  its 
observance  as  a  rule  for  all  who  profess  themselves  Christians, 
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has  been  recognized  and  transmitted  by  the  practice  of  apostles, 
the  obedience  of  disciples,  the  recognition  of  canons,  and  the 
edicts  of  emperors,  monarchs  and  states,  from  the  earliest  rise  of 
Christianity  through  all  the  ages  of  its  progress. 

It  would  not  be  pertinent  to  pursue  this  inquiry  further,  except 
to  remark,  that  in  the  early  edicts,  personal  labor,  and  especially 
the  labor  of  the  field,  seem  to  have  been  treated  as  less  the  objects 
of  prohibition  than  in  later  days,  when  they  have  been  chiefly 
aimed  at  (Van  Espen,  ut  supra.) 

Coming  down  to  the  law  of  our  English  progenitors  I  cannot 
but  dwell  for  a  moment  upon  the  rules  laid  down  in  the  Liber 
Peruttntialis  of  Theodore,  Archbishop  of  Canterbury,  between 
the  years  668  and  690.  (Ancient  Laws  and  Institutes  of  England, 
published  by  the  Record  Commission  of  1840,  p.  298,  XXXVIII, 
6,  14.)  It  made  a  part  of  the  general  law  of  England,  and  was 
full,  minute  and  comprehensive  in  its  prohibitions. 

Even  before  this,  in  the  year  647,  a  Saxon  King,  Ida,  had  de- 
clared that  the  slave  who  was  compelled  to  work  on  the  Lord's 
Day  should  be  freed  by  his  master. 

So  Lynwood,  in  his  Provincial  Constitutions,  (p.  57,  Canonicis 
Inst&utiSj)  states  the  law  thus :  Abstinendum  est  ab  opens  medianr 
%cU^abagric^dtuTa;amerca^  et  hoc  verum  nisi  quando 

contrarvum  exegii  necessitcu  vdpietas. 

One  of  the  earliest  statutes  of  England  was  that  of  the  27th 
Henry  VI,  (ch.  5.)  Persons  were  commanded,  at  all  fairs  And  mar- 
kets to  cease  from  showing  goods  on  Sundays.  The  statute  (5  and 
6 Edw.  VI,  ch.  8,)  recites  in  its  impressive  language, that  "to  call 
men  to  remembrance  of  their  duly,  and  to  help  their  infirmity, 
it  hath  been  wholesomely  provided,  that  there  should  be  some 
certain  times  and  days  appointed  wherein  the  Christian  should 
cease  from  all  other  kinds  of  labors,  and  should  apply  himself 
only  unto  the  holy  works  properly  pertaining  unto  true  religion ;" 
and  after  various  enactments  as  to  the  days  to  be  kept  holy,  and 
other  matters,  provides,  in  the  7th  section,  that  it  should  be 
lawful  for  every  person  in  harvest,  or  at  any  other  time  in  the 
year  when  necessity  shall  require,  to  labor  or  work  any  kind  of 
work  on  such  days. 

The  act  of  1st  Car.  I,  ch.  1,  prohibited  assemblages  of  people 
oat  of  their  parishes  on  that  day.    That  of  the  8d  Car.  I,  ch.  1, 
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forbade  carriers  and  waggoners  from  traveling  on  the  Lord's 
Day,  and  butchers  from  killing ;  and  the  statute  of  the  29th  of 
Oar.  II,  ch.  27,  in  force  to  this  day,  provided,  "  that  no  trades- 
man, artificer,  workman,  laborer,  or  other  person  whatsoever, 
should  do  or  exercise  any  worldly  labor,  business  or  work  of 
their  ordinary  calling,  upon  the  Lord's  Day,  or  any  part  thereof; 
works  of  necessity  or  charity  only  excepted,  and  no  person  shall 
publicly  cry,  show  forth,  or  expose  to  sale,  any  wares,  merchan- 
dise, &a,  upon  pain  of  forfeiture  thereof." 

In  our  own  legislation  on  this  subject,  it  is  to  be  noticed  that 
the  present  statute,  (1  B.  S.,  675,  §  59,)  omits  the  enumeration 
of  persons,  tradesmen,  workmen,  or  other  persons  whatsoever, 
as  well  as  the  words  "  of  their  ordinary  calling."  It  is  as  fol- 
lows, "  Nor  shall  there  be  any  servile  labor  or  working  on  that 
day  except  works  of  necessity  or  charity,  or  unless  done  by 
some  person  who  uniformly  keeps  the  last  day  of  the  week  called 
Saturday  as  holy  time,  and  does  not  labor  or  work  on  that  day, 
and  whose  labor  shall  not  disturb  other  persons  in  the  observance 
of  the  first  day  of  the  week  as  holy  time." 

I  consider  that  this  provision  treats  "servile  labor"  as  one 
distinct  class  of  what  is  forbidden,  and  "  working,"  without  the 
adjective,  as  another;  that  it  has  adopted  the  latter  phrase  as  the 
most  comprehensive  that  the  language  can  supply  to  cover  the 
action  and  employment  of  mind  or  body  in  the  pursuits  of 
business.  It  explicitly  recognizes  the  first  day  of  the  week  as 
"holy  time."  And  thus  it  has  brought  us  bads:  to  the  full,  en- 
larged aq/i  absolute  rule  of  interdiction,  which  we  find  prevailed 
in  the  earliest  laws  of  Christian  states,  and  which,  as  I  shall  show, 
the  construction  of  the  statute  of  Charles  II  has  tended  some- 
what to  narrow  and  impair. 

Among  the  English  authorities,  Bloxsome  v.  Williams,  (8  Barn. 
&  Cress.,  232,)  is  frequently  cited,  as  well  as  Drwry  v.  DdcfontoinB. 
(1  Taun.,  181.)  It  was  held  in  one  of  them  that  the  sale  of  a 
horse  on  Sunday,  by  private  contract,  the  ordinary  calling  being 
to  sell  horses  at  auction,  was  not  within  the  statute.  But  in 
Fenndl  v.  Ridler,  (5  Barn.  &  Cress.,  406,)  Justice  Bailey,  who 
in  Blcocsome  v.  Williams  doubted  whether  the  statute  applied  to 
private  sales,  observed,  that  such  doubt  was  removed.  "  Labor 
may  be  private  and  not  meet  the  public  eye,  and  so  not  offend 
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against  public  decency,  bat  it  is  equally  labor,  and  equally  in- 
terferes with  a  man's  religious  duties."  He  adds,  that  in  truth 
the  contract  in  Bloxsome  v.  Williams  was  made  on  Tuesday.  In 
the  principal  case,  a  sale  of  a  horse,  by  a  horse  dealer,  privately 
made  on  Sunday,  was  held  void. 

In  The  King  v.  The  Inhabitants  of  Whitnash,  it  was  decided 
that  if  a  sale  or  a  contract  is  not  in  the  line  of  a  man's  ordinary 
calling,  it  is  not  within  the  prohibition  of  the  statute.  (7  Barn.  & 
Cress.,  596.) 

Our  own  statute  has  received  a  construction  in  the  following 
cases:  Story  v.  Miott,  (8  Cown  27,)  SayUs  v.  Smith,  (12  Wend., 
57,)  Boynton  v.  Page,  (18  id.,  425,)  Watts  v.  Van  Ness,  (1  Hill, 
76,)  Ddamattr  v.  Miller,  (1  Cow.,  75,)  BisseU  y.  BisseU,  (11  Barb., 
96,)«jwrfc  Dodge.  (7  Cow.,  U7.) 

In  Ddamater  v.  Miller,  upon  an  agreement  to  keep  and  deliver 
a  watch,  the  promisor  was  held  not  bound  to  regard  a  demand 
made  on  Sunday.  Story  y.  Elliott  was  the  case  of  an  award 
made  on  Sunday,  and  held  void*  Swann  v.  Broome,  before  Lord 
Mansfield,  is  stated  at  length.  The  opinion  contains  the  pro- 
position, that  acts  not  prohibited,  may  lawfully  be  done  on 
Sunday. 

In  Sayles  v.  Smith  it  was  decided  that  a  statutory  foreclosure 
was  not  void,  because  the  day  for  the  sale  specified  in  the  adver- 
tisement fell  on  Sunday.  A  postponement  to  a  subsequent  day 
was  held  valid.  It  is  queried  whether  a  sale  on  that  day  could 
have  been  good.  Again  the  doctrine  is  stated,  that  what  is  not 
forbidden  by  statute  may  legally  be  dona 

In  Boynton  v.  Page  it  vas  determined  that  a  private  transfer 
of  personal  property  made  on  Sunday  was  valid,  and  the  dis- 
tinction before  noticed  in  some  of  the  English  cases  was  approved 
and  acted  upon,  that  there  was  no  violation  of  the  public  order 
and  solemnity  of  the  day. 

Watts  v.  Van  Ness  was  the  case  of  an  attorney's  clerk,  engaged 
at  a  weekly  salary,  doing  extra  work  on  Sunday,  similar  to  thai 
of  his  ordinary  calling.    It  was  held  that  he  could  not  recover. 

BisseU  v.  BisseU  and  ex  parte  Dodge  were  decided  upon  the 
ground  that,  in  the  construction  of  statutes  of  our  State, 
last  day  for  doing  the  act  falls  on  Sunday,  it  must  be 
the  preceding  day.    Judgment,  therefore,  which  must 
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dered  by  a  Justice  within  four  days  after  the  submission  of  the 
cause,  could  not  be  entered  on  Monday,  the  fourth  day  being 
Sunday,  but  must  be  on  Saturday.  And  so  in  the  case  of  an 
appeal,  the  period  being  limited  by  statute. 

Yielding  to  the  force  of  what  has  been  actually  decided,  we  can- 
not but  notice  a  marked  line  of  distinction  between  what  is  suffered 
being  not  positively  prohibited,  and  what  is  allowed  to  be  omitted 
and  deferred,  because  at  variance  with  the  principles  and  law  of 
Scripture,  because  as  much  within  the  object  of  the  statute,  "the 
observance  of  Sunday,"  as  anything  expressly  prohibited,  and 
because  in  some  cases  it  is  clear,  and  in  others  may  be  inferred 
that  contracts  are  made  into  which  the  law  imports  the  qualifica- 
tion, and  the  parties  are  treated  as  entering  into  them  with  that 
in  view,  that  if  the  day  of  performance  is  Sunday,  it  may  be 
done  on  some  other  day.  We  shall  endeavor  to  see  if  such  a 
principle,  applicable  to  the  present  case,  can  be  deduced  from  the 
authorities. 

It  is  a  settled  doctrine  of  mercantile  law,  that  a  promissory 
note  or  bill  must  be  demanded  on  the  third  day  of  grace,  unless 
that  fells  on  Sunday,  and  then  upon  the  second  day,  or  Satur- 
day. (Bussard  v.  Levering,  6  Wheat,  102 ;  Jackson  v.  Richards,  2 
Caines,  842;  Johnson  v.  Mathews,  18  John.  R,  470.)  But  if 
a  check  or  note  is  without  grace,  and  it  falls  due  on  Sunday,  the 
party  has  Monday  to  make  payment  (Salter  v.  Bart,  20  Wend., 
205.) 

The  usage  in  regard  to  the  days  of  grace  is  as  old  as  the  time 
of  Lord  Holt.  (2  Caines,  844.)  The  contract,  by  such  usage, 
so  established  as  to  be  part  of  it,  is  to  be  fulfilled  on  a  given  day, 
which  falls  upon  Sunday.  The  law  interposes  and  says  that  it 
cannot  be,  or  at  least  need  not  be  performed  on  that  day.  It 
shortens  the  time  of  performance,  and  not  merely  requires  pay* 
ment  on  Saturday,  but  sustains  notice  of  protest  given  on  Mon- 
day. (2  Caines,  844;  Ouyler  v.  Stevens,  4  Wend.,  666.)  "By 
general  or  universal  custom,  Sunday  is  not  a  day  of  business." 
(See,  also,  Howard  v.  Ives,  1  Hill,  268.) 

For  a  long  time  the  Courts  held,  and  finally  embodied  the 
decision  in  general  rules  or  orders,  that  in  all  matters  of  practice, 
when  a  time  was  fixed  for  performance  of  an  act,  or  the  giving 
of  a  notice,  and  the  time  expired  on  Sunday,  it  could  be  done 
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on  the  ensuing  Monday,  (dock  v.  Bunn,  6  Johns,  R.,  826 ;  Broome 
v.  Wellington,  1  Sand£  S.  Ct  R,  664;  JBiaseU  v.  Bissett,  11  Barb. 
R.,  96.) 

The  role  Was  stated  in  unqualified  language  by  Justice  Bron- 
SON  in  Salter  v.  Burt  (20  Wend.,  205.)  "  I  agree  to  the  doctrine 
laid  down  by  Gould,  J.,"  (in  Avery  v.  Stewart,  2  Conn.  R.,  69,) 
"  that  Sunday  cannot,  for  the  purpose  of  performing  a  contract, 
be  regarded  as  a  day  in  law,  and  it  should  for  that  purpose  be 
considered  as  struck  from  the  calendar.  In  computing  the  time 
mentioned  in  a  contract  for  doing  an  act,  intervening  Sundays 
are  to  be  counted ;  but  when  the  day  of  performance  fells  on 
Sunday,  it  is  not  to  be  taken  into  the  computation." 

In  Avery  v.  Stewart,  (2  Conn.  R,  69,)  the  Court  (six  Judges  to 
three)  held  that  when  a  contract  was  to  be  performed  on  a  par* 
ticular  day  of  a  month  in  future,  and  that  happened  to  be  Sun- 
day, it  was  to  be  performed  on  the  following  day.  The  action 
was  on  a  note  not  negotiable,  payable  in  sixty  days  from  date, 
in  cotton  yarn,  to  be  delivered  at  a  certain  place.  It  was  dated 
the  6th  of  December,  1816,  and  fell  due  the  4th  of  February, 
which  was  Sunday.  On  Monday,  what  was  equivalent  to  a 
tender  of  the  yarn  was  made.  The  debtor  could  not  be  re- 
quired to  pay,  nor  the  creditor  to  accept  payment  before  the  time 
appointed. 

The  case  of  Sands  v.  Lyon,  (18  Conn.  R,  18,)  is  an  authority 
which  covers  the  point  fully  and  decisively.  A  testator  de- 
vised lands  to  his  son,  on  condition  that  he  should  pay  A. 
$100  in  one  year  after  his  decease.  He  died  on  the  2d  day  of 
October,  1841.  The  2d  day  of  October,  1842,  fell  on  Sunday. 
A  tender  on  the  ensuing  Monday  was  held  good.  The  day  of 
the  death  was  to  be  excluded  from  the  computation.  By  doing 
so,  the  day  of  the  expiration  of  the  year  would  be  Sunday.  The 
defendant  had  a  full  year  allowed  him  for  paying  the  money,  and 
was  not  bound  to  pay  it  on  the  Saturday  preceding  the  day  on 
which  the  year  expired. 

It  appears  to  me,  from  this  review  of  the  law,  that  the  Court 
is  warranted  in  saying  that  when,  from  accident  or  mutual  error, 
the  day  of  fulfilling  an  agreement  falls  upon  Sunday,  there  is 
enough  of  principle  -and  authority  to  justify  the  party  in  deferring 
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his  performance  to  the  Monday  ensuing,  without  impairing  a 
right,  or  incurring  a  forfeiture. 
The  judgment  must  be  for  the  plaintiff 

Pierrepont,  J.,  dissented 

Judgment  for  plaintiff. 


James  W.  Elwell  and  others,  Plaintiffs  and  Appellants,  v. 
Moses  Chamberlain,  Defendant  and  Respondent 

L  A  lender  cannot  avoid  his  own  contract  on  the  ground  that  it  contains  a 
usurious  reservation  in  his  own  favor. 

2.  A  sale  of  a  note  valid  in  the  hands  of  the  vendor  may  be  made  for  any 
price  the  vendor  chooses  to  accept  therefor,  and  it  is  not  usury. 

3.  Where  a  party  being  applied  to  by  a  broker  to  purchase  a  note  having 
about  three  months  to  run,  (which  the  maker  has  placed  in  the  broker's 
hands  to  raise  money,)  and  not  being  willing  to  purchase  the  note,  consents 
in  good  faith  to  exchange  his  own  note  for  it,  and  receive  a  compensation 
of  two  and  one-half  per  cent  for  such  advance  or  sale  of  his  credit,  the 
transaction  is  (according  to  the  weight  of  authority  in  New  York)  not  usu- 
rious per  se.  Such  a  transaction  may  be  usurious  when  it  is  resorted  to  as 
a  cover  for  usury ;  but  where  the  honest  intent  and  meaning  of  the  trans- 
action is  to  give  to  another  the  use  of  one's  credit  for  a  compensation,  it  is 
lawful  (Phrrepont,  J.,  dissented.) 

4.  On  a  sale  of  a  promissory  note,  both  parties  dealing  In  good  faith,  and 
negotiating  openly,  one  offering  and  the  other  requiring  a  discount,  in  view 
of  the  very  risk  of  payment  involved  in  the  transaction,  after  the  note  has 
been  delivered  and  accepted  and  the  purchaser  has  given  his  check  for  the 
agreed  price,  the  purchaser  cannot  stop  payment  of  his  check  and  resist  its 
payment  on  the  mere  ground  that  the  makers  of  the  note  had  stopped  pay- 
ment before  the  sale.  Such  circumstances  do  not  amount  to  a  failure  of 
the  consideration  of  the  check.  (Pisbrkpoht,  J.,  dissented.) 

5.  When  a  broker,  who  is  employed  by  the  plaintiff  to  sell  a  note,  is  guilty 
of  a  false  and  fraudulent  representation,  upon  faith  whereof  the  defendant 
buys  the  note,  the  defendant  may  rescind  the  contract  and  return  the  note, 
and  refuse  payment  of  his  check  given  for  the  price.  The  plaintiff  seekmf 
to  enforce  a  contract  made  by  his  agent,  is  affected  by  the  agent's  fraud, 
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although  he  never  authorized  the  false  representation,  nor  knew  that  it 
was  made  down  to  the  time  of  the  trial. 

&  Bat  to  entitle  a  party  to  rescind  a  contract  on  the  ground  of  such  fraudu- 
lent representation,  it  most  appear  not  only  that  it  was  material  and  untrue 
but  that  he  acted  on  the  faith  thereof;  which  imports  not  merely  that 
he  believed  the  fact  to  be  as  it  was  represented  to  be,  but  that  such  belief 
was  founded  on  the  representation. 

7.  When  there  is  a  conflict  of  testimony  in  regard  to  the  question  whether 
the  representation  was  made,  or  whether  the  fact  reported  was  true,  or 
whether  the  defendant  acted  in  reliance  on  the  representation,  or  sought 
and  acted  on  other  information,  it  is  error  to  direct  the  jury  to  find  for  the 
defendant  Such  a  direction  is  not  proper,  unless  the  case  be  such,  upon 
the  pleadings  and  proofs,  that  a  verdict  of  the  jury  for  the  plaintiff  would 
be  set  aside  as  against  law  or  against  evidence. 
(Before  Slossok,  Woodruff  and  Phrrxpoht,  J.  J.) 
Heard,  October  5, 1858;  decided,  March  12, 185a 

This  action  was  brought  against  the  defendant  as  drawer  of  a 
bank  check  for  $2,215.20,  dated  October  14th,  1866,  drawn  on 
the  Nassau  Bank,  payable  to  the  order  of  G.  N.  Mills,  and  by 
him  indorsed  to  the  plaintiife;  payment  whereof  was  duly  de- 
manded, and  being  refused,  the  defendant  had  notice  thereof. 

The  answer  sets  up,  by  way  of  defense,  that  on  and  before  the 
13th  day  of  October,  1866,  the  defendant  held  and  owned  a 
promissory  note  made  by  the  firm  of  Lane,  West  k  Co.,  which 
was  payable  on  the  said  18th  day  of  October,  1866,  and  which 
had  been  placed  in  the  Central  Bank  of  Brooklyn,  for  collec- 
tion; that  before  the  said  note  became  due,  the  plaintiffs  hav- 
ing in  their  hands  another  note  for  $2,240.20,  due  October 
23, 1866,  made  by  Lane,  West  &  Co.,  employed  a  broker  to  sell 
it  for  them ;  that  such  broker  placed  it  in  the  hands  of  another 
broker,  C.  N.  Mills,  to  sell  for  the  plaintiife;  that  Mills  applied 
to  the  defendant  to  purchase  the  note,  and  that  the. defendant  re- 
fused to  buy  it  until  the  first  named  note  already  held  by  him 
should  be  paid ,  that  on  the  14th  day  of  October,  Mills  stated  to 
the  defendant  that  such  first  named  note  had  been  paid,  and 
thereupon  the  defendant,  not. knowing  whether  such  first  named 
note  had  been  paid  or  not,  but  relying  solely  on  the  statement  of 
Mills,  purchased  from  Mills  the  note  which  he  offered  for  sale, 
for  the  price  of  $2,216.20,  and  gave  him  the  bank  check  in  ques- 
tion, which  check  Mills  indorsed  to  the  plaintiife;  that  Mills 
Bosw^-Vol.  IV.  41 
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acted  as  the  plaintiffs'  agent ;  that  the  said  first  named  note  had 
not  been  paid,  and  that  Mills'  statement  was  entirely  untrue;  that 
Lane,  West  &  Co.  failed  on  the  9th  of  October,  of  which  the  de- 
fendant was  ignorant  The  answer  then  further  alleges  that  the 
note  of  Lane,  West  &  Co.,  so  sold  by  Mills  to  the  defendant,  was 
made  by  them  for  the  purpose  of  being  sold  in  the  market  to 
raise  money,  and  for  no  other  cause  or  consideration ;  and  that 
the  same  came  into  the  hands  of  the  plaintiffs  "  without  any  legal 
consideration  paid  therefor  whatever ;"  and  that  the  plaintiffs, 
through  the  same  brokers,  sold  it  to  the  defendant  under  an  ille- 
gal and  usurious  agreement,  by  which  the  defendant  deducted 
therefrom  a  sum  greater  than  the  legal  discount  for  the  time  the 
note  had  to  run,  viz. :  $25  for  nine  days,  and  gave  the  check  in 
question  for  the  balance. 

The  action  was  tried  in  January,  1857,  and  on  that  trial  the 
defendant  gave  evidence  tending  to  prove  that  he  was,  on  the 
14th  day  of  October,  1856,  induced  to  purchase  the  note  for  which- 
the  check  was  given  by  the  unqualified  representation  of  C.  N. 
Mills,  that  the  note  of  Lane,  West  &  Co.,  due  the  previous  day, 
was  paid,  and  that  the  purchase  was  made  in  sole  reliance  upon 
the  truth  of  that  representation,  as  distinctly  understood  between 
the  defendant  and  Mills  at  the  time.  That  the  check  in  question 
was  given  upon  that  purchase,  and  that  the  representation  of 
Mills  was  untrue,  and  the  note  in  truth  was  not  paid,  but  was 
protested  for  non-payment.  That  Mills  was  expressly  informed 
that  the  defendant  would  not  become  the  purchaser  of  another 
note  of  Lane,  West  &  Co.,  while  holding  the  first  note  unpaid,  and 
that  the  negotiation  and  purchase  proceeded  upon  that  under- 
standing. 

On  that  trial,  however,  the  jury  were  instructed  peremptorily 
to  find  a  verdict  for  the  plaintiff. 

The  General  Term,  on  appeal  from  the  judgment,  ordered  a 
new  trial  on  the  ground  that  Mills,  although  not  directly  employed 
by  the  plaintiffs  to  make  the  sale,  was  their  agent  therein.  That 
they  could  not  insist  upon  the  sale  made  by  him,  and  claim  the 
benefit  thereof  without  being  affected  by  his  misrepresentations. 
That  if  the  sale  was  made  and  the  check  in  question  was  procured 
by  Mills  from  the  defendant  by  such  misrepresentation,  the  defend- 
ant acting  in  known  reliance  upon  the  truth  of  what  Mills  stated 
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it  was  erroneous  to  charge  the  jury  that  the  plaintifls  were  entitled 
to  recover.    2  Bosw.  280. 

The  action  was  again  brought  to  trial  on  the  20th  of  May,  1858, 
before  Mr.  Justice  Pierrepont  and  a  jury. 

On  this  second  trial,  the  testimony  of  the  defendant  was  the  same 
as  on  the  first,  viz. :  That  Mills  offered  the  note  of  Lane,  West 
k  Co.,  to  the  defendant,  a  few  days  prior  to  the  18th  of  October, 
and  defendant  told  him  he  already  had  as  much  of  Lane,  West 
k  Co.'s  paper  as  he  wanted ;  that  defendant  then  had  a  note  made 
by  them  for  the  same  amount,  due  on  the  18th,  in  a  bank  in 
Brooklyn,  and  if  that  was  paid  at  maturity  defendant  would  then 
buy  the  note  in  question.  That  Mills  called  again  on  the  14th  of 
October,  and  said :  "  Your  note  is  paid ;  Lane,  West  k  Co.,  paid 
it  yesterday ;  now,  according  to  your  promise,  you  must  buy  this 
note."  That  defendant  replied :  "I  do  not  know  whether  my 
note  is  paid  or  not ;  but  if  you  say  it  is  paid,  I  will  take  your 
word  for  it  and  buy  your  note."  Mr.  Mills  rejoined,  "  it  is  paid ;" 
and  that  accordingly  he  (the  defendant)  took  the  note,  deducting 
$25  from  the  face  of  the  note,  and  gave  the  check  in  question  for 
the  consideration  money.  That  he  learned  the  next  morning,  by 
notice  of  protest  received  through  the  mail,  that  the  note  in  the 
Brooklyn  Bank  was  not  paid,  and  he  then  stopped  the  payment 
of  bis  check  and  sent  the  note  back  to  Mills. 

Mills,  on  the  other  hand,  testified  thaton  the  morning  of  the  14th, 
he  had  heard  from  a  third  person  that  the  note  of  Lane,  West  k 
Co.,  due  the  previous  day,  had  been  paid,  and  supposed  it  was  so ; 
and  that  he  told  the  defendant  that  it  was  paid.  That  the  defend- 
ant would  not  then  buy  the  note,  but  said  that  he  had  received  no 
news  of  that  note,  and  then  said  that  he  would  not  take  the  note 
offered  by  Mills.  That  just  before  three  o'clock  in  the  afternoon, 
he  met  him  near  the  steps  of  his  office ;  that  defendant  was  coming 
from  the  north  and  said,  "  I  believe  that  note  is  paid,  and  I  have 
made  up  my  mind  to  buy  this."  That  they  then  went  up  stairs 
and  defendant  gave  Mills  the  check.  That  at  that  time  he  (Mills) 
did  not  tell  the  defendant  that  the  other  note  was  paid. 

This  testimony  of  Mills  is  in  some  degree  corroborated  by  that 
of  the  plaintiff,  who  testified  that  he  asked  the  defendant,  on  the 
15th,  why  payment  of  the  check  was  stopped?  "He  said  he 
had  received  a  notice  of  protest  of  a  note  of  Lane,  West  k  Co., 
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which  he  had  deposited  in  the  Nassau  Bank,  which  bank  kept 
an  account  with  the  Central  Bank  of  Brooklyn,  where  the  note 
was  payable.  He  said  he  had  presumed  the  note  was  paid,  for 
that  up  to  three  o'clock  on  the  14th,  on  going  to  the  Nassau 
Bank,  they  had  told  him  they  presumed  it  was  paid  as  they  had 
received  no  notice  of  protest  He  did  not  say  anything  about 
Mills  haying  assured  him  that  the  note  was  paid." 

"  I  think  he  said  he  went  to  the  bank ;  he  said  they  told  him 
that  if  the  note  was  not  paid  they  should  have  received  notice  of 
protest  before  three  o'clock."  *  *  *  *  "  He  said,  up  to  three 
o'clock  of  the  day  before,  they  had  received  no  notice  of  protest  at 
the  Nassau  Bank,  and  he  had  presumed  from  that  the  note  was  paid," 

It  was  also  proved  that  a  note  of  Lane,  West  &  Co.,  was  pro- 
tested on  the  6th  of  October,  through  an  oversight;  that  they 
paid  some  $60,000  between  the  9th  and  13th,  and  that  the  19th 
was  the  last  day  on  which  they  paid ;  and  that  they  stopped  pay- 
ing notes  on  the  18th  of  October,  and  made  an  assignment  on  the 
17th ;  but  that  they  could  have  obtained  $20,000  on  their  credit 
on  the  15th  without  difficulty. 

In  relation  to  the  plaintiff'  title  to  the  note  so  sold  to  the 
defendant,  it  was  testified  that  it  was  made  by  Lane,  West  &  Co., 
payable  to  their  own  order,  and  placed  in  the  hands  of  a  broker, 
11  to  be  sold  in  the  market."  That  their  broker  delivered  it  to 
another  who  testified,  "  I  exchanged  that  note  with  the  plaintiffs 
for  their  note  for  the  same  amount;  I  allowed  them  two  and  a 
half  per  cent  on  the  face  of  it  on  the  exchange."  This  was  in 
July,  1856;  that  the  plaintiffs7  note  was  paid;  that  two  and  a 
half  per  cent  is  a  customary  charge  for  such  a  transaction:  and 
the  plaintiff  testified,  "  Hotchkiss "  (the  broker)  "  came  to  me 
and  wanted  me  to  buy  the  note ;  not  having  the  money  I  de- 
clined; he  proposed  that  we  should  give  him  our  credit  for  it; 
I  told  him  when  we  sold  our  credit  we  charged  two  and  half  per 
cent ;  he  said  I  might  have  it  at  that,  and  he  gave  me  a  check 
for  that  amount" 

The  Judge  thereupon  directed  the  jury  to  find  a  verdict  for  the 
defendant,  and  the  plaintiffs'  counsel  excepted. 

From  the  judgment  entered  upon  the  verdict  rendered  for  the 
defendant  under  this  direction  the  plaintiffs  appeal  to  the  Gen- 
eral Term, 
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R  GL  Benedict,  for  the  plamtifls  (appellants). 

L  This  transaction  was  in  perfect  good  faith  in  all  parties. 
There  is  no  ground  for  even  a  suspicion  of  fraud. 

IL  Elwell  gave  value  for  the  note  when  he  gave  for  it  his  own 
note  of  equal  amount 

Elwell  gave  value  for  the  check  when  he  gave  the  note  of  Lane, 
West  &  Co.  for  it  That  note  was  not  valueless.  The  nature  of 
the  transaction  shows  that  there  was  no  warranty. 

He  was  a  bona  fide  holder  for  value,  in  both  cases,  without 
notice  of  any  defense. 

TTTT  The  previous  conversation  between  Mills  and  defendant, 
about  a  previous  note  of  Lane,  West  &  Co.,  did  not  affect  the 
plaintiff 

1.  Mills  was  not  the  agent  of  plaintiff)  in  that  conversation. 

2.  The  plaintiff  expressly  refused  then  to  take  the  note,  till  he 
should  be  satisfied  by  his  own  inquiries.  He  purchased  on  his 
own  information. 

IV.  Lane,  West  &  Co.  were  in  good  credit  at  the  time,  nor  had 
any  of  the  parties  any  suspicion  of  a  failure. 

Y.  If  the  proof  is  not  clear  that  the  transaction  was  fair ;  that 
the  defendant  in  fact  took  the  risk  of  the  note  being  paid;  that 
Mills  did  not,  at  the  time  of  selling  the  note,  make  any  represen- 
tations as  to  payment  of  the  previous  note ;  that  Mills  was  not' 
the  agent  of  the  plaintiff  then  the  Court  should  have  allowed 
the  case  to  go  to  the  jury. 

Wm.  M.  Allen  for  the  defendant  (respondent). 

L  The  purchase  of  the  note  for  which  the  check  was  given, 
was  on  condition,  and  the  condition  having  failed,  a  recovery 
cotild  not  be  had,  and  Mills  making  a  false  representation  to 
obtain  the  check,  no  action  will  lie ;  fraud  vitiates  everything. 

See  the  opinion  of  the  Court  in  this  case.  (2  Bosw.,  230.) 

EL  The  plaintiffs,  having  adopted  the  acts  of  Mills,  are  respon- 
sible for  all  he  did.  (Story  on  Agency,  §§  249,  250.) 

DX'  The  makers  of  the  note  having  failed  at  the  time,  is  a 
good  defense.  Ontario  Bank  v.  Lighibody,  (13  Wend.,  101,) 
Oohnlie  v.  Besly.  (2  Denio,  139.) 
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By  the  Court — Woodruff,  J.  The  defense  set  up  in  this 
action  embraces  four  grounds  upon  which  the  defendant  insists 
that  he  is  not  liable  upon  the  check  in  controversy,  which,  though 
not  separately  stated  as  distinct  defenses,  as  required  by  section  150 
of  the  Code,  are  found  in  facts  which  are  averred  in  the  answer. 

1st.  That  the  check  was  obtained  from  the  defendant  by  repre- 
sentations made  to  him  by  the  plaintiffs'  agent,  ^hich  represen- 
tations were  of  a  material  fact,  known  to  the  agent  to  form  an 
inducement  to  the  giving  of  the  check,  and  which  were  relied 
upon  by  the  defendant,  but  which  representations  were  false. 

2d.  That  the  sole  consideration  of  the  check  was  the  sale  to 
the  defendant  of  a  promissory  note  of  Lane,  West  &  Co.,  and 
tha^t  that  firm  had  failed  when  the  sale  was  made,  and  so  the 
defendant  had  a  right  to  rescind  the  contract,  return  the  note  and 
refuse  to  pay  the  check. 

8d.  That  the  plaintiffs  paid  "no  legal  consideration  for  the 
note  so  sold,"  which  averment  the  defendant  now  claims  to 
have  been  sufficiently  established  by  the  evidence  that  the  note 
was  made  by  Lane,  West  &  Co.,  to  be  sold  in  the  market,  and 
the  plaintiffs  received  the  note  in  exchange  for  their  own  note 
and  received  twowand  a  half  per  cent  for  making  the  exchange, 
and  the  defendant  claims  that  this  rendered  the  note  usurious  in 
the  plaintiffs'  hands' and  void,  and  therefore  that  the  defendant 
could  not  recover  thereon,  and  so  the  consideration  for  the  check 
has  failed,  or  that  in  truth  there  was  no  legal  consideration  for 
the  check. 

And  4th.  That  the  defendant  having  himself  bought  the  note 
at  a  discount  greater  than  the  lawful  discount  at  7  per  cent,  the 
transaction  between  him  and  the  plaintiffs  was  void  by  reason 
of  the  usury  which  the  defendant  reserved,  and  he  may  repu- 
diate the  transaction  on  that  ground. 

If  either  of  these  defenses  is  sufficient  in  law,  and  the  facts  con- 
stituting such  defense  are  either  admitted  or  are  clearly  proved 
without  contradiction,  then  the  direction  to  the  jury  was  proper; 
there  was  nothing  in  dispute  which  ought  to  have  been  submit- 
ted to  the  jury  in  any  other  form. 

On  the  other  hand,  if  these  defenses  are  insufficient  in  law,  or 
the  state  of  the  proofs  was  such  that  the  Court  could  not  properly 
hold  as  matter  of  law  that  a  defense  was  established,  then  so  far 
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-  as  material  facts  were  in  dispute  the  case  should  have  been  sub- 
mitted to  the  jury  under  appropriate  instructions.  Unless  the 
pleadings  and  proofs  presented  such  a  case  that  a  verdict  for  the 
plaintifls  would  have  been  against  law  or  against  evidence  a  per- 
emptory instruction  to  find  a  verdict  for  the  defendant  was  not 
warranted. 

To  consider,  then,  the  grounds  of  defense  relied  upon,  revers- 
ing the  order  of  the  foregoing  statement, 

1.  It  is  insisted  that  the  defendant  having  purchased  the  note 
of  Lane,  West  k  Co.,  from  the  plaintiffs,  at  a  greater  discount 
than  the  legal  rate  for  the  time  it  had  to  run,  is  not  bound  to 
pay  the  check  given  for  the  consideration  of  that  purchase.  This 
assumes  that  the  transaction  between  Mills  (the  broker)  and  the 
defendant  was  usurious,  and  that  the  transaction  between  them 
was  in  substance  a  loan  by  the  defendant  upon  usury.  And  it 
argues  that  the  lender  upon  usury  may  avoid  the  contract  on  the 
ground  of  his  own  reservation  to  himself  of  more  than  legal 
interest 

This  is  a  novel  view  of  the  design  and  effect  of  the  laws 
against  usury.  They  have  heretofore  been  regarded  as  designed 
for  the  protection  of  borrowers  only,  and  so  far  as  they  are  puni- 
tive in  their  nature  are  said  to  be  intended  to  punish  the  usurious 
lender.  We  think  he  cannot  allege  his  own  violation  of  the 
statute  as  a  reason  for  not  paying  his  check.  (La  Farge  v.  Herder 
et  al.,  5  Seld.,  241.) 

Again,  as  between  the  defendant  and  the  plaintifls,  (or  Mills, 
the  agent,)  if  the  note  was  a  valid  note  in  the  hands  of  the  plain- 
tiffs there  was  no  usury.  Ever  since  the  final  decision  in  Oram 
v.  Hendricks,  (7  Wend.,  569,)  it  is  settled  in  this  State,  that  the 
holder  of  a  promissory  note  which  is  valid  in  his  hands  may  sell 
it  for  any  price  he  thinks  proper ;  and  where,  as  in  the  present 
case,  the  vendor  does  not  indorse  the  note,  it  was  not  before  that 
time,  doubtful  that  the  transaction  was  perfectly  valid.  A  pro- 
missory note  is  as  much  the  subject  of  sale  as  any  other  species  of 
property.  (3  Wend.,  62 ;  8  Cow.,  685;  15  J.  R.,  44,  and  cases 
cited  in  the  notes  to  the  2d  ed.) 

Whether  the  note  sold  to  the  defendant  was  or  was  not  valid 
in  the  hands  of  the  plaintiffs  will  be  presently  considered.  That 
is  the  subject  of  another  ground  of  defense,  viz.,  failure  of  con- 
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fiideration.  But  in  regard  to  the  claim  that  there  was  usury  be- 
tween the  defendant  and  the  plaintiffs,  it  must  suffice  to  say :  that 
the  defendant  cannot  set  up  his  own  usurious  reservation  as  a 
defense ;  that  if  the  note  was  valid  in  the  hands  of  the  plain- 
tiffs, there  was  no  usurious  reservation ;  and  if  the  note  was  void 
in  the  plaintiff  hands  so  that  they  could  convey  no  title,  that 
amounted  to  a  failure  of  consideration,  and  we  will  inquire  into 
it  when  we  discuss  that  point,  which  is  next  in  order,  viz. : 

2.  It  is  averred  in  the  answer  that  the  note  which  was  sold  to 
the  defendant  u  came  into  the  hands  of  the  plaintiffs  without  any 
legal  consideration  paid  therefor,  whatever."  Under  this  aver- 
ment the  defendant  claims  that  he  may  properly  insist  that  the 
plaintiffs  received  the  note  from  the  makers' upon  a  usurious 
contract  with  them,  and  so  acquired  no  legal  title.  It  requires 
very  great  liberality  in  the  construction  of  the  pleadings  to  war- 
rant such  a  defense  under  such  an  averment.  We  have,  how- 
ever, considered  the  question  so  raised  upon  the  merits  as  if  the 
averment  were  sufficient  to  raise  the  question.  The  note,  for 
which  the  check,  now  in  suit,  was  given,  was  made  by  Lane, 
West  &  Co.,  for  sale  in  the  market  to  raise  money  for  their  use. 
It  was  placed  in  a  broker's  hands  to  be  sold.  He  took  it  to  the 
plaintiffs,  in  July,  before  its  maturity,  and  the  plaintiffs  declined 
purchasing  it.  But  after  some  negotiation  the  plaintiffs  consented, 
as  the  broker  testifies,  to  exchange  their  note,  for  the  same  amount, 
for  the  note  referred  to,  the  broker  allowing  them  two  and  a  half 
per  cent  on  the  face  of  it  on  the  exchange.  The  testimony  of  one 
of  the  plaintiffs,  is,  that  after  he  had  declined  buying  it,  the  broker 
proposed  that  the  plaintiffs  should  give  him  their  credit  for  it,  and 
being  told  that  when  they  sold  their  credit  they  charged  two  and 
a  half  per  cent,  the  broker  assented  and  paid  the  two  and  a  half 
per  cent  for  the  exchange  of  notes. 

Where  a  transaction  is  in  substance  a  loan  of  money,  goods  or 
things  in  action,  a  reservation  of  a  greater  sum  than  the  legal 
discount  makes  the  transaction  void,  whatever  device  is  adopted 
to  conceal  its  true  nature,  or  by  whatever  form  the  object  is 
accomplished. 

Two  and  one-half  per  cent,  deducted  in  July,  from  the  fece  of 
a  note,  which  was  payable  in  October,  is  a  greater  deduction  than 
after  the  rate  of  seven  per  cent  per  annum. 
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It  was  held  in  Dunham  v.  Dey,  (13  J.  E.,  40,)  that  where  an 
exchange  of  notes  was  made  for  the  purpose  of  raising  money, 
at  a  greater  rate  of  interest  than  seven  per  cent  per  annum,  and  the 
transaction  was  so  understood,  and  the  plaintiff  charged  under 
the  name  of  commissions,  for  advancing  his  notes  and  making 
such  exchange,  a  greater  Bum  than  the  legal  rate  of  interest,  the 
transaction  was  intrinsically  a  loan  and  usurious  and  void. 

In  Dey  v.  Dunham,  (2  John.  Oh.,  192,)  where  the  defendant 
gave  his  note  in  exchange  for  another  of  the  same  amount,  both 
having  six  months  to  run,  and  charged  two  and  a  half  per  cent 
commission  for  his  risk,  Chancellor  Kent  held  that  this  was  not 
usurious,  because  the  commissions  did  not  exceed  the  legal  rate 
of  interest  for  six  months.  And  the  Chancellor  adds,  "  if  he  had 
taken  more  than  at  the  rate  of  7  per  cent  per  annum  for  the 
amount  of  his  notes  for  the  time  they  had  to  run  it  would  pro- 
bably have  been  usuiy  in  disguise."  (Eeferring  to  13  J.  R,  40,  and 
ICamp.  N.RR/177.) 

In  Dunham  v.  Goidd,  (16  J  R,  367,)  the  plaintiff  exchanged  his 
own  notes  for  others  and  charged  two  and  a  half  per  cent  commis- 
sion, that  being  more  than  after  the  legal  rate  of  discount  for  the 
time  the  notes  had  to  run,  and  the  jury  found  that  this  exchange 
was  for  the  purpose  of  raising  money  at  a  greater  rate  of  interest 
than  seven  per  cent  per  annum,  and  the  Court  of  Errors  unani- 
mously affirmed  a  judgment  for  the  defendant  The  verdict  was 
deemed  to  establish  that  it  was  a  shift  or  contrivance  to  get  rid 
of  the  statute  of  usury. 

In  Fanning  v.  Dunham,  (5  Johns.  Ch.,  122,)  the  transaction 
was  similar,  and  the  Chancellor  being  of  opinion  that  the  trans- 
action was  an  exchange  of  notes  for  the  purpose  of  raising  money 
by  the  one  party,  and  for  the  purpose  of  exacting  a  premium  of 
two  and  a  half  per  cent  for  the  loan  of  his  paper  by  the  other, 
held  the  transaction  void  for  usury. 

In  Steele  v.  Whipple,  (21  Wend.,  103,)  a  .charge  for  indorsing 
and  procuring  the  note  of  another  to  be  discounted  in  the  bank 
had  been  made  which  exceeded  the  rate  of  seven  per  cent  per 
annum,  and  the  Supreme  Court  held,  such  ihdofser  having  taken 
up  the  note,  that  the  note  was  void  in  his  hands  for  usury.  Mr. 
Justice  Cowbn  says :  "  If  one  man  give  his  acceptance  or  note  for 
another,  on  an  agreement  for  a  compensation,  it  has  long  been 

Bosw.— Vol.  IV.  42 
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settled  that  this  is  usury  per  se."  *  *  *  "  I  have  no  hesita- 
tion in  saying  that  a  man  can  no  more  lend  his  indorsement  for  a 
compensation  beyond  seven  per  cent,  than  his  money." 

On  the  other  hand,  it  was  held  by  the  Supreme  Court  in 
Trotter  v.  Curtis,  (19  J.  R.,  160,)  that  a  charge  by  a  commission 
merchant  of  two  and  a  half  per  cent>  in  addition  to  interest  for 
advances  made  (without  funds  in  hand)  to  pay  the  drafts  of  his 
principal,  was  not  usurious,  if  not  intended  as  a  cover  with  a 
usurious  intention;  and  in  Suydam  v.  WestfdU,  (4  Hill,  211,)  the 
Supreme  Court  held  that  an  agreement  by  the  principal  to  keep 
his  commission  merchant  in  funds  by  shipments  of  produce,  ancl 
to  pay  him  two  and  a  half  per  cent  on  all  advances  met  by  the 
commission  merchant  otherwise  than  with  produce,  was  not 
necessarily  usurious ;  and  the  jury  having  found  that  the  charge 
was  a  reasonable  compensation  for  trouble,  and  warranted  by  the 
usage  of  trade,  the  transaction  was  sustained. 

In  Ketchum  v.  Barber,  it  was  held  by  the  Supreme  Court,  (4 
Hill,  244,)  that  the  bona  fide  sale  of  one's  credit  by  way  of 
guaranty  or  indorsement,  though  for  a  compensation  exceeding 
legal  interest,  is  not  usurious,  if  the  transaction  be  unconnected 
with  a  loan  between  the  parties.  The  plaintiff  had  charged  two 
and  a  half  or  three  per  cent  for  indorsing  the  paper  of  another.  In 
the  opinion  in  this  case,  Chief  Justice  Nelson  repudiates  the  idea 
that  the  question  of  usury  or  no  usury  depends  on  the  inquiry 
whether  the  per  centage  charged  exceeds  seven  per  cent  per  an- 
num for  the  time  the  credit  is  to  continue,  and  holds  that  an 
extravagant  charge  for  a  guaranty  purely  as  such,  is  no  more 
usury  than  if  exacted  for  goods  or  stocks,  or  any  other  species  of 
property,  and  he  reviews  the  previous  cases  bearing  on  the  ques- 
tion. (See  Oakley  v.  Boorman,  21  Wend.,  588.) 

But  in  the  Court  of  Errors,  although  the  judgment  of  the  Su- 
preme Court  was  affirmed  on  another  ground,  a  majority  of  the 
judges  appear  to  have  been  of  opinion  that  a  charge  for  merely 
indorsing  another's  paper  constitutes  usury  if  it  exceed  the  rate 
of  seven  per  cent  per  annum  for  the  period  of  credit* 

Assistant  Vice-Chancellor  Sandford,  in  The  New  York  Dry 
Dock  Co.  v.  The  American  Life  Insurance  and  Trust  (b.}  (3  Sand., 
Ch.  R.,  256,)  reviews  the  doctrines  applicable  to  an  exchange  of 
paper  and  a  sale  of  credit,  and  he  also  repudiates  the  idea  that 
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when  a  charge  of  commission  for  lending  one's  credit  is  tolerated 
At  all,  it  is  to  be  limited  to  the  legal  rate  of  interest ;  and  his  con- 
clusion, from  an  examination  of  the  cases,  is,  that  wherever  a 
commission  is  charged  by  the  lender,  unless  it  be  for  some  real 
service  distinct  from  the  loan  itself,  and  then  be  a  moderate  and 
reasonable  charge,  it  must  infallibly  be  referred  to  the  use  of  the 
credit  loaned,  and  would  constitute  usury.  Upon  all  the  facts  in 
that  case,  however,  he  finds  that  the  transaction  was  a  loan,  in- 
tended to  enable  the  borrowers  to  obtain  money,  for  which  they, 
in  the  first  instance,  applied  to  the  defendants,  and  that  the 
various  reservations  could  not  be  referred  to  anything  but  a  com- 
pensation for  a  loan,  which  at  first  consisted  of  certificates  of  de- 
posit, and  when  they  were  paid  by  the  defendants,  the  transaction 
was  in  truth  a  loan  of  money. 

If  the  question  were  to  be  determined  according  to  the  weight 
of  authority  resulting  from  the  cases  above  mentioned,  it  would 
seem  that  a  reservation  of  a  commission  upon  an  advance  of 
one's  credit,  whether  by  way  of  indorsement  upon  paper  made  to 
be  discounted  by  a  third  party,  or  by  way  of  exchange  of  notes, 
if  not  invariably  usurious,  whatever  be  the  rate,  is  so  when  the 
commission  charged  exceeds  the  rate  of  seven  per  cent  per  an- 
num for  the  time  the  credit  is  to  run,  unless  it  is  shown  that  the 
commission  was  not  charged  as  and  for  compensation  for  the 
advance  of  credit  and  the  risk  of  loss,  but  for  some  other  and  dis- 
tinct consideration,  as  for  services  or  trouble  to  be  taken  or  per- 
formed. 

And  when  the  case  last  cited  came  before  the  Court  of  Ap- 
peals, Mr.  Justice  Cady  in  his  opinion  insists  strenuously  upon 
the  law  as  in  substance  thus  stated,  and  holds  that  an  exchange 
of  credits  with  a  reservation  of  more  than  seven  per  cent  per 
annum  to  one  of  the  parties,  is  usurious  and  void. 

But  we  are  informed  by  the  report  of  the  case  in  the  Court  of 
Appeals,  (3  Comst,  362,)  that  a  majority  of  the  court  concurred 
in  the  reasons,  and  placed  their  judgment  upon  the  grounds 
stated  in  the  opinion  of  Mr.  Justice  Gardiner. 

In  that  opinion  he  begins  with  dissenting  from  the  views  of  Mr. 
Justice  Cady  on  the  very  point  we  are  now  considering.  He 
defines  credit  as  "  the  capacity  of  being  trusted ;"  "  it  cannot  be 
loaned."     "  When  A.,  for  a  consideration  paid  by  B.,  executes  a 
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promissory  note  and  delivers  it  to  B.  to  be  used  for  his  benefit,  it  ib 
not  a  chose  in  action  in  the  hands  of  B.,  and  yet  he  hqp  received 
precisely  what  he  contracted  and  paid  for,  namely :  the  privilege 
of  availing  himself  of  A.'s  credit  with  third  persons.    When  the 
credit  is  used  and  a  trust  obtained,  its  whole  office  is  fulfilled;  it 
becomes  functus  officio,  and  in  the  nature  of  things,  can  never  be 
returned.    The  credit  of  one  person  may  be  rendered  available  to 
another  by  gift  or  sale,  and  in  no  other  way.    This  may  be  done 
*      *      as  an  exchange  of  notes,  which  is  a  sale  of  one  promise 
for  another.    *    *    When  the  responsibility  is  incurred  gratui- 
tously, it  is,  in  popular  language,  a  loan ;  and  when  for  a  con- 
sideration, a  sale  of  credit    In  this  sense,  a  sale  of  credit  is  no 
more  within  the  prohibition  against  usury  than  a  sale  of  mer- 
chandise.   It  is  sometimes  asked,  Why  should  a  man  be  permitted 
to  receive  ten  per  cent  on  an  exchange  of  notes,  when,  if  he 
advanced  money  on  the  same  security,  he  would  get  but  seven? 
The  answer  is,  For  the  same  reason  that  he  is  permitted  to 
receive  $20  for  six  months'  use  of  fhrniture  valued  at  $100. 
The  one  is  prohibited  and  the  other  not"    After  further  like 
propositions  and  a  review  of  some  of  the  cases,  he  says :  "  Neither 
sales  of  credit  nor  loans  or  sales  of  property  other  than  money  are 
touched  by  the  statute.    It  is  not  enough  that  the  vendee  wants 
money  and  that  this  is  known  to  the  opposite  party.    Neither 
the  necessities  of  the  vendee  nor  the  use  he  contemplates  making 
of  his  purchase  will  deprive  the  vendor  of  his  right  to  determine 
for  himself  the  terms  on  which  he  will  part  with  his  property." 

"It  follows  that  in  every  instance  where  the  contract  is  in 
form  one  of  sale  or  exchange,  *  *  *  if  the  Court,  in  looking 
at  the  whole  transaction,  can  see  that  the  value  secured  to  the 
vendor  was  in  good  faith  but  the  price  of  the  thing  sold  or 
exchanged  by  him,  there  can  be  no  usury  whatever  the  price 
may  be  or  the  mode  in  which  it  may  be  reserved." 

These  views  wer6  re-affirmed  in  Leavitt  v.  De  Launy,  (4  Oomst, 
363,)  which  was  affirmed  in  the  Court  of  Appeals,  "for  the  rea- 
sons stated  in  the  opinion  of  Gardiner,  J." 

In  More  v.  Howland,  (4  Denio,  268,)  the  plaintiffs  had  consented 
to  advance  their  own  notes  to  the  defendants,  which  the  latter 
should  pay  or  provide  for  at  maturity,  and  for  this  the  plaintifls 
were  to  receive  a  commission  or  compensation  of  two  and  a  half  per 
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cent  (which  was  more  than  seven  per  cent  per  annum  for  the  period 
of  credit.)^  Bbonson,  Oh.  J.,  says  "it  was  a  sale  of  credit  and 
nothing  more ;"  "  there  was  no  usury  in  the  case."  "  As  the  law 
now  stands,  a  man  has  as  good  a  right  to  sell  his  credit  as  he  has 
his  goods  or  his  land ;  and  if  he  deal  fairly,  he  may  take  as  large 
a  price  as  he  can  get  for  either  of  them." 

In  Schermerhorn  v.  Talman,  (4  Kern.,  117-119,)  the  opinion  of 
Mr.  Justice  Selden  does  not  in  all  respects  harmonize  with  the 
reasoning  of  Gardiner,  J.,  above  referred  to,  but  the  decision 
in  the  cause  does  not  involve  any  conflict  with  that  reasoning. 

It  seems  to  us,  therefore,  that  we  are  now  bound  to  say,  that  the 
mere  feet  that  the  present  plaintiff  received  2\  per  cent  commis- 
sion for  exchanging  his  note  for  that  of  Lane,  West  k  Co.,  did 
not  make  the  latter  note  so  wholly  void  in  their  hands,  that  the 
defendant  can  say  or  that  we  can  say  as  matter  of  law,  that  the 
check  was  without  consideration ;  and  if  not,  then  this  ground 
did  not  warrant  an  unqualified  direction  to  the  jury  to  find  for 
the  defendant 

8.  Another  ground  upon  which  the  defendant's  counsel  insists 
that  the  instruction  given  to  the  jury  was  proper  is,  that  Lane, 
West  k  Co.  had  felled  when  their  note  was  sold  to  the  defend- 
ant, and  for  that  reason  the  defendant  had  a  right  to  rescind  the 
contract,  return  the  note  and  reflise  to  pay  his  check. 

This  claim  is,  we  think,  answered  by  thesuggestion,  that  although 
the  case  shows  that  Lane,  West  k  Go.  stopped  paying  their  notes  on 
the  13th  of  October,  it  was  not  proved  that  they  were  unable  to  pay 
anything,  or  that  the  note  was  worthless.  In  so  far  as  this  point 
is  concerned,  the  parties  were  dealing  with  each  other  at  arms- 
length.  Even  the  defendant  had  so  little  confidence  in  the 
responsibility  of  Lane,  "West  k  Co.,  that  he  was  not  willing  to 
buy  the  note  unless  the  note  he  already  owned  was  paid.  He 
received  just  what  he  bargained  for.  No  fraud  or  deception  was 
practised  in  respect  to  the  question  of  the  solvency  or  insolvency 
of  the  makers  of  the  note.  We  find  no  warrant  for  holding  that 
lie  had  any  right  to  refuse  to  pay  his  check  upon  this  ground. 
The  cases  to  which  we  were  referred  do  not  go  so  far.  The  pay- 
ment of  a  debt  in  the  notes  of  an  insolvent  bank,  which  it  is  held 
may  be  treated  as  no  payment,  furnishes  no  illustration  of  the 
claim  to  rescind  under  such  circumstances  as  the  present    Nor 
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do  the  cases,  which  hold  where  a  contract  is  wholly  executory  (e. 
g.,  an  agreement  to  sell  goods  for  the  note  of  a  third  person,) 
and  the  makers  of  the  note  become  insolvent  before  the  con- 
tract is  performed,  the  party  is  not  bound  to  receive  such  note, 
apply  to  this  case.  Here  the  contract  was  fully  executed,  the 
note  delivered  and  accepted,  and  the  check  was  given  in  pay- 
ment The  defendant  could  afterwards,  in  the  absence  of 
fraud  or  warranty,  no  more  rescind  than  the  purchaser  of  goods 
or  chattels  when  he  finds,  after  delivery  and  acceptance,  that  the 
goods,  &c.,  are  not  so  good  or  so  valuable  as  hq  supposed  they 
were  when  he  made  the  purchase.  (Des  Arts  v.  Leggett,  16  N.  Y. 
R.,  582,  588 ;  Benedict  v.  Field,  id,  595.) 

And  for  like  reasons,  the  suggestion  that  there  was  a  mutual 
mistake — that  the  parties  both  supposed  that  they  were  dealing 
with  the  note  of  a  solvent  firm — fails  to  warrant  the  recision  of  the 
sale.  From  the  very  nature  of  the  transaction,  the  solvency  and 
credit  of  the  makers  of  the  note  were  before  the  minds  of  the  par- 
ties, and  the  very  question  in  agitation  was,  whether  the  defendant 
would  or  would  not  take  the  risk  of  the  payment  of  that  note  by  the 
makers.  The  plaintiffs  were  proposing  to  avoid  that  risk  by  selling 
the  note  without  indorsement  The  defendant  was  consenting  vol- 
untarily to  assume  that  risk  for  a  consideration  to  be  paid  to  him. 
I  can  hardly  conceive  a  plainer  case  for  the  application  of  the 
maxim. caveat  emptor.  The  defendant  and  the  makers  both  were 
in  the  city;  very  slight  diligence  would  have  informed  the 
defendant  of  the  state  of  the  firm  of  Lane,  West  &  Co.,  the 
makers.  If  he  thought  proper  to  make  the  purchase  without 
further  inquiry  he  ought  not  here  to  be  permitted  to  allege  his 
mistake.  (MUner  v.  Duncan,  6  Barn,  k  Cres.,  671.)  In  Van 
Winkle  v.  Commercial  Insurance  Company,  in  the  Court  of  Errors 
and  Appeals  of  New  Jersey,  November  8d,  1858,  the  defendants 
having  issued  a  policy  of  insurance  insuring  a  building  against 
fire  from  a  day  already  past,  were  held  liable,  although  at  the  time 
of  issuing  the  policy  the  building  had  already  been  burned,  upon 
the  ground  that  such  was  the  risk  they  had  voluntarily  assumed. 

The  defendant  here  was  a  volunteer  assuming  to  take  the  risk 
of  the  payment  of  the  note  of  a  third  person ;  he  received  just 
what  he  bargained  for,  and  if  the  note  was  not  so  likely  to  be 
paid  as  he  supposed  he  had  bargained  for  the  risk. 
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Aikm  v.  Short,  (1  Hurlst  &  Norm.,  Exch.  R.,  210 ;  87  ifng.  L. 
and  Eq.  R,  592,)  where  the  plaintiff  sought  to  rescind  on  the  ground 
that  there  was  no  title  to  the  mortgaged  premises  upon  which  he  had 
wholly  relied  in  paying  the  defendant  a  debt  which  was  supposed 
to  be  secured  thereby,  is  a  much  stronger  case  than  the  present, 
and  yet  the  court  held  that  he  was  not  entitled  to  rescind  on  the 
ground  of  mistake.  (See,  also,  Gompertz  v.  Bartktt,  2  Ellis  k  Bl.y 
819 ;  24  Eng.  L.  and  Eq.  R.,  156.) 

4.  Finally :  The  question  remains  whether  it  was  so  clearly 
proved  that  the  check  was  obtained  by  Mills  by  false  representa- 
tions, that  the  case  should  not  have  been  left  to  the  jury  ? 

We  incline  rather  to  the  opinion  that  the  weight  of  the  evi- 
dence preponderates  against  the  defendant's  claim  in  this  respect 
We  of  course  assent  to  the  decision  heretofore  made  in  this  case, 
that  the  plaintiff  cannot  claim  the  benefit  of  the  transaction  with- 
out being  affected  by  the  misrepresentations  of  Mills,  if  such  mis- 
representations would  have  entitled  the  defendant  to  avoid  the 
check  had  Mills  himself  been  the  party  in  interest  and  claimed 
to  recover  on  the  check. 

All  pretense  of  actual  or  intended  fraud  or  falsehood  on  the 
part  of  Mills,  in  representing  that  the  previous  note  was  paid,  is, 
we  think,  fully  disproved. 

It  is  settled,  we  apprehend,  that,  to  entitle  the  defendant  to 
avoid  his  contract  on  the  ground  of  misrepresentation,  it  must 
appear  not  only  that  the  representation  was  made,  that  it  re- 
lated to  some  material  fact,  and  that  it  was  untrue,  but  it  must 
also  appear  that  the  defendant  relied  upon  the  representation, 
that  he  acted  on  the  faith  thereof;  and  this  imports  not  merely 
that  he  believed  the  fact  to  be  as  it  was  represented  to  be,  but 
that  his  belief  was  founded  on  the  representation. 

If  the  defendant  refused  to  rely  on  Mills'  representation,  sought 
information  ior  himself  and  finally  acted  on  belief  founded  on  in- 
formation derived  from  other  persons,  or  resting  in  circumstances 
not  connected  with  Mills'  statements,  then  he  was  not  misled  by 
what  Mills  said;  he  did  not  act  in  reliance  thereon,  and  he  was 
not  deceived  by  that,  if  he  ^ras  deceived  at  all,  and  he  cannot 
avoid  his  contract  (2  Kent,  484,  n.  d. ;  1  Story  Eq.  Jur.,  §  191 ; 
and  cases  cited,  n.,  8 ;  id.,  §§  197,  200,  202.) 
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Now  it  is  true  that  the  defendant's  testimony  in  his  own  be- 
half tends  to  show  not  only  that  he  relied  upon  Mills'  statement, 
bnt  that  that  formed  the  very  ground  of  the  purchase  of  the 
note  and  the  giving  of  the  check,  and  was  so  understood  bj 
Mills  at  the  time. 

But  this  is  contradicted  by  Mills,  who  testifies,  in  substance, 
that,  at  the  time  the  representation  was  made,  the  defendant 
refused  to  rely  upon  it,  and  refused  to  buy  the  note ;  that  after- 
wards, when  he  saw  him  again,  the  defendant's  language  indi- 
cated that  he  had  satisfied  himself  on  the  subject;  having  pre- 
viously refused  to  buy  the  note,  stating,  as  a  reason,  (and 
notwithstanding  Mills'  statement,)  that  he  had  received  no  news 
of  the  other  note,  he  now  said,  u  I  believe  that  note  is  paid,  and 
I  have  made  up  my  mind  to  buy  this."  These  circumstances  in- 
dicate, with  no  little  distinctness,  that  the  defendant  did  not  rely 
on  Mills'  statement  made,  as  Mills  says,  in  the  morning,  bat 
sought  information  for  himself  and  acted  in  reliance  upon  what  he 
had  learned  elsewhere,  and  on  the  fact  that  he  had  received  no 
notice  of  protest  This  is  strongly  corroborated  by  the  plaintiffs 
testimony  to  his  declarations :  "  That  he  had  presumed  the  note 
was  paid ;  for  that  up  to  three  o'clock  on  the  14th,  on  going  to  the 
Nassau  Bank,  they  had  told  him  that  they  presumed  it  was  paid, 
as  they  had  received  no  notice  of  protest ;"  "that  they  told  him 
that  if  the  note  was  not  paid  they  should  have  received  notice 
of  protest  before  three  o'clock."  And  again  he  said,  ttTJp  to 
three  o'clock  of  the  day  before,  they  had  received  no  notice  of 
protest  at  the  Nassau  Bank,  and  he  had  presumed  from  that  that 
the  note  was  paid."  This  it  is  testified  he  stated  in  explanation 
of  what  he  did,  and  "he  did  not,  in  this  conversation,  say  «aj- 
thing  about  Mills  having  assured  him  it  was  paid." 

Upon  this  state  of  the  proofs,  if  the  evidence  does  not  so 
greatly  preponderate  against  the  claim  that  the  defendant  pur- 
chased the  note  and  gave  the  check  in  reliance  on  representations 
of  Mills,  which  proved  untrue,  that  a  verdict  for  the  defendant  on 
that  ground  could  not  be  sustained,  it  is  at  least  clear,  we  think, 
that  the  unsupported  testimony  of  the  defendant  himself  did  not, 
in  the  face  of  the  contradiction,  warrant  an  instruction  that  he 
was  entitled  to  a  verdict  It  seems  to  us  that  the  case  should 
have  been  submitted  to  the  jury. 
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For  these  reasons  the  judgment  should  be  reversed,  and  a  new 
trial  be  ordered;  costs  of  the  appeal  and  of  the  former  trial  tp 
abide  the  event 

Pierbepont,  J.,  dissented. 

Judgment  reversed,  and  new  trial  granted. 


Henry  L  Seaman  v.  Daniel  Low. 

L  Where  a  plaintiff,  by  the  fraud  of  the  defendant,  has  been  induced  to  con- 
tract to  purchase  property  from  the  latter,  (viz.,  250  shares  of  the  stock  of 
the  Staten  Island  Association,)  and  has  made  payments  thereon,  "he  may,  on 
discovering  the  fraud,  rescind  the  contract  and  recover  back  the  money  so 
paid. 

2.  Before  the  Code,  such  money  could  be  recovered  back,  by  action  of  as- 
sumpsit, under  a  declaration  containing  only  the  common  money  counts. 

3.  Where  the  defendant  sold  to  the  plaintiff  shares  in  an  association  formed 
for  the  purpose  of  buying  and  selling  lands  and  dividing  the  profits  thereof 
and  promised  as  part  of  the  terms  of  sale  that  be  would  put  into  the  asso- 
ciation two  forms  at  the  cost  thereof  ($16,000);  but  the  defendant  sub- 
sequently, before  the  shares  were  delivered,  contributed  the  farms  at  a 
much  greater  sum,  ($85,000,)  and  received  payment  therefor  from  the  as- 
sociation ;  the  plaintiff  was  not  bound  to  receive  the  shares  so  sold.  The 
dealing  of  the  defendant  therewith  altered  their  substantial  character, 
they  were  not  aliquot  parts  of  the  same  capital  which  they  were  by  the 
terms  of  sale  to  be,  and  the  plaintiff  is  entitled  to  recover  back  the  pay- 
ments he  had  made  on  account  of  the  sale. 

4.  In  such  an  action,  and  under  such  a  declaration,  the  plaintiff  will  not  be 
precluded  from  showing  such  fraud  as  establishing  a  right  to  rescind  and 
reclaim  the  money,  merely  because  he  has  furnished  a  bill  of  the  particulars 
of  his  claim ;  which  bill  states  the  said  payments,  ($5,250  in  all,)  and  their 
dates,  and  describes  them  as  so  much  "  money  received  by  defendant,  on 
account  of  stock  which  defendant  never  delivered  to  plaintiff,"  and  also 
claims  "  the  further  sum  of  95,250,  being  the  proceeds  of  250  shares  of  the 
stock  of  the  Staten  Island  Association,  sold  by  the  defendant  on  account  of 
the  plaintiff,  on  the  1st  of  November,  1838,"  with  interest,  <fcc 

&  Especially  should  it  be  so  held,  when  there  is  not  only  no  affidavit  or  other 
evidence  furnished  by  defendant  of,  surprise,  or  that  he  has  been  misled, 
Bosw.— You  IV.  43 


388  CASES  IN.  THE'  SUPERIOR  COURT. 

Seaman  y»  Low. 

bii|  on  the  contrary  it  appears  that  the  defendant  had  actual  and  timely 
notice,  that  the  ground  of  the  plaintiff's  claim  to  rescind  was  the  .defend-* 
ant's  fraudulent  representation  to  induce  the  plaintiff  to  contract,  for  the 
250  shares. 

6.  It  is  not  the  office  of  a  bill  of  particulars  to  state  the  grounds  upon 
which  the  plaintiff  claims  to  recover,  but  only  to  point  out  the  items  and 
particulars  embraced  in  his  claim  so  as  to  identify  them. 

7.  A  variance  between  the  proofeand  the  plaintiff's  bill  of  particulars  wiE  not 
be  deemed  material  unless  the  defendant  is  misled  thereby. 

(Before  Slosson,  Woodruff  and  Pierrepont,  J.  J.) 

Heard,  October  15th,  1858;  decided,  March  12th,  1859. 

This  case  comes  before  the  Court  at  General  Term,  on  ques- 
tions of  law  arising  at  the  trial,  and  there  ordered  to  be  heard, 
iiUhe  first  instance,  at  the  General  Term.  It  was  tried  before 
Mr.  Justice  Slosson  and  a  jury,  on  the  18th  of  November,  1868, 
when  a  nonsuit  w$s  ordered. 

,  The  action  was  commenced  on  the  6th  of  November,  1838, 
by  the  service  of  a  declaration, ,  which  contained  the  common 
money  counts,  in  assumpsit.  The  plea  was  the  general  issue, 
with  iw  notice  of  set-off,  for  goods  sold,  labor  performed,  money 
lent,  money  paid  for  plaintiff,  and  for  money  by  him  received  to 
defendant's  use.  There  had  been  three  previous  trials  of  the 
action  in  tbig  Court.  On  the  second  trial  judgment  was  rendered 
for  the  defendant,  and  on  the  third  trial  for  the  plaintiff,  and  each 
of.  those  judgments-  was  reversed  by  the  Court  of  Appeal* 

The  following  is  a  brief  summary  of  the  facts  proved,  or  of- 
fered to  be  proved  at  the  trial  in  November,  1858,  and  of  the 
proceedings  there  had. 

1.  On  the  9th  August,  1836,  certain  persons,  of  whom  the  de- 
fendant was  one,  owning  lands  at  Clifton,-  near  the  Narrows  on 
Staten  Island,  agreed  to  form  a  Joint  Stock  Company  in  the 
nature  of  a  partnership,  to  sell  out  the  same  by  retail  in  parcels, 
believing  (as  the  articles  of  association  declared)  that  a  profit 
njigbt  be,  thereby  realized  to  said  Company. 
<  A  subscription  paper  was  accordingly  drawn  up  of  that  date, 
whereby  the  subscribers  thereto  agreed  to  take  a  specified  interest 
in  the  real  estate,  already  purchased  and  to  be  purchased  within 
the  then  present  year. 

Articles  of  association  (called  The  Staten  Inland  Association) 
were  formed  to  carry  out  this  purpose,  signed  by  the  defendant, 
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constituting  tbe  subscribers  thereto  stockholders ;  dividing  the 
lands  into  15,000  shares  of  stock;  which  provided  that  the  then 
present  owners  should  convey  the  land  to  trustees  named ;  con- 
stituting the  defendant  Low  a  director,  and  providing  for  dividing 
the  net  yearly  sales  among  the  stockholders  pro  rata. 

2.  At  this  time  the  defendant  Low  owned  two  farms,  one  of 
which  was  purchased  by  him  September  20th,  1884,  for  $6,000, 
and  the  other  September  80th,  1885,  for  $10,000,  in  all  $16,000, 
which  were  put  into  the  capital  of  the  association. 

They  were  by  him  conveyed  November,  1887,  to  the  associa* 
lion,  the  one  costing  $6,000  at  $25,000 ;  the  one  costing  $10,000 
at  $60,000;  in  all  an  advance  of  $69,000  over  the  cost  of 
$16,000f 

8.  The  defendant  made  a  contract  with  the  plaintiff  before  the 
said  conveyances  to  the  association,  for  $10,000  at  par  of  the 
shares,  being  250  shares ;  and  at  various  dates,  from  September 
6th,  1886,  to  April  17th,'  1887,  the  plaintiff  made  payment  of 
sundry  sums  as  installments,  on  the  shares  to  defendant  There 
were  Ave*  of  such  payments,  and  the  aggregate  amount  was 
$5,260. 

4.  At  the  time  of  the  contract  between  these  parties,  (as  the 
plaintiff  offered  to  prove,)  the  ^defendant  represented  that  he 
would  put  in  these  lands  at  cost,~while  the  shares  he  professed 
to  sell  to  the  plaintiff  in  feet  consisted  of  a  part  of  his  excess 
over  cost 

64  On  the  6&  November,  1888,  the  plaintiff  demanded  the 
return  of  his  money  from  the  defendant,  and,  the  defendant  being 
about  to  go  to  Europe,  he  brought  the  present  action  on  the 
same  day. 

6.  On  the  7th  November,  1838,  the  defendant  tendered  to  the 
plaintiff  the  250  shares,  demanding  payment  of  the  amount  of 
the  installments,  then  unpaid. 

-  7.  And  the  defendant,  after  this  suit  had  been  brought,  (as  the 
plaintiff  offered -to  prove,)  applied  the  250sharefr'to  his  own  use. 

S.  The  plaintiff  sought,  by  this  action,  to  recover  back  the 
money  which  he  had  paid  on  the  contract,  on  the  ground  of  such 
fraudulent  representation^  and  deceit , 

9.  Darings  the  suit,  on  the  2d  March,  1842,  a  bill  of  particu- 
lars of  the  plaintiff's  demand  was  •  rendered,  which  stated  the 
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said  payments  and  their  dates,  and  described  them  as  so  much 
money  "  received  by  defendant,  *  *  on  account  of  stock 
which  defendant  never  delivered  to  plaintiff;"  and  which  bill  of 
particulars  also  claimed  "  the  further  sum  of  $5,250,  being  the 
proceeds  of  250  shares  of  the  stock  of  the  Staten  Island  Asso- 
ciation, sold  by  the  defendant  on  account  of  the  plaintiff,  on  the  1st 
of  November,  1888,  together  with  interest  thereon  from  that  date." 

10.  The  Judge  excluded  evidence  of  defendant's  aforesaid 
representations,  and  of  their  falsity;  also  evidence  that  the 
defendant,  since  this  suit  was  commenced,  had  sold  said  stock ; 
also  that  the  defendant,  in  November,  1848,  "  was  informed  that 
the  plaintiff  complained  that  the  defendant  had  represented  that 
he  had  put  his  lands  aforesaid  into  the  association  at  their  cost, 
but  that  he  had  put  them  in  at  a  greatly  enhanced  price,  as  a 
ground  of  reclaiming  his  payments;"  and  also,  that  on  the  21st 
of  October,  1857,  notice  had  been  given  to  defendant's  attorney 
that  the  plaintiff  would  be  examined  on  the  trial  as  a  witness, 
(inter  alia,)  "  on  the  representations  made  by  the  defendant  to  the 
plaintiff,  as  to  the  property  of  the  defendant  paid  or  put  into  the 
Staten  Island  Association,  the  rate  at  which  it  was  put  in,  and  the 
cost  and  value  thereof." 

"  Also,  as  to  the  defendant's  .representation  to  the  plaintiff  to 
induce  him  to  agree  to  take  the  stock,-  and  the  untruth  or  truth 
thereof!" 

The  whole  of  this  evidence  was  objected  to,  on  the  ground  that 
all  of  it  "  was  variant  from  the  matters  contained  in  the  plaintiff's 
bill  of  particulars,  and  therefore  inadmissible;"  and  that  any  act 
of  the  defendant  in  selling  the  stock  after  this  suit  was  commenced 
could  not  create  a  right  to  maintain  it,  and  that  evidence  of  any 
such  act  was  irrelevant  The  evidence  was  excluded  and  the 
defendant  excepted.  At  the  close  of  plaintiff's  evidence,  he  was 
nonsuited,  and  he  excepted  to  that  decision. 

The  questions  of  law  raised  by  such  exceptions  were,  at  the  trial, 
ordered  to  be  heard,  in  the  first  instance,  at  the  General  Term. 

Daniel  Lord,  for  plaintiff. 

I.  The  fraud  was  such  as  rendered  the  contract  between  the 
plaintiff  and  defendant  void,  and  entitled  the  plaintiff,  on  demand- 
ing back  his  money,  to  recover  it 
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1.  The  price  at  which  the  defendant's  lands  were  put  in  entered 
into  and  constituted  a  vital  part  of  the  contract,  between  the 
plaintiff  and  defendant. 

2.  The  other  associates  had  no  connection  with  this  transaction 
between  the  plaintiff  and  the  defendant,  and  it  was  not  necessary 
for  the  plaintiff  to  implead  any  other  than  the  party  who  had 
committed  the  fraud  and  had  its  proceeds  in  his  hands. 

3.  The  plaintiff,  by  demanding  back  the  money  specifically, 
had  done  all  which  was  required  of  him  to  rescind  the  contract, 
and  to  entitle  himself  to  the  money. 

4.  He  was  not  bound  to  state  the  ground  on  which  he  claimed 
it  back ;  his  demanding  back  all  the  price  or  money  paid  was 
a  full  and  sufficient  act  of  rescinding.  The  defendant  must  be 
supposed  to  know  the  ground,  having  himself  committed  the 
fraud. 

5.  All  that  is  required  for  rescinding  is,  to  make  a  demand  in 
such  terms  as  is  only  consistent  with  rescinding. 

The  demand  in  the  plaintiff's  letter  of  November  6, 1888,  was 
fully  sufficient 

IL  The  bill  of  particulars  did .  not  exclude  the  plaintiff  from 
his  claim. 

1..  The  only  office  of  a  bill  of  particulars  is  to  specify  dates, 
gums  and  consideration.    Here  all  were  specified. 

2.  The  bill  of  particulars  is  in  all  respects  true  and  consistent 
with  the  plaintiff's  claim.  It  does  not,  as  supposed  by  the 
defendant's  counsel,  specify  a  claim  for  not  delivering  stock. 

S.  It  is  literally  and  substantially  true,  both  as  to  the  iden- 
tifying of  the  stock  and  as  to  excusing  any  redelivery  on  a  re- 
scinding. 

4.  It  imported  with  certainty  a  rescinding,  as  the  only  interpre- 
tation reasonably  to  be  given  to  its  language.  It  could  not  be 
understood  as  claiming  back  money  paid'  on  a  contract  unper- 
formed as  yet  by  the  plaintiff  nor  because  a  fair  baigain  had 
become  unprofitable. 

5.  The  object  of  a  bill  of  particulars  is  only  to  prevent  surprise 
at  the  trial.    That  object  was  fully  accomplished. 

6.  The  plaintiff's  case  being  of  great  justice,  should  not  be 
excluded  by  a  strict  construction  of  a  bill  of  particulars. 
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C harks  0' Conor,  for  defendant 

I.  The  second  and  third  heads  in  the  plaintiff's  bill  of  particu- 
lars are  entirely  irrelevant  They  afford  no  basis  for  the  evidence 
offered.  (Quin  v.  Aster,  2  Wend.,  579;  Humphrey  v.  QMeyau,  4 
Cow:,  56.) 

II.  The  first  head  in  the  bill  of  particulars  afforded  no  legal 
basis  for  the  admission  of  the  evidence  offered. 

1.  The  exceedingly  comprehensive  efficacy  of  the  common 
counts,  and  particularly  of  the  count  for  money  had  and  received, 
left  the  plaintiff  in  assumpsit  a  range  of  proof  almost  unlimited, 
and  left  the  defendant  virtually  without  notioe  of  the  claim 
intended  to  be  proven.  The  declaration  was  merely  "a  legal 
fiction."  (10  Masa  B.,  436;  Osborn  v.  Bell,  5  Denio,  876;  1 
Ohitty's  Pleadings,  8th  Am.  ed.,  Springfield,  A.  D.  1840,  aide 
paging  100  and  notes,  107  and  notes,  852  and  notes;  Putnam  v. 
Wise,  1  Hill,  240,  note.) 

2.  To  obviate  the  gross  injustice  which  must  often  result  to  the 
defendant  from  this  extreme  liberality  towards  the  plaintiff  the 
practice  of  requiring  a  bill  of  particulars  was  introduced.  The 
bill  of  particulars  was  a  natural,  as  contradistinguished  from  a 
technical  procedure.  In  this  respect  it  possessed  the  character 
claimed  for  the  system  of  pleading  introduced  by  the  Code.  In 
this  method  of  procedure  formal  variances  are  less  regarded  than 
they  were  in  construing  common  law  pleadings.  But  variances 
in  the  nature  and  substance  of  the  statement  are  more  effectually 
guarded  against  and  prevented  than  was  practicable  under  the 
logic  of  the  common  law.  (London  Law  Mag.  and  Bev.  for  Feb., 
1858 ;  Walter  v.  Bennett,  16  N.  Y.  B.,  258.) 

(1.)  An  identity  of  principles  must  have  governed  the  practice 
and  decisions  in  respect  to  the  conformity  required  to  exist 
between  a  bill  of  particulars  in  debt  or  assumpsit  under  the  old 
system  and  that  which  should  now  govern  in  the  ordinary  action 
under  the  present  Code.  (Hess  v.  Fooc,  10  Wend.,  438,  489.) 

(2.)  If  the  old  system  allowed  a  recovery,  based  upon  fraud, 
and  as  upon  a  tort  in  an  action  ex  contractu,  it  was,  in  that  respect, 
very  paradoxical,  inconvenient  to  the  Court  and  oppressive  to 
the  defendant  Besides,  it  violated  that  leading  and  fundamental 
principle  of  practice,  that  tort  and  contract  should  neither  be 
blended  upon  the  record  nor  tried  together — a  principle  so  much 
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approved  that  it  is  expressly  saved  by  that  great  destroyer,  the 
Code  itsel£  (17  Pick.,  649 ;  1  T.  R,  387 ;  10  Mass.,  436 ;  2  Hall's 
N.  Y.  &  G.  R,  458;  Cur.  per  Van  Ness,  6  Johns.  R,  141, 
142.) 

(3.)  The  soundness  of  such  a*  practice  is  very  doubtful.  But 
assuming  it  to  have  been  established  by  judicial  opinion,  then  the 
bill  of  particulars  was  the  antidote  to  its  evil  tendencies,  and  full 
effect  should  be  given  to  the  latter,  so  as  to  prevent  surprise. 
{People  v.  Monroe  C  Pleas,  4  Wend.,  200;  McNair  v.  Oilbert,  3 
Wend.,  346 ;  Chesapeake,  ike.,  v.  Knapp,  9  Peters,  564.)    : 

3.  The  theory  of  the  plaintiff's  demand,  as  set  out  in  the  first 
head  in  the  bill  of  particulars,  is  sound,  simple  and  intelligible 
It  is  that  he  purchased  stock  from  the  defendant  and  paid  for  it; 
and  that  the  defendant  having  made  default  in  delivering  the 
stock,  he  claimed  to  rescind  the  violated  contract  and  to  recover 
back  his  money.  (1  Wend.,  64;  12  J.  R,  363;  id.,  274.)  No- 
thing could  be  more  widely  different  from  this  than  the  two 
grounds  of  recovery  suggested  in  the  indefinite  offers  made  at 
the  trial.  In  the  most  favorable  view  for  the  plaintiff,  these 
were^-first,  fraudulent  representations,  which  would  entitle  the 
plaintiff  to  rescind  the  contract  in  toto;  and,  secondly,  imperfect 
performance  of  the  contract,  in  selling  his  lands  to  the  Company 
at  a  higher  rate  than  he  had  promised.  The  defendant  could 
not  have  anticipated  or  prepared  for  a  case  so  foreign  in  its  whole 
scope  to  that  stated  in  the  bill  of  particulars.  (Davenport  v.  Dawes, 
1  Mees.  &  W.,  670;  Meering  v.  Hellings,  14  id.,  711,  in  point; 
Desoby  v.  Delaister,  2  Harr.  k  Johns.,  221,  3d  exception;  LawV. 
Thompson,  15  Mees.  &  W.,  543.) 

(1.)  If  the  plaintiff  intended  to  claim  that  the  contract  was 
obtained  by  a  fraudulent  representation  of  a  preexisting  fact; 
i  e.,  that  plaintiff  had  conveyed  his  property  to  the  Company  at 
a  lower  price,  the  bill  of  particulars  clearly  points  to  an  entirely 
different  case. 

(2.)  If  he  meant  to  claim  that  a  fraud  had  been  committed  by 
the  plaintiff  m  representing  that  he  would  thereafter  convey  to 
the  Company  at  a  lower  price  than  he  actually  exacted;  there  was, 
in  his  proposed  case,  a  double  infirmity. 

(a.)  Fraud  cannot  be  predicated  of  the  breach  of  a  promise. 
(Alston  v.  Mech.  MvL  Ins.  Co.,  4  Hill,  336,  842;  18  Wend.,  609;, 
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6  Cow.,  862 ;  6  Harr.  &  Johns.,  252-426 ;  9  Watts,  572 ;  1  Rawle, 
815.) 

(J.)  It  was  an  entire  deviation  from  the  ground  of  action  sug- 
gested in  the  bill  of  particular 

4.  If  the  plaintiff  sought  to  recover  on  the  ground  that  the 
defendant  had  violated  his  promise,  by  charging  the  Company 
too  much  for  the  lands  conveyed,  the  claim  was  not  admissible 
in  this  action  for  many  reasons. 

(1.)  It  was  an  entirely  different  ground  of  action  from  that 
specified  in  the  bill  of  particulars. 

(2.)  Under  the  circumstances  it  was  not  a  ground  of  total 
rescission.  The  defendant  had  conveyed  his  land,  and  the  par- 
ties could  not  be  placed  in  their  original  condition.  Conse- 
quently, the  plaintiff  could  only  recover,  at  most,  his  damages! 
in  a  special  assumpsit,  founded  on  the  subsisting  unrescinded 
contract  {Lynch  v.  Robertson,  18  Johns.,  456;  6  Cow.,  17;  5 
Hill,  890,  891.) 

(8.)  In  an  action  to  recover  such  damages,  all  the  associates 
would  be  necessary  parties.  This  objection  may  be  taken  at  any 
stage  of  the  action,  especially  as  neither  the  declaration  nor  the 
bill  of  particulars  afforded  the  defendant  an  opportunity  of  set- 
ting up  the  non-joinder  in  his  pleadings.  ( Williams  v.  Allen,  7 
Cow.,  818.) 

III.  Seventeen  years  before  the  trial,  this  court  solemnly  de- 
termined that  this  evidence  was  not  admissible  under  the  plead- 
ings and  bill  of  particulars.  The  plaintiff  did  not  apply  for  leave 
to  alter  or  amend  his  proceedings ;  and  the  defendant,  in  reli- 
ance upon  that  judgment,  and  the  implied  approval  of  it  by  all 
the  courts  of  appeal,  has  forborne  to  perpetuate  testimony  or 
otherwise  to  notice  the  pretense.  It  would  be  manifestly  unjust 
to  depart,  at  this  late  day,  from  the  rule  thus  adopted  as  the  law 
of  this  case.  (5  Wend.,  375 ;  6  Cranch,  267 ;  Oakley  v.  Aspinuxdl^ 
8  Kern.,  505 ;  Seaman  v.  Low,  in  this  court,  June  term,  1854.) 

IV.  The  notice  given  just  before  the  last  trial  cannot  affect 
the  question,  unless  it  be  to  show  the  court  how  dangerous  it 
would  be  to  afford  this  desperate  and  defeated  litigant  an  oppor- 
tunity to  make  a  new  case  by  his  own  testimony.  No  facility 
should  b€  afforded  to  such  desires. 
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Y.  It  is  quite  apparent  that,  after  struggling  for  years  to  obtain 
and  hold  a  judgment,  founded  on  the  allegation  that  he  onoe 
owned  this  stock,  and  had  sold  it  to  the  defendant,  this  plaintiff 
should  not  be  permitted  to  change  his  ground,  and,  for  any  rea- 
son, to  rescind  the  contract  under  which  his  title  accrued.  (Ear- 
ner v.  Groves,  29  Eng.  L.  and  Eq.,  220.) 

VL  The  offer  to  show  that  the  defendant  had  converted  the 
stock  to  his  own  use,  after  the  commencement  of  the  action,  was 
manifestly  inadmissible.  If  the  plaintiff  had  given  evidence  of 
a  cause  of  action  existing  when  the  suit  was  commenced,  and 
such  evidence  was  contested,  or  in  any  degree  equivocal,  then  it 
may  be  that  facts  occurring  after  suit  brought  might  have  been 
shown  to  fortify  the  plaintiff's  case.  But  a  cause  of  action  could 
not  be  made  out  in  this  case  by  proving  that  the  defendant  had 
been  guilty  of  a  conversion  of  the  plaintiff's  property  after  suit 
brought 

The  nonsuit  should  be  affirmed. 

Piebkepont,  J.  But  for  the  bill  of  particulars  in  this  case,  the 
plaintiff  might  have  shown  that  the  defendant  had  money  of  his 
(the  plaintiff's)  to  which  he  had  no  right,  and  which  he  had  ob- 
tained by  false  representations,  fraud  or  deceit,  and  the  evidence 
offered  by  the  plaintiff,  touching  the  defendant's  representations, 
would  clearly  have  been  admissible. 

A  bill  of  particulars  does  not  change  the  nature  of  the  action. 
It  is  not  a  declaration,  nor  is  it  a  novel  assignment  Its  office  is 
to  apprise  the  opposite  party  of  the  claim  made  against  him,  so 
that  he  may  not  be  surprised  at  the  trial ;  and  an  omission  or  mis- 
take not  calculated  to  mislead,  will  be  deemed  immaterial.  (4 
Wend.,  360.)  An  error  in  date,  or  in  describing  a  parish,  in  an 
action  for  rent,  or  in  describing  the  plaintiff's  business  or  the  de- 
fendant's association,  has  been  held  to  be  immaterial.  (2  Taunt, 
224;  1  How.  Pr.  R,  172 ;  3  M.  &  S.,  880;  8  Bing.,  411 ;  10 
Wend.,  258;  3  Wend.,  344.) 

And  Lord  Ellknborough  held,  that  where  a  payment  made 
on  account  of  the  defendant  to  A.,  was  stated  in  the  bill  of  par- 
ticulars to  have  been  made  to  B.  it  was  immaterial  unless  the 
defendant  would  make  affidavit  that  he  had  been  misled  by  the 
particulars.    The  cases  on  this  subject  are  very  numerous,  and 
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they  all  tend  to  establish  the  doctrine  that,  where  the  bill  of  par* 
tioulars  has  not  misled  the  opposite  party,  he  cannot  take  ad* 
vantage  of  it  to  exclude  the  offered  proof  In  the  case  before 
us  there  is  no  suggestion  that  the  defendant  had  been  misled,  or 
that  he  was  surprised  by  the  offer  at  the  trial.  Before  the  suit  was 
commenced  the  plaintiff  had  given  the  defendant  written  notice 
that,  "  as  the  whole  project  had  entirely  failed,"  he  demanded 
back  the  money  which  he  had  paid.  On  the  day  after,  the  de- 
fendant "  refused  to  receive  the  stock  or  to  pay  any  more  money, 
alleging  the  reason  to  be,  because  he  considered  it  worthless  and 
of  no  value." 

The  bill  of  particulars  stated  the  dates  of  the  payments  and 
the  amounts  of  the  money  which  the  plaintiff  sought  to  recover 
back;  and  undertaking  to  make  it  more  specific,  stated  how  or 
on  what  account  it  happened  to  have  been  paid. 

The  defendant  could  hardly  have  been  misled  by  this  bill  of 
particulars ;  it  was  a  clear  indication  that  the  plaintiff  claimed  to 
recover  back  the  money  paid  at  the  dates  specified,  and  paid  on 
account  of  stock  which  had  never  been  delivered.  The  exact 
amount  of  money  was  claimed,  with  interest  from  the  dates  of 
payment,  and  not  damages  for  breach  of  contract  in  not  deliver- 
ing the  stock.  If  the  defendant  had  deemed  the  meaning 
doubtful,  he  could  have  moved  for  a  more  specific  bill.  But  the 
whole,  taken  together,  does  not  admit  of  the  unequivocal  inter- 
pretation that  the  plaintiff  claimed  damages  on  breach  of  contract 
or  for  a  conversion  of  the  stock.  I  do  not  think  the  defendant 
was  either  misled  by  the  particulars,  or  surprised  by  the  offer  at 
the  trial,  and  I  am  acquainted  with  no  rule  of  law  which  should 
compel  the  Court  to  exclude  the  evidence  (as  offered)  of  the  de- 
fendant's representations. 

This  cause  was  tried  since  the  passage  of  the  Code  which  was 
designed  to  introduce  a  more  liberal  practice  than  before  existed, 
and  the  act  of  1849,  (ch.  489,  §  2,)  made  its  provisions  applicable 
to  existing  suits.  (Code,  §  169.) 

The  plaintiff  in  this  action  would  have  had  a  right  to  recover 
back  his  money,  paid,  if  the  consideration  had  wholly  failed ;  or  if 
the  thing  offered  was  quite  different  from  the  thing  bargained  for 

In  the  case  before  us  the  offer  is  to  show  that  the  stock  ten- 
dered was  a  widely  different  thing  from  the  stock  bargained  for 
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and  on  account  of  which  the  plaintiff  had  paid  his  money ;  that  it 
was  a  sham  stock,  a  deceit,  issued  upon  fancied  profits  and  not 
upon  any  real  basis. 

1  think  the  evidence  competent  under  the  pleadings  in  the  case, 
and  that  a  new  trial  should  be  granted,  with  costs  to  abide  the 
evept 

Woodruff,  J.  It  is  not  claimed  that,  under  the  complaint  or 
declaration  in  this  action,  the  evidence  which  the  plaintiff  offered 
on  the  trial  was  incompetent*  unless  the  plaintiff 'abill  of  particu- 
lars had  limited  the  general  scope  of  the  declaration,  so  ;as  to 
debar  him  from  claiming  to  recover  upon  the  facts  sought  .to  be 
proved* 

The  declaration  was  in  the  action  of  assumpsit,  and  contained 
only  what,  before  our  Code  of  Procedure,  were  called,  the  com- 
mon counts. 

The  bill  of  particulars  stated  a  particular  account  of  the  plain- 
tiff's demand,  as  follows,  viz. : 

44  Far  $1,000  received  by  defendant  on  6th  September,  1886,  (on 
account  of  stock  which  defendant  never  delivered  to  plain- 
tiff.) 
"   $1,600  received  by  defendant^  September  28, 1886,  (    t(    ) 
"  $1,000        "  "        November  1, 1836,  (    "    )* 

and  so  on. 

The  plaintiff's  proofs  (showed  that  certain  parties,  among  whom 
was  the  defendant,  under  date  of  August  9,  1886,  agreed  to  take 
an  interest  in  real  estate  "then  purchased,  or  about  to  be  pur- 
chased," on  Staten  Island,  within  that  year,  and  to  the  amounts 
affixed  to  their  respective  names — the  purchases  in  all  not  to 
exceed  1,500  acres,  or  $600,000  in  amount — with  a  view  to  real- 
ise a  profit  on  sales  to  be  made  thereof:  Also,  that,  under  the 
same  date,  articles  of  association  were  entered  into,  reciting  that 
the  defendant  Low  and  Moulton  Bullock,  and  others,  had  pur- 
chased and  were  then  seised  of  several  parcels  of  land  on  Staten  • 
Island,  which  they  had  laid  out  into  lots  and  proposed  to  sell 
and  they  deemed  it  desirable  to  form  the  owners  and  partners 
interested -into  a  joint  stock  company  to  sell  out  the  same  for 
the  benefit  of  the  joint  stock  company  by  retail— it  being  believed 
that  a  profit  may  be  realized  to  said  company  by  such  sales. 
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After  such  recital,  the  articles  provided  that  the  property  of  the 
company,  consisting  of  the  aforesaid  real  estate,  should  be  divi- 
ded into  15,000  shares;  that  the  said  Bullock  and  others  now 
holding  the  title  should  convey  the  land  to  trustees  named,  for 
the  benefit  of  the  association  and  for  the  owners  of  stock  (or 
shares)  in  proportion  to  the  number  of  their  respective  shares; 
that  directors  should  be  appointed,  and  a  president  and  other 
officers  and  agents ;  that  shares  might  be  transferred  on  the  books 
of  the  company,  and  should  be  personal  property ;  that  the  direc- 
tors should  take  charge  of  the  moneys  received  from  sales,  make 
payments,  make  all  contracts,  regulate  prices  and  direct  the  sales 
of  the  real  estate,  and  declare  dividends. 

The  plaintiff  then  gave  evidence,  which  was  probably  sufficient 
to  show  prima  facie,  that,  on  or  about  the  6th  of  September, 
1836,  the  defendant  sold  to  him  250  shares,  at  the  price  of  $10,000, 
and  received  sundry  payments  thereon,  which  payments  were 
those  mentioned  in  the  plaintiff's  bill  of  particulars,  and  which, 
by  this  action,  the  plaintiff  sought  to  Tecover  back.  There  was 
also  evidence  given  that,  in  November,  1888,  the  agent  of  the 
defendant  called  on  the  plaintiff  and  demanded  the  amount  re- 
maining unpaid,  produced  to  the  plaintiff  a  certificate  for  250 
shares  of  stock,  and  offered  to  transfer  the  same  to  the  plaintiff 
upon  receiving  the  amount  due ;  that  the  plaintiff  refused  to  pay 
the  balance  or  receive  the  certificate,  because  the  defendant  had 
never  offered  him  the  stock  before,  and  also  because  he  considered 
the  stock  worthless  and  of  no  value. 

The  plaintiff  then  offered  to  prove  that,  when  he  made  the 
contract  with  the  defendant  for  the  shares,  the  defendant  repre- 
sented to  him  that  he  would  put  into  the  association  the  lands 
which  the  defendant  then  held,  at  their  cost 

And  also  to  show  that,  at  that  time,  the  defendant  held  lands 
which  had  cost  him  $16,000;  that,  instead  of  conveying  them 
to  the  association  at  this  price,  he  put  them  in  at  a  great  excess 
over  their  cost;  and  that  the  stock  which  he  sold  to  the  plaintiff 
was  received  by  the  defendant  from  the  association  as  mere  profit 
and  as  the  excess  in  the  price  at  which  he  sold  the  lands  to  the 
association  over  the  price  paid  for  the  said  lands.  And  the  plain- 
tiff, as  part  of  his  proofe,  offered  in  evidence  the  deeds  to  the 
defendant,  by  which  he  became  the  owner  of  the  lands  for  the 
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consideration  of  $16,000,  expressed  therein,  in  1884  and  1885, 
and  deeds  from  the  defendant  to  Moulton  Bullock,  dated  Novem- 
ber 1,  1887,  for  the  same  lands,  for  the  consideration  of  $86,000, 
and  a  deed  from  Bullock  to  the  trustees  of  the  association,  dated 
November  17,  1887,  for  the  nominal  consideration  of  $1,  con- 
veying the  same  lands. 

The  purpose,  thus  declared,  was,  to  show,  that,  instead  of  put- 
ting his  lands  into  the  association  at  their  cost,  the  defendant, 
more  than  a  year  after  the  sale  to  the  plaintiff,  and  before  the 
stock  was  issued  which  was  the  subject  of  that  sale,  adopted  the 
circuitous  mode  of  conveying  to  Bullock  for  a  consideration  of 
$85,000 — Bullock  conveying  to  the  trustees. 

These  proofs  were  rejected,  on  the  ground  that  such  proof 
"was  variant  from  the  matters  contained  in  the  plaintiff's  bill 
of  particulars,  and,  therefore,  inadmissible." 

By  chapter  489  of  the  Laws  of  1849,  section  2,  subdivision  1, 
sections  169  and  176,  inclusive,  of  the  Code  of  Procedure,  were 
made  applicable  to  future  proceedings  in  existing  suits;  and 
subsequently,  by  the  459th  section  of  the  Code  of  Procedure  as 
amended  in  1851,  the  provisions  of  that  act  are  made  to  apply 
to-the  trial  and  all  future  proceedings  in  actions  then  pending, 
when  there  is  an  issue  of  law  or  of  fact,  or  other  question  of  fact 
to  be  tried. 

This  action  was  commenced  in  1888,  and  the  trial  upon  which 
the  question  now  under  consideration  arose,  was  had  in  1858. 

The  provisions  of  the  Code  of  Procedure  are  therefore  applied 
to  this  trial,  and  all  subsequent  proceedings  in  the  action. 

By  the  169th  section  of  the  Code,  it  is  enacted  that  no 
variance  between  the  allegation  in  a  pleading  And  the  proof 
shall  be  deemed  material,  unless  it  have  actually  misled  the 
adverse  party  to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits ;  and  whenever  it  shall  be  alleged  that  a 
party  has  been  so  misled,  that  fact  shall  be  proved  to  the  satis- 
faction of  the  court,  and  in  what  respect  he  has  been  misled. 

By  section  170,  it  is  provided  that  where  the  variance  is  not 
materia],  as  last  above  provided,  the  court  may  direct  the  fact  to 
be  found  according  to  the  evidence,  or  may  order  an  immediate 
amendment  without  costs. 
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.  On  the  other  hand,  in  order  that  some  limitation  may  be  im* 
posed  upon  the- great  generality. of  the  sections,  section  171  pro- 
vides that  where  the  allegation  of  the  cause  of  action,  to  which 
the  proof  is  directed,  is  unproved,  not  in  some  particular  or  par- 
ticulars tmly,  but  in  its  entire  scope  and  meaning,  it  shall  not  be 
deemed  a  case  of  variance  within  the  last  two  sections,  but  a  fail- 
ure of  proof. 

In  applying  these  provisions  of  the  Code  to  the  present  case, 
let  it  be  supposed  that  the  words  of  the  bill  of  particulars  were 
actually  inserted  in  the  declaration:  itself  tot  designate  -the  moneys 
had  and  received  by  the  defendant,  which  the  plaintiff  sought  here 
to  recover,  and  let  it  be  assumed  that  the  proof  offered  was  vari- 
ant from  the  allegation;  for  .it  was  upon  that  ground  alone 
that  the  'evidence  was*  rejected;  was  the  variance  in  the  entire 
scope  and  meaning  of  the  allegation  of  the  cause  of  action  ?  or 
was  it  a  variance  in  some  particular  only  ? 

The  nature  of  th#  claim,  to  wit,  for  moneys  had  and  received  by 
the  defendant  on  the  days  specified  which  he  was  not  entitled  to 
retain,  is  not  sought  to  be  changed.  ?  The  identical  moneys  are 
claimed  in  the  allegation  and  under  the  proofe  offered,  and  under 
each  they  are  described  as  received  by  the  defendanton  account  of 
stock.  The  only  difference  between  the  allegation  and  the  proofs 
offered,  is  that  in  one  it  is  stated  that  the  stock  was  never  delivered, 
by  the  other  it  is  sought  to  show  that  the  conduct  of  the  defendant 
in  relation  to  the  stock  was  such  that  he  could  not  deliver  the  stock 
in  the  state  and  condition,  or  conferring  the  rights,  which  were 
contemplated  at  tfre  time  of  the  purchase ;  or,  in  another  aspect, 
that  the  conduct  of  the  defendant  was  such  that  the  plaintiff  was 
not  bound  to  receive  the  stock. 

It  seems  to  me  that  this  was,  at  most,  a  variance  "  in  a  particu- 
lar only."  In  either  aspect  the  cause  of  action  is  identical  in  its 
scope  and  meaning*  The  words,  "  which  the  defendant  never  de- 
livered fc>  plaintiff,'1  might  be  stricken  out,  and  still  the  cause  of 
action  would  be  well  and  sufficiently  stated;  and  if  so,  then  the 
admission  of  the  evidence  offered  would'  certainly  not  leave  the 
allegation' of  the  cause  of  action  unproved  in  its  entire  scope  and 
meaning. 

No  proof  was  offered  by  the  defendant' that  the  variance  had 
misled  him,  or  that  its  reception  would  mislead  him,  to  his  pre- 
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judice;  while  on  the  other  band  the  plaintiff  offered'  to  prove 
circumstances  which  would  seem  to  have  apprised  the  defendant 
that  the  plaintiff  would;  on  die  trial,  claim  to  recover  on  the  pre- 
cise ground  which  be  sought  to  establish  by  the  evidence  offered. 

The  cases  of  The  Dry  Dock  Bank  V.  The  American  Life  Ins. 
and  Trust  Cb.,  (*G©mst,  844,)  *De  Psyster  v.  Wheder)  (1  Sandf.  S. 
C.  R,  719,)  Jackson  v.  Sanders,  (1  Code  R,  27,)  Fori  v.  Gooding, 
(9  Barb.,  871,)  Qttef  v.  Hudson  River  R  R  Cb.,  (6  How.,  270,) 
famish  illustrations  of  the  liberal  view-  taken  by  the  courts  in 
favor  of  disregarding  *  variances  when  the  party  has  not  been 
misled;  in?  •  some  oi  which  the  very  nature  of  the  relief  was 
changed  i  by  the  difference  between  the  allegation  and  the  proofe. 

And  in  opposition  to*  a  possible  suggestion,  that  although  the 
court  may-disregard  a  variance  when  the  proofe  are  given, 4hey 
are  not  bound  to  receive  proofs  which  will  create  a  variance,  the 
case  of  Qadin  v*  Qmterj  (1  -Kern.,  868,)  in  the  Court  of  Appeals, 
shows  that  the  court  are  bound  to  receive  die  evidence  when 
offered, 'if  the  variance  to  arise  therefrom  be  not  such  as  to  leave 
the  allegation  unproved  in  its  entire  scope  and  meaning. 

If  these  {views  are  correct,  and  the  variance  would  be  imma- 
terial if  the  declaration  itself  had  contained  the  very  words  out 
of  which  the  alleged  variance1  arises,,  then  I  think  it  clear  that 
when  the  alleged  variance  arises  from  the  terms  of  the  bill  of 
particulars^  the  case  is  no  stronger  for  the  defendant 

The  identity  of  the  moneys,  and  the  account  upon  which  they 
were  received  by  thcdefendant,  remain  the  same  under  the  pro- 
posed proofs  as  under  the  bill  of  particulars]  The  pafrticulani 
are  considered  as  incorporated  in  the  declaration  itself  as 
said  in  14  J.  R,  829,  and  15  id.,  222.  And  yet  it  has  been  held 
that  a  variance  between  the  proofe  and  the  bill  of  particulars  is 
immaterial  where  it  appears  that  the  defendant  has  not  been  mis- 
led. <See  1  Taunt,  224;  1  Gamp.,  09,  n.)  If  this  last  proposi- 
tion be  correct,  and,  I  think,  it  is  the  true  rule,  then  there  is  no 
ocoaskm  to  refer  to  the  provisions  of  the  Code  to  show  that  the 
proof  offered-might  be  received ;  for' the  evidence  was  admissible, 
under-rales  existing  before  the  Code  was  enacted. 

lot  one  aspect  of  the  case -there  was  no,  variance  whatever 
between  the  proofs  offered  and  the  bill  of  particulars.    The  stock  ' 
had,  in  feet,  never  been,  delivered.    There  had  been  an  offer  to 
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deliver  it,  but  it  was  not  accepted.  If  the  words  in  the  bill  of  pa* 
ticulars  warp  taken  as  used  for  the  purpose  of  identifying  the  stock 
and  as  having  no  other  meaning,  then  there  was  no  variance. 
They  show  that  the  stock  on  account  of  which  the  money  had  been 
paid  was  not  in  the  plaintiffs'  hands,  but  in  the  hands  of  the 
defendant,  and  so  that  the  contract  of  sale  had  never,  in  fact,  been 
fully  executed  by  actual  delivery  and  acceptance.  It  seems  to 
me  just  to  say,  that  the  words  of  die  bill  of  particulars  are  suscep- 
tible of  this  construction,  and  that  they  should  have  been  so 
construed,  unless  the  defendant  showed  that  he  was  in  fact  misled 
by  another  more  probable  interpretation;  and  if  the  words, 
"  which  the  defendant  never  delivered,"  be  taken  as  used  for  the 
purpose  of  excluding  the  idea  that  the  stock  on  account  of  which 
the  moneys  were  received  by  the  defendant  was  in  the  plain- 
tiff's hands,  then  there  was  no  variance. 

It  is  only  by  treating  these  words  as  a  specification  of  the 
grounds  upon  which  the  plaintiff  sought  to  recover  the  money 
that  any  question  of  variance  arises.  I  apprehend  that  it  is  not 
the  office  of  a  bill  of  particulars  to  state  the  grounds  of  a  plain- 
tiff's claim,  but  simply  to  point  out  the  items  and  particulars 
which  he  claims,  in  such  a  manner  as  will  enable  the  party  to  pre- 
pare'for  trial,  and  if  the  specification  be  ambiguous  or  susceptible 
of  a  double  interpretation,  the  defendant  should  apply  to  have  it 
made  more  definite  and  certain,  or  the  plaintiff  would  be  per- 
mitted to  give  any  evidence  not  clearly  excluded  by  the  terms 
used,  subject  only  to  the  duty  of  the  Court  to  see  that  the  defend- 
ant is  not  misled  to  his  prejudice.  And  so,  also,  if  a  plaintiff 
do  insert  the  grounds  of  his  claim  in  his  particulars,  the  court 
will  so  far  hold  him  to  that  specification  as  to  see  that  the  defend- 
ant is  not  misled  thereby,  but  that  is  all  the  effect  which  I  think 
should  be  given  to  such  a  specification. 

And  again,  in  another  aspect  of  the  case,  it  seems  to  me  that 
the  proofs  offered  were  within  a  fair  construction  of  the  bill  of 
particulars,  even  if  the  words  employed  therein  must  be  treated 
as  a  specification  of  the  grounds  of  the  plaintiff's  claim. 

The  purchase  was  made  by  the  plaintiff  of  stock  to  be  issued; 
when  issued,  that  stock  would  entitle  the  plaintiff  to  an  aliquot 
part  of  the  whole  property  of  the  association.  The  amount  of 
that  property  would,  of  course,  depend  upon  the  real  estate  pur 
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chased-  and  the  prices  paid  therefor.  If  the  sale  made  by  the 
defendant  to  the  plaintiff  was  of  a  given  number  of  shares  in  the 
association  which,  when  issued,  should  entitle  him  to  a  fixed 
aliquot  part  or  proportion  of  the  property  of  the  association, 
consisting  in  part  of  real  estate  for  which  the  association  should 
pay  out  in  stock  or  money  $16,000 ;  and  the  shares  finally  issued 
and  offered  to  the  plaintiff  entitled  him  only  to  the  same  aliquot 
part  of  the  same  real  estate,  and  the  association  had  been,  by  the 
defendant^  required  to  pay  $85,000  therefor,  then  the  stock 
offered  to  the  plaintiff  was  substantially  different  from  the  stock 
bargained  for.  This  was  a  difference  not  in  mere  value;  it  was 
a  difference  in  the  veiy  subject  which  the  stock  represented. 
Instead  of  offering  to  the  plaintiff  an  aliquot  part  of  the  property 
of  an  association  whose  funds  were  invested  in  real  estate  at  the 
rate  of  $16,000  for  a  given  parcel,  stock  was  offered  in  an  associa- 
tion whose  funds  were  invested  in  the  same  real  estate  at  a  rate 
of  $85,000  for  the  same  parcel 

The  stock  offered  did  not  represent  so  much  actual  property 
as  the  stock  bargained  for  would  have  done,  had  the  representa- 
tion made  at  the  sale  (as  the  plaintiff  alleges  and  offered  to  prove) 
been  carried  out 

Nor  in  this  view  of  the  subject  does  the  proof  offered  amount 
to  a  mere  breach  of  promise  by  the  defendant  The  proof  would 
have  shown  that,  contrary  to  his  representation  made  as  an 
inducement  to  the  purchase,  he  had  so  dealt  with  the  association 
as  to  alter  the  material  quality  of  the  stock  he  sold.  And  that 
in  truth  the  stock  which  the  company  thereafter  issued,  and  which 
had  no  actual  existence  when  the  bargain  was  made,  was  not 
what  it  was  represented  and  understood  it  should  be.  In  this 
sense,  the  stock  on  account  of  which  the  money  was  paid  was 
never  delivered  by  the  defendant 

There  seems  to  me  no  warrant  for  saying  that  the  reception  of 
the  evidence  would  in  effect  permit  the  plaintiff  to  change  his  cause 
of  action  from  contract  into  tort ?  The  offer  was  not  to  prove 
that  the  plaintiff  was  induced  to  enter  into  the  contract  by  fraud, 
or  false  pretenses,  and  thereupon  to  claim  damages  as  in  an  action 
on  the  case  for  deceit 

Nor  have  I  deemed  it  necessary  to  consider  the  offer  as  in 
any  degree  impeaching  the  good  faith  of  the  defendant  in  making 
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the  contract  of  sale.  The  offer  is  consistent  with  the  most  upright 
intentions  in  the  minda  of  both  parties  at  the  time  the  contract  was 
entered  into.  The  offer,  therefore,  in  this  view,  did  not  change 
the  allegations,  nor  the  statements  in  the  bill  of  particulars  in 
their  entire  scope  and  meaning,  within  the  case  of  Walter  v.  Ben- 
nett.  (15  N.  Y.  R.,  250.) 

Whether  the  subsequent  acts  of  the  defendant  in  view  of  what 
the  plaintiff  proposed  to  prove  was  a  part  of  the  terms  of  sale, 
must,  if  proved,  be  regarded  as  an  intentional  fraud  upon  the 
plaintiff  or  only  as  so  operating  upon  the  subject  matter  of  the 
sale  as  to  entitle  the  plaintiff  to  reclaim  the  money  paid  without 
necessarily  involving  such  an  intentional  fraud,  is  not,  in  my 
judgment,  material. 

I  feel  constrained  to  concur  in  the  result  to  which  Justice 
Pierrkpont  has  arrived,  viz, :  that  the  order  dismissing  the  com- 
plaint must  be  reversed  and  a  new  trial  be  ordered,  casts  to 
abide  the  event  of  the  suit 

Slosson,  J„  dissented. 

New  trial  ordered ;  costs  to  abide  the  event 


Lawrence,  Plaintiff  and  Appellant,  v.  Woods,  Defendant  and 

Respondent 

1.  Where,  during  a  term  lor  years,  created  by  a  written  and  sealed  lease,  it  is 
agreed,  verbally,  between  lessor  and  lessee,  that  the  lessee  shall  leave  cer- 
tain temporary  buildings,  put  by  him  on  the  premises  but  not  attached  to 
the  freehold,  remaining  on  the  premises  at  the  expiration  of  the  lease,  (the 
lease  having  then  several  yean  to  run,)  and  the  lessor  agrees  that  the  lessee 
shall  be  discharged  and  freed  from  paying  rent  for  the  two  quarters  next 
ensuing  such  agreement  as  a  consideration  for  so  doing,  and  a  suit  is  brought 
to  recover  said  two  quarters'  rent,  before  the  expiration  of  the  lease;  such 
agreement  is  no  defense  to  the  action,  although  said  buildings  are  then  on 
the  premises. 

2.  Such  an  agreement,  (not  being  in  writing,)  is  void  by  the  statute  of  frauds, 
aa  it  is  not  to  be  performed  within  one  year  from  the  making  thereof;  and 
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also  because  it  is  for  the  sale  of  personal  property  of  the  value  of  over  $50 
and  there  was  no  delivery  of  any  part  of  it,  nor  any  payment  of  any  part 
of  the  contract  price. 
(Before  Hoffman,  Pierrkpont,  and  Mokorbf,  J.  J.) 

Heard,  December  — ,  1858;  decided,  March  12,  185a 

This  is  an  appeal  by  the  plaintiff;  (William  Beach  Lawrence, 
Jr.,)  from  a  judgment  against  him,  entered  upon  a  verdict  in  favor 
of  the  defendant,  (John  Woods,)  rendered  upon  a  trial  had 
before  Mr.  Justice  Woodruff  and  a  jury,  on  the  18th  of  May, 
1858. 

The  action  is  upon  a  sealed  lease  executed  by  both  parties, 
dated  September  1,  1854,  by  which  the  plaintiff  demised  to  the 
defendant  "  all  that  inn  or  tavern  called  the  Upper  House,  situate 
at  the  High  Bridge,  in  the  town  of  West  Farms,  county  of  West- 
chester, and  State  of  New  York,  with  the  land  around  the  same 
and  the  outbuildings  thereon,"  Ate.,  for  the  term  of  seven  years 
from  the  1st  of  August,  1854,  at  the  yearly  rent  of  $600,  paya- 
ble in  equal  quarterly  payments  in  advance;  which  rent  the 
defendant  covenanted  to  pay  accordingly. 

The  action  was  commenced  in  February,  1857,  to  recover  for 
the  quarter's  rent  ($150)  commencing  November  1, 1856,  and 
also  for  the  quarter's  rent  ($150)  commencing  February  1, 1857. 
The  defense  set  up  in  the  answer  is,  that  the  defendant "  erected 
temporary  buildings  or  sheds"  on  the  demised  premises,  "not 
attached  to  the  freehold,  for  the  better  carrying  on  of  his  busi- 
ness," and  afterwards,  and  about  the  1st  of  November,  1856, 
being  about  to  tear  down  and  remove  said  temporary  buildings, 
"the  said  plaintiff  and  this  defendant  entered  into  an  agreement 
whereby  this  defendant  sold  and  transferred  to  said  plaintiff  the 
said  buildings,  and  said  plaintiff  then  and  there  became  the  pur- 
chaser thereof,  and  upon  the  following  considerations,  that  is  to  say : 
The  said  plaintiff  did  give  to  this  defendant,  and  this  defendant 
did  accept,  the  use  and  occupation  of  said  premises  for  the  term 
of  six  months  from  the  1st  day  of  November,  1856,  to  the  1st 
day  of  May,  1857,  free  and  discharged  from  the  amount  of 
rent  reserved  for  said  premises  in  said  lease,  and  the  said  plain- 
tiff did  then  and  there  accept  and  this  defendant  give  the  said 
buildings  as  and  for  the  rent  of  said  premises  for  the  time  last 
hereinbefore  mentioned." 
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At  the  trial,  the  lease  was  read  in  evidence.  It  contained  a 
clause  giving  the  right  to  reenter,  on  failure  by  the  defendant  to 
perform  any  of  the  covenants  on  his  part ;  also,  a  covenant  by 
defendant  not  to  assign  or  underlet,  and  to  occupy  the  premises 
as  a  public  house  or  tavern. 

Only  one  witness  was  examined :  his  testimony  is  as  follows,  viz. : 

Thomas  E.  Jones,  a  witness  for  the  defendant,  testified :  That 
he  knew  the  parties ;  that  he  was  at  an  interview  between  them 
in  the  fall  of  1856 ;  Mr.  Lawrence  came  to  Woods'  store,  and 
Woods  asked  Lawrence  if  he  could  not  take  those  premises"  off 
his  hands ;  Mr.  Lawrence  said  he  could  not,  but  if  Woods  would 
give  him  a  bill  of  sale  of  all  his  furniture  and  fixtures  he  would 
take  them  off  his  hands ;  on  the  second  interview,  Woods  asked 
the  same  question;  Lawrence  said  he  would  give  nim  three 
months'  rent  free ;  the  last  time  he  came,  Woods  told  him  the 
roads  were  blocked  up  with  snow,  and  it  was  impossible  to  do 
anything  in  the  winter,  and  that  he  had  spent  a  good  deal  of 
money  on  the  premises ;  Woods  asked  him  if  fye  would  not  give 
him  the  place  from  1st  November  to  1st  May  rent  free;  Woods 
told  him  of  the  expense  he  had  been  put  to  in  fitting  it  up,  erect- 
ing out-buildings,  bowling  alley,  shooting  gallery,  Ac. ;  Lawrence 
said  if  he  would  leave  those  out-buildings  there,  at  the  expira- 
tion of  his  lease,  he  would  give  him  the  six  months'  rent  from 
1st  November,  1866,  to  1st  May,  1857 ;  Mr.  Woods  accepted  the 
offer,  and  told  Mr.  Lawrence  he  would  leave  them  there  in  con- 
sideration of  that ;  the  out-buildings  were  bowling  saloon,  shoot- 
ing gallery,  ice-house  and  shed  for  horses ;  they  were  put  up  by 
Woods,  who  paid  for  them;  I  should  not  think  they  were  per- 
manent erections ;  neither  shooting  gallery,  nor  bowling  saloon 
nor  ice-house  had  any  foundation ;  the  shed  had  not;  they  are 
set  just  on  the  ground;  Mr.  Lawrence  never  called  after  that  for 
the  rent  to  my  knowledge ;  nothing  was  said  about  a  bill  of  sale 
to  my  knowledge  at  the  last  interview ;  plaintiff  said,  "  If  you 
will  leave  those  buildings  there,  at  the  expiration  of  your  lease, 
I  will  give  you  the  six  months'  Tent  from  the  1st  day  of  Novem- 
ber, to  1st  May,  in  consideration  of  your  leaving  4hem  there ;" 
those  are  all  the  words. 

The  witness  being  cross-examined,  testified  as  follows:  The 
last  and  each  interview  took  place  in  Pearl  street,  at  Mr.  Woods1 
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store  In  Pearl  street ;  the  premises  are  at  High  Bridge,  Westches- 
ter county;  the  buildings  were  not  in  view  of  the  parties ;  this 
conversation  was  in  the  fall  of  1866 ;  the  third  conversation  was 
more  than  two  weeks  after  the  first ;  Mr.  Woods  said  the  roads 
were  blocked  up  by  snow  and  other  obstructions ;  I  should  not 
think  this  conversation  was  later  than  October,  1856 ;  I  think  it 
was  in  October,  1866 ;  the  occasion  of  the  first  conversation  was 
Mr.  Lawrence  calling  for  his  rent;  the  third  time  he  called  to 
know  whether  defendant  would, accept  his  (Lawrence's)  proposi- 
tion about  giving  a  bill  of  sale ;  I  think  it  was  in  October;  I  am 
as  sure  of  that,  as  I  am  of  anything  else  I  have  testified  to ;  in 
the  first  conversation  Lawrence  said  he  would  take  a  bill  of  sale 
of  defendant's  furniture  and  fixtures  and  cancel  the  lease,  he 
would  give  up  the  rent ;  Woods  had  a  tavern  there  ;•  the  build- 
ings were  appurtenant;  in  the  third  conversation  Woods  made  a 
proposition ;  Woods  asked  Lawrence  if  he  would  not  give  him 
the  place  from  1st  November  to  1st  May,  free  of  rent;  I  cannot 
call  to  mind  all  that  passed;  those  are  the  important  facts  which 
I  remember;  Lawrence  said  he  would  give  him  the  place  rent 
free  till  the  1st  of  May,  in  consideration  of  his  leaving  those 
buildings  there ;  Lawrence  used  the  words  "  in  consideration ;" 
did  not  hear  Lawrence  say  the  lease  had  several  years  to  run; 
did  not  hear  him  say  anything  about  bill  of  sale  of  furniture  at 
the  third  interview;  there  was  no  writing  executed;  nothing 
more  than  words  passed  between  the  parties. 

The  direct  examination  being  resumed,  the  witness  further 
testified :  I  could  not  state  what  took  place  at  the  commencement 
of  the  first  interview;  I  did  not  hear  the  first  part,  only  the  last 
part ;  I  did  not  hear  anything  said  on  subject  of  rent  at  the  first 
interview  nor  at  any  subsequent  interview ;  those  buildings  were 
still  there,  when  I  was  at  the  High  Bridge  two  months  ago. 

And,  thereupon,  the  parties  closed  their  evidence,  and  the 
plaintiff's  counsel  prayed  the  Court  to  instruct  the  jury  as  matter 
of  law: 

1st  That  the  agreement  set  up  was  invalid  under  the  statute 
of  frauds: 

Because,  it  was  not  in  writing,  and  was  not  by  its  terms  to  be 
performed  within  a  year.  Which  the  Court  refused  to  charge, 
and  the  plaintiff's  counsel  excepted. 
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2d.  That  under  the  same  statute,  the  agreement  not  being  in 
writing,  it  was  not  binding,  because  the  articles  were  not  within 
view  of  the  parties  at  the  time  of  the  alleged  agreement,  which 
the  Court  refused  to  charge,  and  the  plaintiff's  counsel  excepted 
thereto. 

3d.  That  there  was  no  accord  and  satisfaction  proved ;  which 
the  Court  refused  to  charge,  and  plaintiff's  counsel  excepted. 

4th.  That  the  execution  of  the  lease,  the  tenancy  under  it,  and 
the  accruing  of  the  rent  being  proved,  the  plaintiff  is  entitled  bj 
law  to  a  verdict  for  the  amount  claimed ;  which  the  Court  refused 
to  charge,  and  the  plaintiff's  counsel  thereupon  excepted. 

And  to  the  decision  of  the  Court  in  respect  to  each  of  the  points 
so' presented  by  plaintiff's  counsel,  he  then  and  there  excepted. 

The  Judge  then  charged  the  jury  as  follows: 

The  theory  of  the  defense  is  that  the  defendant,  in  the  fall  of 
1856,  was  about  to  remove  buildings,  a  bowling-alley,  shooting- 
gallery,  shed,  &c.,  from  the  demised  premises,  and  that  Mr.  Law- 
rence, to  induce  him  to  suffer  them  to  remain,  agreed  to  allow 
him  the  six  months'  rent  from  the  1st  of  November  to  the  1st 
of  May.  If  any  agreement  of  this  description  was  made,  the 
jury  have  to  determine  this  question :  Was  it  to  apply  to  the  six 
months  in  question  or  to  the  six  months  at  the  end  of  the  lease, 
or  ending  the  last  1st  of  May  ? 

The  Judge  further  charged  the  jury  that  they  were  at  liberty  to 
consider  all  the  probabilities  of  the  case,  and  whether  it  was  pro- 
bable that  the  six  months'  rent  mentioned  was  the  first  six  months 
or  the  last,  when  it  should  be  known  that  the  buildings  remained 
at  the  expiration  of  the  lease,  and  the  manner  in  which  the  witness 
stated  the  conversation,  and  they  would  not  overlook  the  dis- 
crepancies in  his  testimony.  He  had  stated  the  conversation 
differently.  The  Judge  further  charged  that  if  the  buildings,  as 
they  are  called,  were  not  attached  to  the  soil,  but  merely  rested 
on  the  surface,  and  could  be  removed  without  disturbing  the  soil 
or  anything  attached  thereto,  and  in  order  to  prevent  their  re- 
moval the  plaintiff  agreed  that  if  the  defendant  would  suffer 
them  to  remain  and  leave  them  at  the  expiration  of  the  lease,  he 
would  accept  them  in  discharge  of  the  rent  in  suit,  and  the  parties 
both  agreed  to  that  arrangement,  and  the  buildings  have  remained 
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there  ever  since,  the  plaintiff  was  not  in  a  condition  to  maintain 
the  action  at  this  time  and  cannot  recover. 

But  if  the  agreement  was  merely  that  for  so  leaving  the  build- 
ings the  defendant  was  to  be  allowed  six  months'  rent  at  the  end 
of  the  term,  it  constitutes  no  defense  to  this  action.  The  plain- 
tiff in  such  case  would  satisfy  sueh  an  agreement  by  remitting 
the  last  six  months'  rent  when  the  defendant  had  fully  performed, 
and  the  plaintiff  could  see  that  the  buildings  were  in  fact  left  at 
the  expiration  of  the  lease. 

To  so  much  of  the  charge  as  is  included  in  the  last  above  par 
agraph  but  one,  commencing  "if  the  buildings"  and  ending 
"  cannot  recover,"  the  plaintiff's  counsel  excepted. 

The  jury  thereupon  rendered  a  verdict  for'the  defendant 

Judgment  having  been  entered  on  the  verdict,  the  plaintiff 
appealed  from  it  to  the  General  Term. 

James  W.  Qerard,  for  appellant 

L  The  whole  case  involved  a  mere  question  of  law,  assuming 
the  evidence  of  Jones  to  be  either  as  given  on  his  direct  or  his 
cross-examination ;  and  the  cause  should  not  have  been  submit- 
ted to  the  jury  at  all,  except  to  direct  them  to  render  a  verdict 
for  the  plaintiff  for  the  amount  of  his  demand,  with  interest 

IL  The  agreement  attempted  to  be  made  out  was  clearly 
within  the  statute  of  frauds,  and  there  never  was  a  case  where 
the  propriety  of  that  statute  was  more  transparent  than  in  this ; 
an  attempt  to  defeat  a  claim  evidenced  by  writing  and  by  seal, 
under  a  conveyance  of  real  estate,  by  loose  swearing  to  a  verbal 
agreement,  improbable,  if  not  absurd  in  its  very  terms.  (2  B.  S., 
817,  4th  ed.,  §  8.) 

1.  If  anything,  it  was  an  agreement  not  to.  be  performed  within 
a  year.  No  bill  of  ,sale  or  present  delivery  of  the  articles  was 
pretended,  and  they  were  not  to  be  handed  over  until  the  expira- 
tion of  the  lease,  which  would  not  be  until  1st  August,  1861. 

2.  Or  it  was  a  contract  for  the  consideration  of  $800,  for  the 
sale  of  goods  and  chattels  of  the  value  of  more  than  $50  not  in 
view,  and  of  which  there  was  no  delivery.  {Shindler  v.  Houston, 
1  Comst,  261.) 

m.  The  agreement  pretended  was  indefinite  and  incomplete 
as  to  what  goods  were  to  be  sold  or  delivered,  and  also  as  to 
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what  rent  was  to  be  given  up,  and  from  its  incomplete  and  in- 
definite character  in  judgment  of  law  amounted  to  no  agreement 
at  all.  Jt  was  impossible,  at  the  end  of  the  lease,  for  Mr.  Law- 
rence to  have  gone  to  the  premises  and  to  haye  made  a  selection, 
good  to  pass  title  in  law,  of  the  specific  things  to  which  he  was 
entitled.  (7  Wend.,  404;  14  id„  81;  Pats.  Merc,  Law,  pp.48> 
49,  p.  48,  note  2.) 

The  things  to  be  given  up,  and  which  six  months'  rent,  the 
first  or  the  last  six  months  of  the  lease,  rendered  the  contract 
uncertain. 

IV.  The  whole  charge  of  the  Judge  was  based  upon  a  state 
of  facts  set  up  in  the  answer  as  important,  but  of  which  not  one 
particle  of  proof  was  given — that  is,  "  that  the  defendant  was 
about  removing  the  fixtures  from  the  premises  when  the  pre- 
tended agreement  was  made."  The  Judge  confounded  the  answer 
with  the  evidence.  The  exception,  therefore,  to  the  part  of  the 
Judge's  charge,  relating  to  this  matter,  was  well  taken. 

Y.  A  written  lease  can  only  be  surrendered  in  whole  or  in  part 
by  an  agreement  in  writing,  signed  by  the  parties.  The  evidence 
of  Jones,  if  he  proves  anything,  proves  a  surrender  of  the  lease 
for  six  months  while  the  lessee  remains  in  possession,  and  a  new 
agreement  for  a  six  months'  lease,  all  by  parol* 

VL  The  covenant  in  the  lease  to  pay  rent  can  only  be  satisfied 
by  one  of  three  things :  1st,  by  actual  payment ;  2d,  by  a  release ; 
8d,  by  an  accord  and  satisfaction.  The  agreement  set  up,  amounts 
to  neither.  {Bump  v.  Phoenix,  6  Hill,  808.) 

There  was  no  actual  payment;  there  was  no  release,  because 
the  rent  was  not  yet  due;  there  could  be  no  accord  and  satisfac- 
tion, because  there  was  no  delivery. 

V£L  If  a  clear,  explicit  agreement  was  proved,  such  agreement 
would  be  no  bar  to  this  action,  not  being  either  payment  or  a 
release,  or  an  accord  and  satisfaction.  The  defendant's  only 
remedy  would  be  to  sue  the  plaintiff  far  a  breach  of  the  agree* 
ment,  leaving  each  party  to  his  right  of  action  on  their  respective 
mutual  promises.  (19  Wend.,  516 ;  23  id.,  842.) 

Yin.  The  verdict  is  against  the  law  and  the  evidence,  and  a 
new  trial  should  be  granted. 
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J.  R  Marvin,  for  respondent 

I.  The  agreement  proved  in  this  case  to  have  been  made  by 
the  parties  in  this  action  was,  in  all  respects,  valid  and  binding 
in  law  unless  it  was  within  the  statute  of  frauds. 

H  The  agreement  was  not  within  the  statute  of  fipuds,,for 
the  reasons : 

1.  It  was  not  an  agreement  that  by  its  terms  was  not  to  be 
performed  within  one  year  from  the  making  thereof.  It  was  to 
be  performed,  and  was,  in  fact,  performed,  at  the  time  of  making 
the  agreement  The  rent  in  suit  was  forgiven,  and  the  outbuild- 
ings became  the  absolute  property  of  the  landlord  at  the  time. 
The  tenant  parted  with  all  his  interest  in  the  buildings  which,  at 
best,  was  a  qualified  interest,  to  wit,  the  right  of  removal  during 
the  term  of  the  lease. 

2.  Admitting  that  the  parties  intended  that  the  buildings 
should  reinain  the  property  of  the  tenant  until  the  expiration  of 
the  lease,  then  the  agreement  was  not  within  the  statute.  It 
might  have  been  fully  performed  within  the  year  by  a  cancella- 
tion of  the  lease  within  that  time  by  mutual  consent,  or  by  the 
reentry  of  the  landlord,  as  provided  by  the  lease.  (10  J.\R., 
244;  10  Wend.,  426;  15  id.,  336;  5  Hill,  200;  13  Barb.,  493; 
Skinner,  858 ;  3  Burr.,  1278 ;  5  Barb.,  469.) 

8.  Admitting  that  the  tenant  was  to  perform  his  part  of  the 
agreement  on  the  1st  day  of  May,  1861,  then  the  agreement  was 
not  within  the  statute,  because  the  landlord  performed  his  part 
of  the  agreement  at  the  time  of  the  making  thereof,  to  wit:  he 
canceled  the  rent  in  suit 

The  statute  does  not  apply  when  all  that  is  to  be  performed  by 
one  party,  is  to  be  performed  within  a  year  from  the  making  of 
the  contract.  (Bracegirdle  v.  Hecdd,  1  Barn.  &  Adol.,  727 ;  Donelr 
Jan  v.  Bead,  8  id.,  899 ;  Cherry  v.  Hemming,  Court  of  Ex.,  1849 ; 
10  Me.,  476;  10  Gil.  &  Johns.,  404;  1  Ga.,  848;  7  Ala.,  161;  4 
Md.,  476;  8  Mo.,  241 ;  18  Barb.,  498.) 

Br  the  Coubt— Pibbbepont,  J.  If  the  defendant  has  any 
defense  at  all  in  this  case,  it  rests  entirely  upon  the  verbal  con- 
tract attempted  to  be  proven  by  Jones,  who  states : 

"  Plaintiff  said,  if  you  will  leave  those  buildings  there  at  the 
expiration  of  your  lease,  I  will  give  you  the  six  months'  rent 

Bosw.— Vol.  IV.  46 
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from  the  1st  day  of  November  to  1st  May,  in  consideration  of 
your  leaving  them  there;  those  are  all  the  words." 

The  witness  says,  this  was  the  rent  from  November  1, 1856,  to 
February  1st,  1857,  and  that  the  agreement  was  made  in  October, 
1856 ;  wd  that  he  is  as  sure  that  it  was  made  in  October,  1856, 
as  of  anything  he  has  testified  to. 

As  there  is  no  evidence  of  any  agreement  about  the  matter  of 
the  temporary  buildings  except  the  testimony  of  this  witness ;  if 
any  such  agreement  was  made  at  all,  it  was  the  one  above  stated, 
and  was  made  in  October,  1856 ;  consequently  it  was  an  agree- 
ment made  before  any  part  of  this  rent  fell  due,  (although  pay- 
able in  advance.)  There  was  no  delivery  of  anything,  no  bill 
of  sale,  no  release  of  rent  to  become  due  in  future,  no  writing 
and  no  payment  And  "  the  expiration  of  your  lease,"  about 
which  the  witness  speaks,  does  not  happen  by  its  terms  until 
August  1st,  1861,  and  there  is  no  intimation  in  the  evidence  that 
any  delivery  of  these  buildings  was  contemplated  until  the  expira- 
tion of  the  lease.  There  is  no  suggestion  in  the  evidence  that 
the  defendant  had  a  thought  of  removing  the  buildings  until  the 
end  of  the  term,  or  that  any  such  consideration  moved  either 
party  to  the  alleged  agreement  If  any  contract  was  made  of  the 
nature  stated  by  the  witness,  it  is  very  singular  that  there  was  no 
written  memorandum  of  it,  and  serves  to  show  .how  salutary  is  the 
statute  of  frauds,  which  was  not  only  framed  to  prevent  frauds 
and  perjuries,  but  also  to  guard  against  the  mistakes,  misunder- 
standings, forgetfulness  and  misapprehensions  of  honest  men. 

The  agreement  which  this  witness  relates  was  not  one  to  be 
performed  within  one  year,  and  is  void  by  the  statute  of  frauds. 

I£  moreover,  it  is  claimed  that  the  buildings  were  personal 
property,  then  both  they  and  the  rent  amounted  to  more  than 
$50,  and  as  the  rent  was  not  due,  and  as  there  has  been  no  pay- 
ment or  delivery,  and  no  writing,  the  alleged  contract  is  void 
under  the  3d  section  of  the  statute  of  frauds.  (Shvndler  v.  Hous- 
ton, 1  Comst,  261.) 

The  rent  accrued  under  the  covenants  of  a  lease  under  seal; 
since  due,  there  has  been  no  release  or  agreement  to  release,  and 
no  payment,  nor  has  there  been  any  accord  and  satisfaction.  All 
that  is  shown  for  the  purpose  of  defeating  the  covenants  of  this 
sealed  instrument  is  a  verbal  promise  made  by  the  plaintiff  4n 


NEW  YOEK— MAKCH,  1859.  868 

Tke  People  of  the  Bute  of  Michigan  v.  The  Phoenix  Bank  of  New  York. 

October,  1866,  that  if  the  defendant  would,  at  the  expiration  of 
the  lease  in  August,  1861,  leave  the  buildings  on  the  premises,  he 
might  have  the  rent  accruing  in  November,  1856,  and  February, 
1857,  as  a  consideration  for  so  doing.  Such  verbal  agreement  is 
not  sufficient  to  prevent  the  plaintiff's  recovery  in  this  action. 
(Delaavix  v.  Bulkky,  18  Wend,  71.) 
New  trial,  with  costs  to  abide  the  event. 


The  People  of  the  State  of  Michigan,  Plaintiffs  and 
Bespondents,  v.  The  Phcenix  Bank  of  the  Citt  of  New 
York,  Defendants  and  Appellants. 

- 1  The  decision  of  a  legally  constituted  Board  of  State  Auditors,  upon  a  claim 
preferred  by  an  individual  against  such  State,  made  under  the  authority  of 
the  Constitution  and  laws  of  the  State  by  which  such  board  is  created,  is 
alike  conclusive  upon  the  State  and  such  claimant,  where  such  Constitution 
and  laws  confer  on  such  board  power  and  authority  to  examine  and  adjust 
all  claims  of  the  character  of  that  so  preferred ;  and  to  examine  the  claim- 
ants and  witness  upon  oath;  to  issue  subpoenas  to  compel  the  attendance  of 
witnesses  before  them  and  to  enforce  obedience  to  such  subpoena  by  attach- 
ment; to  set  off  any  legal  or  equitable  demand  of  the  State  against  such 
claimant;  to  adjourn  from  time  to  time;  and  require  such  board  to  keep  a 
record  of  its  proceedings  and  decide  upon  competent  testimony. 

2.  After  a  claim  against  such  State,  within  the  jurisdiction  of  such  board  to 
examine  and  adjust,  has  been  heard  before  such  board  according  to  the  laws 
prescribing  its  powers  and  duties;  and  has  been  determined  in  favor  of  such 
claimant,  and  has  been  paid  by  an  officer  of  such  State,  (acting  in  its 
behalf,)  as  required  by  law,  it  cannot  be  recovered  back,  where  no  fraud 
has  been  practised  or  intended  by  such  claimant,  by  the  means  which  he 
employed  to  assert  and  establish  his  claim  before  such  board;  merely  upon 
the  grounds,  that  upon  the  merits  nothing  was  due  from  the  State  to  the 
claimant;  and  that  the  decision  of  such  board  was  made  in  ignorance  of 
&ots  which,  if  proved,  would  have  established  that  nothing  was  due. 

3.  The  decisions  of  such  a  board  upon  matters  within  its  jurisdiction,  in  cases 
free  from  fraud,  are  conclusive;  unless  an  appeal  is  provided  for,  or  other 
revision,  by  some  appellate  or  supervisory  tribunal,  is  prescribed  by  law. 

4.  A  State  is  competent  to  consent  to  be  sued,  and  may  grant  such  consent 
i$on  such  terms  as  it  may  think  just 
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5.  A  State  which,  by  the  authority  of  its  Constitution,  creates  by  statute  a 
board  of  its  officers  of  State,  with  the  powers  before  stated,  and  by  such 
statute  enacts  that,  when  any  claim  shall  be  allowed  by  such  board,  (such 
claim  being  within  its  jurisdiction,)  and  the  amount  due  shall  have  been 
settled  by  such  board,  the  claimant "  shall  be  entitled  to  a  warrant  drawn  by 
the  Auditor-General  upon  the  State  Treasurer  therefor  forthwith,"  thereby 
consents  to  submit  to  the  investigation  and  decision  of  claims  against  her, 
before  such  tribunal ;  upon  the  terms  prescribed  by  such  Constitution  and 
laws,  and  can  claim  no  exemption  from  the  rule  which,  in  like  cases,  is 
applicable  to  natural  persons. 

6.  Although  the  laws  of  such  State  make  it  the  duty  of  the  Attorney-General 
to  appear  in  behalf  of  the  State  before  such  board,  When  they  shall  ait  to 
audit  claims  against  the  State;  and  to  that  end  require  the  board  to  give 
him  timely  notice  of  the  time  and  place  of  their  meeting  to  audit  such 
claims ;  the  fact  that  he  did  not  appear  on  the  hearing  of  a  claim  which  such 
board  audited  and  allowed,  and  which  was  paid  by  reason  of  being  so 
audited  and  allowed;  will  not  give  the  State  the  right  to  recover  back 
the  money  so  paid;  nor  aid  its  chum  to  a  restoration  of  such  money, 
espeially  when  it  is  not  made  to  appear  that  the  Attorney-General  did  not 
have  timely  notice  of  the  meeting  of  the  board  to  audit  such  claim. 

7.  Notice  to  him  is  not  essential  under  suoh  statutes,  to  confer  jurisdiction  on 
such  board  to  audit  and  settle  claims. 

&  It  not  having  been  found  in  the  present  case,  that  the  defendants  (claim- 
ants whose  claim  had  been  audited,  settled  and  paid)  were  guilty  in  fact 
or  intent  of  any  fraud  in  their  proceedings  before  the  Board  of  State  Audi- 
tors of  the  State  of  Michigan  to  establish  their  claim  against  that  State,  it 
was 

SM,  That  a  judgment  against  them  in  favor  of  the  State,  for  the  amount  of  a 
claim  made  by  them  against  the  State,  and  paid  by  the  State  on  being 
audited  and  settled  by  such  board,  was  erroneous  and  must  be  reversed. 
(Before  Boswobth,  Ch.  J.,  and  Hoffmak  and  Moxorief,  J.  J.) 
Heard,  January  4,  5;  decided,  March  12,  1859 

This  action  comes  before  the  General  Term  on  an  appeal  by 
the  defendants  from  a  judgment  entered  against  them  at  Special 
Term,  in  favor  of  the  plaintiffe,  on  the  3d  of  July,  1867,  for 
$42,152.97.  It  was  tried  in  April,  1857,  before  Mr.  Justice  Hoff- 
man, without  a  jury. 

The  action  was  brought  to  recover  back  from  the  defendants 
the  sum  of  $85,608.74,  paid  to  them  by  the  plaintiffe  on  the  4th 
of  December,  1854,  and  the  interest  thereon.  That  sum  was  so 
paid  to  the  defendants  as  owners  of  a  claim  against  the  plaintiffs 
to  that  amount,  which  had  been  assigned  to  the  defendants  by 
the  President  and  Directors  of  the  Phoenix  Bank — an  old  char- 
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teied  institution,  whose  charter  expired  en  the  81st  of  Decem- 
ber, 1853. 

It  was  so  paid  in  pursuance  of  a  decision  or  award  of  the 
Board  of  State  Auditors  of  the  State  of  Michigan,  to  which 
board  the  defendants  had  presented  their  claim  against  the  State 
in  May,  1854. 

Section  31  of  Article  1  of  the  Constitution  of  the  State  of 
Michigan,  which  took  effect  on  the  1st  of  January,  1851,  (and 
is  found  in  the  Michigan  Revised  Laws,  of  1857,  p.  54,)  reads  thus : 
(See  Michigan  R.  Laws  of  1857,  pp.  88,  80,  81,  §  19  of  schedule.) 

§  31,  Art.  1.  "  The  Legislature  shall  not  audit  nor  allow  any 
private  claim  or  account" 

Article  8,  section  4,  (p.  63,  id.,)  reads  thus: 

§4,  Art.  8.  "The  Secretary  of  State,  State  Treasurer,  and 
Commissioner  of  the  State  Land  Office,  shall  constitute  a  Board 
of  State  Auditors  to  examine  and  adjust  all  claims  against  the 
State,  not  otherwise  provided  for  by  general  law."    *    *    * 

By  an  act  of  the  Legislature  of  the  State  of  Michigan,  approved 
April  7,  1851,  (Laws  of  1851,  p.  173,)  sections  44,  46  and  47  of 
the  Revised  Statutes  of  1846,  were  so  amended  as  to  conform  to 
and  carry  but  the  constitutional  provision  for  the  creation  of  a 
Board  of  State  Auditors,  and  as  thus  amended  sections  44  and 
47  read  as  follows:  (See  Mich.  Revised  Laws  of  1857,  pp.  145 
and  146.) 

"§44.  The  Secretary  of  State,  State  Treasurer,  and  Commis- 
sioner of  the  State  Land  Office,  shall  constitute  a  Board  of  State 
Auditors,  and  as  such  they  shall  have  power,  and  it  shall  be  their 
duty,  annually,  and  at  any  other  time  in  their  discretion,  to  enter 
into  a  full  settlement  and  final  adjustment  with  every  officer  and 
agent  of  this  State  of  all  debts,  credits,  claims  and  demands  of 
whatsoever  description,  between  such  officer  or  agent  and  this 
State,  and  it  shall  also  be  their  duty  to  examine,  adjust  and  settle 
all  other  claims  and  demands  against  this  State,  which  may  be 
presented  by  any  other  person  or  persons,  the  settlement  of  which 
is  not  already  provided  for  by  law ;  but  such  board  shall  not 
allow  and  audit  any  claims  against  the  State  unless  the  same  shall 
be  established  by  competent  testimony ;  and  said  board  shall 
keep  a  record  of  its  proceedings,  which  shall  contain  each  claim 
presented,  and  its  items,  an  abstract  of  the  evidence  taken,  and  the 


866  CASES  IN  THE  SUPERIOR  COURT. 

The  People  of  the  8Uto  of  Michigan  y.  The  Phosniac  Bank  of  New  York. 

amount  adjusted  and  settled. in  favor  of  the  person  or  persons 
presenting  the  claims,  or  in  favor  of  the  State ;  and  any  member 
of  said  board  shall  have  power  to  administer  oaths  to  any  person 
or  persons  presenting  claims,  or  to  witnesses;  to  examine  the 
person  or  persons  under  oath ;  to  issue  subpoenas  to  any  part  of 
the  State  against  witnesses,  and  if  any  witness  or  witnesses  fail 
to  appear  in  pursuance  thereof,  and  the  fees  provided  herein  shall  x 
have  been  paid  or  tendered,  to  issue  attachments  to  compel  their 
attendance ;  to  set  off  any  legal  or  equitable  claim  against  such 
person  or  person?  in  favor  of  the  Statfe,  upon  proof  of  the  same, 
and  to  adjourn  from  time  to  time."    *    *    *    * 

"  §  47.  If,  upon  the  allowance  of  any  claim,  or  upon  any  balance 
being  struck  upon  any  settlement  made  in  pursuance  of  this 
chapter,  it  shall  appear  that  the  State  is  indebted  to  the  party  with 
whom  the  settlement  is  made,  or  to  whom  such  claim  shall  be 
allowed,  he  shall  be  entitled  to  a  warrant  drawn  by  the  Auditor- 
General  upon  the  State  Treasurer  therefor  forthwith." 

Section  2  of  a  statute  of  that  State,  approved  January  26, 
1848,  (Laws  of  1848,  No.  12,  §  2,  p.  9,)  reads  thus : 

11  §  2.  It  shall  be  the  duty  of  the  Attorney-General  to  appear 
in  behalf  of  the  State,  before  the  Board  of  State  Auditors,  when 
they  shall  sit  to  audit  claims  against  the  State,  and  to  that  end, 
said  board  shall  give  said  Attorney -General  timely  notice  of  the 
time  and  place  of  their  meeting  to  audit  such  claims."  (See  I 
Mich.  R.  L.  of  1857,  p.  147,  [210,]  §2.) 

Section  1  of  "Schedule,"  in  the  Constitution  of  said  State,  (1 
R.  L.  of  Mich.,  p.  77,)  reads  thus: 

"  Schedule,"  "  §  1.  The  common  law  and  the  statute  laws, 
now  in  force,  not  repugnant  to  this  Constitution,  shall  remain  in 
force  until  they  expire  by  their  own  limitation,  or  are  altered  or 
repealed  by  the  Legislature." 

The  evidence  tends  to  show  that  the  claim  of  the  Phoenix 
Bank  was  presented  to  the  Board  of  State  Auditors  of  the  State 
of  Michigan,  in  May,  1854. 

The  said  Board  allowed  the  claim  on  the  2d  of  December,  1854, 
and  on  that  day  entered  upon  the  record  of  its  proceedings,  in 
relation  to  said  claim,  the  following,  to  wit : 

"  Claim  of  the  Phoenix  Bank,  New  York,  against  the  State  of 
Michigan,  for  an  advance  of  $16,400,  on  State  bonds,  delivered 
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to  John  Norton,  junior,  cashier  of  the  Fanners'  and  Mechanics' 
Bank,  Detroit,  by  order  of  Governor  Mason,  for  the  use  of  said 
State,  March  18,  1888,  and  the  interest  thereon.  The  Board 
decided  that,  upon  the  evidence  produced,  said  Phoenix  Bank 
-was  justly  and  equitably  entitled,  for  principal  and  interest  on 
said  claim,  from  March  12, 1888,  to  December  2, 1854,  to  the 
sum  of  $85,603.74." 

That  sum,  in  pursuance  of  such  decision,  the  plaintiffs  paid  to 
the  defendants,  on  the  4th  of  said  December,  and  it  is  to  recover 
back  the  sum  so  paid  that  this  action  is  brought. 

The  Attorney-General  did  not  appear  before  the  said  Board  of 
State  Auditors,  in  relation  to  said  claim,  while  it  was  pending 
before  said  Board :  whether  he  was  notified  to  appear,  was  not 
found  by  the  Judge. 

The  Judge  found  a  series  of  facts,  (covering  some  eleven  printed 
pages,)  stating  in  detail  the  transactions  in  which  the  claim  origi- 
nated, the  evidence  produced  before  the  said  Board  of  State  Au- 
ditors, and  certain  transactions  between  the  defendants  and  third 
persons  (in  relation  to  said  claim,  and  which  third  persons  are 
alleged  to  be  the  actual  debtors,  in  respect  of  the  matter  thereof;) 
of  which  latter  facts  lie  also  found  that  the  members  of  said 
Board  were  severally  ignorant  during  the  proceedings  before  the 
Board,  and  until  after  payment  of  the  sum  allowed  was  made, 
and  which  latter  facts  he  held  were  sufficient,  of  themselves,  to 
extinguish  any  and  all  claims  of  the  defendants  upon  the  State, 
even  if  they,  or  their  assignors,  would  otherwise  have  had  any. 

He  also  held,  inter  alia,  as  matter  of  law,  that  neither  the  plain- 
tiflh  nor  their  assignors  ever  had  any  just  or  valid  claim  against 
the  State.    His  14th  conclusion  of  law  is  as  follows,  viz. : 

"14th.  Although  the  Board  of  State  Auditors  had,  by  the 
Constitution  and  laws  of  Michigan,  power  to  examine  and  adjust 
and  audit  any  claim  against  the  State  not  otherwise  provided  for 
by  general  law;  and  although  said  Board  did  examine  and  adjust, 
audit  and  allow  the  claim  of  the  Phoenix  Bank,  and  the  State  djLd 
thereupon  pay  thfi  money ;  yet  the  award  is  nothing  higher  than 
an  adjustment  of  an  account  or  claim  by  an  agent  constituted  to 
examine  it." 

This  decision  was  excepted  to.  The  other  matters  of  fact 
found,  and  conclusions  of  law  stated,  it  is  deemed  unnecessary  to 
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recapitulate,  as  it  was  not  found  that  the  claim  was  presented  in 
bad  faith,  or  that  any  fraud  or  artifice  was  practised  or  intended 
by  the  defendants,  in  any  of  their  proceedings  before  the  Board 
of  State  Auditors. 

The  other  facta  in  the  case,  and  the  questions  arising  upon 
them,  are  not  stated,  as  they  were  not  considered,  by  the  Court 
at  General  Term. 

The  Judge  decided  that  the  plaintiflfe  were  entitled  to  recover 
back  from  the  defendants  the  sum  so  paid  as  aforesaid  by  the 
former  to  the  latter,  amounting  to  $41,969.89.  Judgment  was 
entered  thereupon  in  favor  of  the  plaintiffs  against  the  defend- 
ants; and  from  that  judgment  the  present  appeal  was  taken  by 
the  defendants. 

Edgar  S.  Van  Winkle  and  Francis  R  Gutting,  for  defendants 
and  appellants. 

I.  No  authority  of  the  State  of  Michigan  for  beginning  and 
prosecuting  this  action  has  been  shown. 

EL  These  defendants  are  not  liable  at  alL  If  any  party  is  lia- 
ble, it  is  the  trustees  of  the  old  Phoenix  Bank.  The  defendants 
here  were  purchasers,  in  good  faith,  of  a  claim  against  the  State 
of  Michigan.  The  State  paid  it  to  them  without  any  act  on  their 
part,  and  the  money  cannot  be  recovered  back  from  the  defend- 
ants. 

The  defendants  had  no  existence  until  the  1st  January,  1864. 

They  could  not,  therefore,  have  been  participants  in  any  acts 
or  proceedings  of  any  person  or  body  prior  to  that  time. 

III.  Even  if  the  old  Phoenix  Bank  were  defendants,  the  award 
of  the  Board  of  State  Auditors  could  not  be  reexamined  in  this 
Court 

1.  Because  tie  matter  is  ra  culjudieata,  only  impeachable  for 
fraud  in  obtaining  the  judgment  (Kingdand  v.  8palding,S  Barb. 
Ch.,  841;  Fatfv.  Vail,  7  Barb.,' 226;  Hcphina  v.  Let,  6  Wheat, 
109;)  and; 

2.  Because  being  a  judgment,  and  the  mone^r  collected  under 
it,  no  action  will  lie  to  recover  it  back.  (While  v.  Merritt  et  dL,  8 
Seld.,  852 ;  2  Smith's  Leading  Cases,  287,  and  note  on  289.) 

8.  Because  there  is  no  valid  proof  of  fraud. 
The  prayer  of  the  complaint  is, 
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cl  That  defendants  may  be  compelled  to  refund  to  plaintiflfe 
the  amount  paid  to  them  by  Board  of  State  Auditors. 

b.  That  the  allowance  of  said  claim  by  said  Board  of  State 
Auditors,  and  the  entry  thereof  by  said  Board,  may  be  declared 
to  be  fraudulent  and  void  as  against  the  plaintiffs,  and  that  the 
same  may  be  annulled  and  set  aside. 

The  first  part  of  the  prayer  can  only  be  granted  in  case  the 
second  is  allowed. 

.  The  second  cannot  be  granted  unless  fraud,  as  alleged,  has  been 
proved. 

The  complaint  does  not  proceed  on  the  ground  of  mistake  for 
relief  but  of  fraud.  For  error  the  only  relief  is  to  falsify  and 
surcharge,  not  to  set  aside.  It  can  be  avoided  only  upon  the 
ground  of  fraud.  (2  Danl.  P.,  764;  Brum  v.  Hone,  2  Barb.,  692.) 

The  judgment  of  the  Board  of  Auditors  could  be  set  aside  only 
for  fraud.  (Qmseaua  v.  Fanning \  3  Johns.  Ch.,  695.) 

The  Board  of  State  Auditors,  consisting  of  the  Secretary  of 
State,  Treasurer,  and  Commissioner  of  State  Land  Office,  consti- 
tuted a  special  tribunal  having  jurisdiction  of  this  claim.  (See 
Laws  of  1846,  p.  ,  and  of  1851,  p.  473 ;  Const  of  Mich.,  art 
8,  §4,  p.  60.) 

The  Board  was  a  quasi-judicial  body,  with  power  to  hear  and 
determine  claims  against  the  State.  {Ex  parte  Rogers,  7  CJpw., 
526 ;  Van  Steenbergh  v.  Bigelow,  8  Wend.,  42 ;  Martin  v.  Mott,  12 
Wheat,  19;  Walker  v.  Deveraux,  4  Paige,  229,  260;  8  Barn.  & 
Ai,  271.) 

Their  power  and  duty  is  to  examine,  adjust  and  settle  claims 
and  demands  against  the  State  which  may  be  presented  by  any 
person,  the  settlement  of  which  is  not  otherwise  provided  for  by 
law.  They  shall  require  competent  testimony,  keep  a  record  of 
its  proceedings,  which  shall  contain,  Ac.  May  administer  oath; 
can  examine  the  claimant  and  other  persons  under  oath ;  issue 
subpoenas  and  attachments;  set  off  legal  or  equitable  claims  in 
favor  of  the  State,  and  their  allowance  of  a  claim  entitled  a  party 
U>  payment  (See  act  of  April  7, 1851.) 

This  is  a  complete  judgment  after  trial.  No  appeal  lies  from 
the  board. 

Its  decision  of  the  claim  of  the  Phoenix  Bank*  is  final  and 
cannot  be  impeached  collaterally,  except  upon  proof  by  the  State 
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that  a  valid  and  equitable  defense  existed,  which  iff  was  prevented 
from  setting  up  by  the  fraud  of  the  defendants,  without  negli- 
gence or  other  fault  on  the  part  of  the  State.  {Vila*  v.  Jones,  1 
Comst,  282.) 

Its  adjudication  is  more  conclusive  than  an  award  by  private 
arbitrators,  because  the  Board  is  appointed  by  the  State,  without 
any  selection  by  the  Phoenix  Bank.  (Ex  parte  Sogers,  7  Cow.,  526.) 

But  even  treated  as  of  equal  and  no  greater  effect  than  an 
ordinary  award,  the  merits  of  the  claim  cannot  be  reexamined; 
it  can  only  be  impeached  by  reason  of  partiality  or  corruption 
of  the  arbitrators.  {Butler  v.  Mayor  of  New  York,!  Hill,  489; 
McKinney  v.  Newcomb,  5  Cow.,  425.) 

Whether  this  is  called  an  award  or  a  judgment,  matters  but 
little,  as  neither  is  impeachable  except  for  fraud.  This  claim 
was  within  their  jurisdiction,  and  is  therefore  not  triable  again 
here.    It  was  a  claim. 

Webster  defines  a  claim  to  be  "  a  demand  of  a  right  or  a  sup- 
posed right;  a  calling  on  another  for  something  due  or  supposed 
to  be  due,  as  a  claim  of  wages  for  services.  A  claim  implies  a 
right  or  supposed  right  in  the  claimant  to  something  which  is  in 
another's  possession  or  power.  A  claim  may  be  made  in  words, 
by  suit)  or  by  other  means." 

Jfti^hardson  says,  "It  is  to  challenge,  demand  or  pretend  a 
title  to." 

It  waa  aqgued  in  the  Court  below  that  the  jurisdiction  can  only 
relate  to  claims  on  contracts  to  which  the  State  is  bound  legally. 
That  was  the  very  question  to  be  tried  by  the  Board  of  Auditors, 
whether  the  State  was  bound.  That  was  the  very  foundation  of 
the  jurisdiction.  (Britain  v.  Kinnavrd,  1  Brod.  &  Bing.,  482; 
Rankin  v.  Hoyt,  4  How.  U.  S.  B.,  827;  12  Pick.,  572,  588.) 

The  assent  of  the  Legislature  may  be  signified  in  various  ways. 
They  may  do  it  directly,  or  they  may  delegate  the  power  to  the 
Board  of  Auditors,  or  any 'single  officer,  Governor,  Attorney- 
General  or  Auditor 

Whether  the  alleged  contract  was  one  to  which  the  State  was 
a  party,  waa  the  very  question  presented  and  argued  before  the 
auditors.  (Ex.  1  and  2  in  commission ;  see  the  2  Consts.  of  Mich, 
and  the  2  laws  of  Board  of  State  Auditors ;  Laws  of  Mich.,  vol. 
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The  Courts  of  New  York  cannot  overhaul  and  reexamine  the 
question  whether  the  law  authorized  the  acts  of  Mason — whether 
the  Phoenix  Bank  dealt  with  him  on  the  faith  of  the  law,  or  of 
the  bonds — whether  the  moaey  actually  went  into  the  State  trea- 
sury. The  board  having  jurisdiction  of  the  subject  has  adjudi- 
cated upon  and  allowed  the  claim. 

If  this  claim  had  been  acknowledged  by  a  law — the  highest 
act  of  a  State — then  by  the  Constitution,  the  Board  of  State  Audi- 
tore  could  have  had  no  jurisdiction.  (See  Const  of  Mich.,  art.  8, 

§4) 

The  action  of  the  Board  of  State  Auditors  was  a  judicial  act, 
final  and  conclusive. 

The  State  of  Michigan  being  plaintiffs,  seeking  equitable  relief, 
is  subject  to  the  same  rules  and  equities  as  ordinary  suitors,  is 
bound  to  use  the  same  diligence,  and  is  chargeable  with  like 
notice,  and  affected  by  laches  to  the  same  extent  as  private  suitors. 
{United  States  v.  Barker,  4  Wash.  C.  C.  R.,  464 ;  S  C,  12  Wheat, 
659 ;  Bank  of  United  States  v.  The  United  Sates,  2  How.,  711 ;  United 
States  v.  Bank  of  the  Metropolis,  15  Peters,  877 ;  Dixon  v.  United 
States,  1  Brock.  R.,  177;  United  States  v.  Wilder,  8  Sum.,  808; 
New  Orleans  v.  The  United  States,  10  Peters,  662,  917;  Darning- 
ion  v.  Bank  of  Alabama,  18  How.,  12 ;  Briscoe  v.  Bank  of  the 
Commonwealth,  11  Peters,  257.) 

It  cannot  be  avoided  foT  error  of  law,  for  there  is  no  appeal ; 
none  from  the  Board  of  State  Auditors  to  the  Superior  Court  of 
New  York.  The  decision,  if  erroneous,  is  nevertheless  the  law 
of  the  case.  (MoioaU  et  al  v.  Wright,  1  Wend.,  855;  Mitchell  v. 
Busk,  7  Cow.,  185;  McKinney  v.  Newcombl  5  id.,  425.) 

Neither  error  of  law  nor  of  feet  will  avoid  an  award  unlesathe 
error  is  apparent  on  the  face  of  the  award.  (Watson  on  Awards, 
159.) 

It  cannot  be  avoided  for  error  of  fact;  a  decision  of  a  compe- 
tent tribunal  where  the  facts  were  in  issuey  or  might  have  been 
in  issue,  is  not  reviewable  elsewhere.  (Kingsland  v.  Spalding,  8 
Barb.  Ch.,  841;  Vail  v.  Vail,  7  Barb.,  226;  Brum  v.  Hone,  2 
Barb.,  586 ;  Hopkins  v.  Lee,  6  Wheat,  109 ;  United  States  v.  Nourse, 
9  Peters,  8 ;  Voorhees  v.  The  Bank  of  United  States,  10  Peters,  478, 
449 ;  Ernhiry  v.  Conner,  8  Comst,  511 ;  See  also  United  States  v. 
Arredondo,  6  Peters,  691.) 
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A  decree  of  a  competent  Court  of  the  highest  jurisdiction  is 
final  and  conclusive.  (PenhaMow  v.  Doane's  Administrators,  3  Dal- 
las, 54,  85.) 

The  debt  itself  cannot  be'  inquired  into,  but  only  fraud  in  pro- 
curing the  j udgmen t  It  cannot  be  tned  over  again  by  this  Court. 
It  will,  at  the  utmost,  only  receive  proof  of  fraud  affecting  the 
defendants,  which,  if  proved,  would  be  sufficient  to  overturn  the 
award. 

That  the  proofs  given  before  the  Board  of  Auditors  were  su£ 
ficient,  is  beyond  review.  ' 

That  the  testimony  before  theiji  was  competent,  is  beyond 
review  here. 

Neither  of  the  arbitrators  or  Judges  has  sworn,  that  if  he  had 
known  the  new  facts  now  proved  it  would  have  altered  his  award. 
(See  Kyd  on  Awards;  Ives  v.  Medeal/e,  1  Atk.,  64;  Tittenson  v. 
Peat,  July  1,  1747,  8  Atkyns,  529.) 

This  proceeding  was  in  invitum.  It  was  no  compromise  or 
bargain,  it  was  a  suit  The  Attorney-General  represented  the 
State;  if  not  present,  it  was  the  plaintiff's  fault  or  misfortune. 

The  Bank  of  River  Raisin  and  Bank  of  State  of  Michigan  were 
both  within  the  jurisdiction.    The  deed  of  1840  was  on  record. 

The  fraud  to  avoid  must  be  an  active  and  positive  fraud  not 
constructive,  that  is,  if  based  on  an  adverse  proceeding. 

There  must  be  circumvention.  (See  Brinckerhoff v.  Lansing,  4 
J.  C.  R,  70.) 

Mere  silence  in  regard  to  a  fact  within  the  knowledge  or  reach 
of  both  parties  is  not  a  fraud. 

A  Court  of  Equity  will  never  be  called  into  activity  to  remedy 
the  consequences  of  laches  or  neglect,  or  the  want  of  reasonable 
diligence.  (Oreath  v.  Sims,  5  How.  U.  S.  R.,  192.) 

Money  paid  under  a  judgment  cannot  be  recovered  back  in  a 
new  action.  (White  v.  Merritt  &  Wheaton,  8  Seld.,  852;  Marrioi 
v.  Hampton,  7  T.  R,  269 ;  &  C,  in  2d  Smith's  Leading  Cases, 
237,  and  note  on  page  239 ;  White  v.  Ward  <t  Aylesworih,  9  Johns., 
232;  Loomis  v.  Pulver,  id.,  244;  Loring  v.  Mansfield,  17  Mass. 
R,  894 ;  Homer  v.  Fish  et  aLt  1  Pick.,  435 ;  Carter  v.  fhnterburft 
8  Conn.,  456.) 

Equity  will  not  grant  relief  in  such  a  case.  (Le  Ouen  v.  Gou- 
verneur,  1  Johns.  C,  436 ;  Smith  &  Mead  v.  Lowry,  1  Johns.  Ch.y 
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320;  OampbeU  v.  Morrison,  7  Paige,  157;  Clarke  v.  Butcher,  9 
Cow.,  674.) 

"  Money  paid  with  the  full  knowledge  of  facts  or  the  means  of 
knowledge  cannot  be  recovered  back,  on  the  ground  that  the 
party  supposed  he  was  bound  in  law  to  pay  it,  when  in  truth  he 
was  not"  (Mbtoatt  et  at  v.  Wright,  1  Wend.,  855;  Elliott  v. 
Swartwout,  10  Peters,  138,  158.) 

For  fraud  which  the  party  litigant  knew  of  or  could  have 
known  o£,  or  ought  to  have  known  of,  even  a  Court  of  Equity 
will  not  open  a  judgment  or  award.  (Le  Oven  v.  Oouvemeur,  1 
Johns.  C,  496,  and  cases  there  cited.) 

There  is  nothing  new  in  this  case,  nothing  that  the  State  could 
not  have  known  at  the  time. 

The  mere  taking  of  the  deed  from  Stewart  alters  no  rights. 
The  trustee  is  changed — that  is  all ;  everything  else  the  State 
knew. 

A  bill  of  review  will  lie,  it  is  true,  on  newly  discovered  evi- 
dence, but  only  in  cases  and  upon  grounds  where  a  new  trial  at 
law  will  be  allowed. 

The  judgment  at  Special  Term  should  be  reversed,  with  costs. 

J.  L.  Jernegan,  for  respondents,  (the  plaintiff,)  argued  (among 
other  points)  that, 

I.  The  payment  of  the  claim  by  the  State,  after  its  allowance 
by  the  Board,  does  not  bar  its  recovery  in  this  action. 

1.  The  payment  was  made  by  the  State  in  ignorance  of  mate- 
rial facts,  and  the  money  can  therefore  be  recovered  back.  (Cbn- 
neeticut  v.  Jackson,  1  Johns.  Ch.,  18 ;  Stoughton  v.  Lynch,  2  id., 
209 ;  Mowry  v.  Bishop,  5  Paige,  98;  Boyer  v.  Pack,  2  Denio,  107.) 

IL  The  Board  of  Auditors  had  no  adequate  means  of  discover- 
ing these  facts,  and  their  ignorance  of  them  was  not  the  result  of 
negligence. 

1.  But  whether  they  had  adequate  means  of  knowledge  or 
not,  it  is  sufficient,  especially  in  view  of  the  fact  that  they  weTe 
acting  as  officers  of  State,  that  they  had  no  actual  knowledge  of 
these  facts. 

(a.)  According  to  the  rule,  as  now  established,  the  question  is, 
whether  the  party  had  actual  knowledge  of  the  facts ;  and  the 
possession  of  means  of  knowledge  is  to  be  regarded  only  as  evi- 
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dence  to  be  left  to  the  jury,  bearing  on  the  question  of  actual 
knowledge.  (BeU  v.  Gardiner,  4  M.  &  Gk,  11,  21,  per  Tjbtdal, 
Ch.  J.) 

(6.)  Such  means  of  knowlege  in  the  possession  of  an  officer 
of  government,  while  acting  in  his  official  capacity,  is  not  per- 
mitted to  have  the  same  weight  as  in  the  case  of  an  individual 
acting  in  his  own  right  In  Hunter  v.  United  States,  (5  Pet.,  173,) 
it  was  shown,  that  a  paper  showing  the  claim  of  the  government, 
was  in  the  possession  of  the  government  when  the  money  was 
paid.  Yet  the  Court  held  that  that  fact  could  not  prejudice  the 
government,  and  say :  "  It  might  be  dangerous  to  give  the  same 
effect  to  a  voluntary  payment  by  an  agent  of  the  government*  as 
if  made  by  an  individual  in  his  own  right  The  concerns  of  the 
government  axe  so  complicated  and  extensive,  that  no  head  of 
any  branch  of  it  can  have  the  same  personal  knowledge  of  the 
details  of  business,  which  may  be  presumed  in  private  affairs." 

2.  These  propositions  apply  with  still  greater  force  to  any  pre- 
sumption of  knowledge  in  the  State,  founded  on  communications 
made  to  any  other  of  its  officers,  beside  those  composing  the 
Board  of  Auditors. 

8.  The  money  can  be  recovered  back  on  the  ground  that  its 
payment  was  obtained  by  fraud. 

III.  Even  should  it  be  held  that  the  proceedings  of  the  Board 
of  Auditors,  were  judicial  in  their  character,  they  would  not 
bar  a  recovery  in  this  action. 

1.  The  action  of  the  Board  was  ex  parte,  and  cannot  be  there* 
fore  pleaded  as  an  estoppel  to  the  State. 

The  act  denning  the  duties  of  the  Board,  contains  no  provision 
for  making  the  State  a  party  to- the  proceedings ;  it  provides  for 
no  process  against  the  State,  or  notice  to  any  officer  of  the  State, 
and  it  does  not  make  it  the  duty  of  any  officer  to  attend  on  the 
part  of  the  State,  or  protect  the  rights  of  the  State.  Such  a  pro* 
ceeding,  where  one  of  the  parties  only  is  represented,  and  no 
notice,  actual  or  constructive,  is  given  to  the  other,  is  ex  park, 
and  can  in  no  case  estop  the  party  against  whom  it  is.  This 
doctrine  is  elementary.  (Woodruff  v.  Taylor,  20  Verm.,  66; 
Bradstreet  v.  Neptune  Ins.  Co.,  8  Sumn.,  607 ;  People  v.  Kingston 
and  Middktown  Turnpike  Co.,  23  Wend.,  193,  210.)  In  the  first 
of  these  cases,  the  Court  say :  "  A  proceeding  professing  to  de- 
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termine  the  right  of  property,  where  no  notice,  actual  or  oon* 
structive,  is  given,  whatever  eke  it  might  be  called,  would  not 
be  entitled  to  be  dignified  with  the  name  of  a  judicial  proceeding. 
It  would  be  a  mere  arbitrary  edict,  not  to  be  regarded  any  where 
as  the  judgment  of  a  Court"  In  the  case  in  Wendell,  which 
wasajruo  warranto,  claiming  a  forfeiture  of  the  defendants'  charter, 
for  a  non-compliance  with  its  provisions  in  relation  to  the  mode 
of  constructing  their  road,  the  defendants  insisted  that  the  State 
was  estopped  by  the  report  of  the  commissioners  appointed  by 
the  Governor  to  view  the  road  and  report  whether  the  same  was 
completed  according  to  the  requisitions  of  the  charter.  A  report 
by  these  commissioners  that  the  road  had  been  thus  constructed, 
was  made  by  the  charter  a  condition  precedent  to  the  issuing  of 
a  license  by  the  Governor  authorizing  the  Company  to  take  toll 
Such  a  report  had  been  made  to  the  Governor,  and  the  license 
issued.  But  the  Court  held  that  these  proceedings  did  not 
operate  as  an  estoppel;  "the  proceeding,"  say  the  Court,  "is 
ex  parte  in  r&pect  to  the  people;  it  does  not  contemplate  a  cob* 
tested  trial,  where  the  whole  matter  would  be  brought  out  for 
discussion  and  adjudication." 

2.  As  the  State  was  not  represented  in  the  proceedings  before 
the  Board,  it  was  the  duty  of  the  defendants  to  state  all  material 
facte  within  their  knowledge,  necessary  to  inform  the  judgment 
of  the  Board;  and  their  omission  to  do  so,  and  their  concealment 
of  material  &cts  within  their  knowledge,  was  a  fraud,  and  renders 
the  decision  thus  fraudulently  obtained,  a  nullity.  (Loomer  v. 
Wheelwright,  8  Sand£  Ch.,  186 ;  Borden  v.  Fitch,  15  Johns.,  121 ; 
Andrews  v.  Montgomery,  19  Johns.,  164.) 

The  case  of  Loonier  v.  Wheelwright,  was  a  bill  filed  to  set  aside 
a  decree  of  foreclosure.  The  mortgagee  had  obtained  the  decree 
by  default,  against  an  infant  by  default,  after  the  mortgage  had 
been  satisfied  with  the  knowledge  of  the  mortgagee.  The  mort- 
gagee withheld  from  the  defendant,  and  from  the  Court,  all 
information  in  relation  to  the  satisfaction  of  the  mortgage,  and: 
the  Yice-Chanoellor  held  that  lor  this  reason,  the  decree  was 
obtained  by  frauds  and  should  not  be  permitted  to  stand. 

3.  Even  admitting  all  the  defendants  claim,  that  the  decision 
of  the  Board  of  Auditors  is  clothed  with  all  the  attributes  of  the 
judgment  of  a  Court  of  competent  jurisdiction,  this  case  combines 
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/ 
2.  The  cases  in  this  State  holding  that  the  decisions  of  the    . 

Canal  Appraisers  are  conclusive,  are  justified  by  the  statute,  which 
all  the  elements  which  are  necessary,  according  to  the  long  estab- 
lished principles  of  Courts  of  Equity,  to  entitle  the  plaintiff  to 
be  relieved  against  it ;  it  being  contrary  to  good  conscience  that 
the  defendants  should  reap  the  fruits  of  it,  and  the  plaintiffs 
having  been  prevented  from  availing  themselves  of  a  good  de- 
fense by  the  fraud  of  the  defendants,  and  by  ignorance  on  the 
part  of  the  plaintiffs  of  the  facts,  at  the  time  of  the  trial  and  the 
payment  of  the  money,  without  fault  or  negligence  on  their  part 
(Marine  Ins.  Co.  v.  Hodgson,  7  Cran.,  382 ;  Countess  of  Chms- 
borough  v.  Gifford,  2  Peere  Williams,  424 ;  Williams  v.  Lee,  $ 
Atk.,  223;  2  Story's  Eq.,  §  887,  and  authorities  there  cited; 
Beigal  v.  Wood,  1  J.  C.  R,  '402 ;  McDonald  v.  Neilson,  2  CowJ 
R.,  139 ;  Duncan  v.  Lyon,  3  J.  C.  R.,  851 ;  Shottenhirk  v. 
Wheeler,  id.,  275;  Dobson  v.  Pearcef  2  Kern.,  156.)  And  the 
fact  that  the  proceedings  against  which  relief  is  sought,  took  place 
in  another  State,  is  immaterial.  (Dobson  v.  Pearce,  ub\  supra,  169.) 

IV.  The  authorities  cited  in  opposition  to  our  view  of  the 
effect  of  the  allowance  by  the  Board,  have,  we  submit,  no  appli- 
cation in  this  case. 

1.  The  general  principle  stated  by  one  of  the  learned  Justices 
in  United  States  v.  Arredondo,  (6  Peters,  691,)  "  that  where  power 
or  jurisdiction  is  delegated  to  any  public  officer,  or  tribunal,  over 
a  subject  matter,  and  its  exercise  is  confided  to  his  or  their  dis- 
cretion, tfce  acts  so  done  are  binding  and  valid  as  to  the  subject 
matter;  and  individual  rights  will  not  be  disturbed  collaterally 
for  anything  done  in  the  exercise  of  that  discretion  within  the 
authority  and  power  conferred,"  need  not  be  controverted.  The 
important  limitation  of  this  principle  is  stated  in  the  next  sen- 
tence :  "  The  only  questions  that  can  arise  between  an  individual 
claiming  a  right  under  the  act  done  and  the  public  or  any  person 
denying  its  validity  are,  power  in  the  officer,  and  fraud  in  the 
party."  The  very  question  to  be  determined  here,  is  a  question 
of  power  in  the  Board.  Was  that  power  ministerial  or  judicial, 
a  mere  power  to  settle,  adjust  and  pay  accounts,  or  a  powex^to 
render  a  final  and  conclusive  judgment  against  the  State  ?  And 
even  were  the  question  of  power  determined  against  us,  the  other 
question  still  remains,  was  there  fraud  in  the  party? 
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makes  the  State  a  parly  to  all  the  proceedings  by  requiring 
one  of  the  Canal  Commissioners  to  attend  in  person  or  by  agent 
on  behalf  of  the  State,  and  employ  coumI  and  procure  the 
attendance  of  witnesses,  if  necessary,  (Laws  of  1886,  ch.  287, 
§  5,)  provides  for  an  appeal  from  the  decision  of  the  appraisers, 
(Laws  of  1829,  ch.  868,  &  8,)  and  expressly  provides  that  the 
decision  on  that  appeal  "shall  in  all  cases  be  final  and  conclu- 
sive." (Id.) 

8.  In  the  case  of  Rankin  et  al.  v.  Hayt,  (4  How.  U.  S.,  827,) 
no  question  was  made  as  to  the  conclusiveness  of  the  appraise- 
ment, and  the  case  is,  in  other  respects,  easily  distinguishable 
on  the  ground,  that  the  importer  had  a  right  to  be  present  and 
appeal  from  the  decision, 

V.  The  defendants,  having  become  assignees  of  this  claim  in 
1864,  took  it  cum  onere^  subject  to  all  the  equities  which  existed 
at  the  time  of  the  assignment,  and  to  all  the  defenses  which  ex- 
isted against  the  assignor.  (1  Parsons  on  Contracts,  195,  and 
authorities  there  cited.) 

By  the  Court — Bobworth,  Ch.  J.  The  important  questions 
arising  on  this  appeal,  are : 

1.  What  is  the  force  and  effect  of  a  decision  by  the  "  Board 
of  State  Auditors  of  the  State  of  Michigan,"  upon  a  claim  with- 
in their  jurisdiction ;  that  it  is  just,  and  that  a  sum  which  they 
specify  is  justly  due  from  that  State  to  the  claimant ;  and  of 
actual  payment,  by  the  proper  officer  of  the  State,  in  pursuance 
of  such  decision,  of  the  sum  so  decided  to  be  due? 

2.  Can  the  money  so  paid  be  recovered  back  on  the  mere 
grounds  that,  upon  the  merits,  no  sum  was  due,  and  that  the 
Board  made  their  decision  ignorant  of  certain  facts,  upon  which, 
if  they  had  been  proved,  their  decision  would  or  should  have 
been  that  nothing  was  due  from  the  State ;  no  fraud  having  been 
practised  by  the  claimants,  by  the  means  which  they  employed  to 
assert  and  establish  their  claim  before  such  Board? 

It  was  conceded,  on  the  argument  of  this  appeal,  not  only  that 
the  Board  of  State  Auditors  had  jurisdiction  to  entertain,  ex- 
amine into  and  determine  this  claim,  but  also,  that  under  the  Con- 
stitution and  statutes  of  the  State  of  Michigan,  this  Board  had 
the  sole  and  exclusive  jurisdiction  to  examine  into  and  decide  it 

Bosw.— Vol.  IV.  48 
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By  the  act  of  April  7,  1851,  amending  sections  44,  46  and  47 
of  chapter  12  of  the  Revised  Statutes  of  1846,  this  Board  was 
clothed  with  the  "  DMrer,"  and  it  was  made  its  "  duty,"  "  to  ad- 
just and  settle  all  claims"  (other  than  those  otherwise  provided 
for  by  law,)  "  against  this  State  which  may  be  presented." 

By  this  statute,  the  Board  is  required  to  act,  in  allowing  i 
claim,  upon  "  competent  testimony ;"  and  to  "  keep  a  record  of  its  - 
proceedings."  Power  is  given  "  to  administer  oaths  to  any  per* 
son  or  persons  presenting  claims,  or  to  witnesses ;  to  examinethe 
person  or  persons  under  oath ;  to  issue  subpoenas  to  any  part  of 
the  State  against  witnesses,  and  if  any  witness  or  witnesses  fail 
to  appear  in  pursuance  thereof,  and  the  fees  provided  herein  shall 
have  been  paid  or  tendered,  to  issue  attachments  to  compel  their 
attendance;  to  set  off  any  legal  or  equitable  claim  against  such 
person  or  persons  in  favor  of  the  State,  upon  proof  of  the  same, 
and  to  adjourn  from  time  to  time."        *        *        * 

It  also  declares  that  the  claimant,  whose  claim  shall  be  allowed 
by  the  Board,  u  shall  be  entitled  to  a  warrant,  drawn  by  the  Au- 
ditor-General upon  the  State  Treasurer  therefor,  forthwith." 

Another  statute  makes  it  the  duty  of  the  Attorney-General  to 
appear  before  the  said  Board,  in  behalf  of  the  State,  and  repre- 
sent the  State  and  its  interests  on  such  proceeding. 

It  is  quite  obvious  that  this  Board  was  vested  with  powers, 
in  their  nature  judicial.  It  was  authorized  to  hear  and  deter 
mine  certain  civil  controversies  between  the  State  and  individuals. 
Power  was  given  to  it  to  compel  the  attendance  of  witnesses,  to 
administer  oaths  to  them,  to  adjourn  from  time  to  time,  and  it 
was  required  to  act  upon  competent  testimony,  and  to  keep  a 
record  of  its  proceedings.  The  law  provides  for  carrying  its  de- 
cisions into  effect  A  determination  against  the  State,  that  it 
justly  owes  to  the  claimant  a  specified  sum,  is  to  be  followed  by 
a  "  warrant "  for  that  sum  upon  the  "  State  Treasurer,"  (one  of 
the  members  of  such  Board,)  drawn  by  another  State  officer, 
viz.:  the  Attorney-General,  and  to  be  drawn  forthwith. 

The  creation  of  this  Board  is  authorized  by  the  Constitution 
of  the  State  of  Michigan.  There  is,  therefore,  no  question  as  to 
the  validity  of  the  statute  which  defines  its  powers  and  duties. 

Its  proceedings  and  decisions  are  as  truly  judicial  in  their 
nature  as  those  of  any  special  tribunal  constituted  by  competent 
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authority  to  hear  and  decide  controversies  between  the  adverse  par- 
ties thereto,  and  not  proceeding  according  to  the  coarse  of  the 
common  law,  or  in  the  mode  usual  in  Courts  of  Chancery  pos- 
sessing original  and  general  equity  jurisdiction. 

In  The  United  States  v.  Arredondo  and  others,  (6  Peters,  691- 
729,)  Mr.  Justice  Story  declares  it  to  be  "  an  universal  principle, 
that,  where  power  or  jurisdiction  is  delegated  to  any  public  offi- 
cer or  tribunal  over  a  subject  matter,  and  its  exercise  is  confided 
to  his  or  their  discretion,  the  acts  so  done  are  binding  and  valid 
,  as  to  the  subject  matter,  and  individual  rights  will  not  be  dis- 
turbed collaterally  for  anything  done  in  the  exercise  of  that  dis- 
cretion within  the  authority  and  power  conferred.  The  only 
questions  which  can  arise  between  an  individual  claiming  a  right 
under  the  acts  done  and  the  public,  or  any  person  denying  its 
validity,  are  power  in  the  officer  and  fraud  in  the  party.  All 
other  questions  are  settled  by  the  decision  made  or  the  act  done 
by  the  tribunal  or  officer,  whether  executive,  (1  Cr.,  170,  171,) — 
legislative,  (4  Wh.,  428 ;  2  Peters,  412 ;  4  id.,  563,)— judicial,  (11 
Mass.,  227;  11  S.  &  R,  429,  adopted  in  2d  Peters,  167, 168,)— or 
special,  (20  J.  R.,  789,  740 ;  2  Dow.  P.  Cas.,  521,  Ac.,)  unless  an 
appeal  is  provided  for ;  or  other  revision,  by  some  appellate  or 
supervisory  tribunal,  is  prescribed  by  law.79 

In  the  case  before  us,  no  question  is  made  as  to  the  power  of 
the  Board  to  determine  upon  the  claim  in  question,  and  how 
much,  if  anything,  was  due  from  the  State  of  Michigan  to  the 
claimants.  Although  fraud  in  the  defendants  is  alleged  in  the 
complaint,  as  a  ground  for  setting  aside  the  decision  of  the  Board, 
and  recovering  back  the  money  which  the  plaintiffs  have  paid  to 
the  defendants  in  pursuance  of  such  decision,  yet  it  is  not  found 
as  a  fact  that  any  fraud  was  practised  or  intended  by  the  defend- 
ants. 

On  the  contrary,  the  learned  Judge  before  whom  the  action 
was  tried  at  Special  Term,  in  the  opinion  accompanying  his  de- 
cision, says :  "  I  am  gratified  in  being  able  to  arrive  at  my  conclu- 
sions, without  any  imputation  upon  the  integrity  of  the  officers 
of  tho  Phoenix  Bank.  They  acted  with  fidelity  to  their  prin- 
cipals, and  without  criminality  towards  the  State.  They  were 
acting  under  an  honest  but  gross  delusion  as  to  their  rights  and 
the  responsibility  of  the  State."  (Opinion,  p.  81.) 
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If  the  rule  stated  by  Mr.  Justice  Story  be  a  well  settled  rule 
of  law,  and  if  it  be  true  that  the  powers  and  duties  of  the  Board 
are  in  their  nature  judicial,  and  that  no  fraud  was  practised  by 
the  defendants  in  their  proceedings  before  the  Board;  then  it 
necessarily  follows  (it  being  conceded  that  the  Board  had  Ml 
jurisdiction  of  the  subject  matter,)  that  its  decision  is  conclu- 
sive, although  erroneous,  and  that  the  money  paid  cannot  be 
recovered  back  in  this  action,  upon  the  facts  established  on  the 
trial  of  it 

The  decisions  involving  the  proposition  asserted  by  Mr. 
Justice  Story,  are  uniform  in  its  support. 

In  Brittain  v.  Kinnaird  et  al,  (1  Brod.  k  Bing.,  482,)  it  was 
asserted  as  a  general  principle,  established  by  all  the  ancient  and 
recognized  by  all  the  modern  decisions,  "  that  a  conviction  by  a 
magistrate,  who  has  jurisdiction  over  the  subject  matter,  is,  if 
no  defects  appear  upon  the  face  of  it,  conclusive  evidence  of  the 
facts  stated  in  it." 

In  that  case,  the  defendants  had  authority,  under  an  act  of 
Parliament,  on  seizure  and  search,  to  condemn  and  direct  to  be 
burnt  or  sold  any  boat  on  the  Thames  suspected  of  carrying 
articles  stolen,  or  unlawfully  procured  from  any  vessel.  Under 
this  act,  the  plaintiff's  decked  and  registered  vessel  of  15  tons 
burden,  had  been  seized  by  police  officers,  and  condemned  by 
the  defendants,  who  were  sued  as  trespassers. 

Chief  Justice  Dallas  said,  it  is  urged  "  that,  in  order  to  give  the 
magistrate  jurisdiction,  the  subject  matter  of  his  conviction  must 
be  a  boat;  and  that  it  is  competent  to  the  party  to  impeach  the 
conviction,  by  showing  that  this  was  not  a  boat."  *  *  "  The 
magistrate,  it  is  urged,  could  not  give  himself  jurisdiction,  by  find 
ing  that  to  be  a  fact  which  did  not  exist"  To  these  views  Chiet 
Justice  Dallas  answered :  "  But  he  is  bound  to  inquire  as  to  the 
fact,  and  when  he  has  inquired,  his  conviction  is  conclusive  of  it" 
*  *  *  "  Much  has  been  said  about  the  danger  of  magistrates 
giving  themselves  jurisdiction,  and  extreme  cases  have  been  put, 
as  of  a  magistrate  seizing  a  ship  of  seventy-four  guns,  and  calling 
it  a  boat  Suppose  such  a  thing  done,  the  conviction  is  still  con- 
clusive, and  we  cannot  look  out  of  it" 

Similar  in  principle  to  the  above,  are  Henderson  v.  Brown,  (1 
Caines.,  92,)  The  People  v  OoUins,  (19  Wend.,  66,>    Willis  v. 
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Havemeyer,  (5  Duer,  447, 459,)  and  numerous  others,  too  familiar 
to  make  it  necessary  to  cite  them. 

L\  The  Supervisors  of  Onondaga  v.  Briggs,  (2  Denio,  26-33,) 
Bbonson,  Gh.  J.,  in  delivering  the  opinion  of  the  Court,  and 
speaking  of  the  effect  of  the  act  of  an  officer  appointed  to  tax 
costs,  says :  "  It  is  of  the  same  general  nature  as  are  the  decisions 
made  by  a  judge  or  commissioner  in  proceedings  under  the  insol- 
vent laws;  the  act  to  punish  fraudulent  debtors;  between  land- 
lord and  tenant;  and  the  many  other  cases  that  might  be 
enumerated.  They  are  all  judicial  determinations  which  are  con- 
clusive upon  the  parties,  until  they  have  been  reversed,  vacated 
or  set  aside  in  the  forms  prescribed  by  law.  They  cannot  be 
attacked  in  a  collateral  action,  save  where  the  Legislature  has  so 
expressly  provided.  This  is  a  principle  of  universal  application. 
It  extends  alike  to  the  decisions  of  the  highest  court,  and  the 
humblest  officer  in  the  State  who  has  been  entrusted  with  the 
exercise  of  judicial  powers.  However  desirable  it  may  seem,  in 
a  particular  case,  to  disregard  the  rule,  it  cannot  be  broken  down 
without  doing  a  great  wrong  to  the  community."    *    *    * 

"A  power  to  hear  and  determine,  necessarily  includes  and 
carries  with  it  a  power  which  makes  the  judgment  or  determina- 
tion obligatory,  without  any  reference  to  the  question  whether  it 
was  wrong."  (Id.,  p.  $4.) 

If  alleged  to  be  erroneous,  that  question  must  be  investigated 
and  determined  in  the  mode  and  by  the  tribunal  prescribed  by 
law.  If  no  mode  of  reviewing  the  determination  is  prescribed 
by  law,  it  is  absolutely  conclusive  upon  the  parties  to  the  proceed- 
ing. It  can  only  be  set  aside  on  the  ground  of  fraud  of  the 
party,  in  the  proceeding  in  which  such  determination  was  made. 

The  Board  of  State  Auditors  of  the  State  of  Michigan,  in 
exercising  the  powers  vested  in  them,  and  in  performing  the 
duties  cast  upon  them,  act  under  the  authority  of  law :  their  acts 
are  public,  and  affect  the  rights  of  individuals  as  well  as  those 
of  the  State  Government'  The  law  under  which  they  thus  act 
is  a  statute  of  that  State,  and  that  Board  is  a  tribunal  created  by 
and  under  its  Constitution  and  laws.  The  decision  of  such  tri- 
bunal, in  pursuance  of  the  law  by  which  it  is  created  and  which 
prescribes  its  powers  and  duties,  upon  any  matters  within  its 
jurisdiction,  is  as  conclusive  upon  the  State  as  upon  the  individuals 
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who  are  parties  to  the  controversy  which  it  has  decided.  The 
State  cannot,  in  such  a  case,  claim  any  exemption  from  the  opera* 
tion  of  the  rule  which  is  applicable  to  natural  persons.  (  United 
States  v.  Jones,  8  Peters,  875-885.) 

The  State  of  Michigan,  by  the  statutes  which  define  the  powers 
and  duties  of  her  Board  of  State  Auditors ;  and  by  her  Constitu- 
tion which  provides  for  the  creation  of  such  a  tribunal  to  hear 
and  determine  all  controversies  of  a  specified  character  between 
the  State  and  individuals ;  and  by  the  proceedings  which  those 
statutes  prescribe  for  the  determination  of  such  controversies ; 
and  by  the  necessary  import  of  the  provisions  of  such  Constitu- 
tion and  statutes,  consent  and  agree  to  be  bound  by  the  decision, 
and  undertake,  with  every  person  who  may  be  a  party  to  any 
such  controversy  between  him  and  the  State,  to  pay,  forthwith, 
any  claim  which,  upon  investigation  by  such  tribunal,  it  shall 
determine  to  be  just,  and  the  amount  it  shall  decide  to  be  due. 
(  United  States  v.  Jones,  supra,  and  Murrmfs  Lessee  etal  v.  Hoboken 
Land land  Improvement  Co.,  18  How.  U.  S.  R,  281-286.) 

"  Though,  generally,  both  public  and  private  wrongs  are  re- 
dressed through  judicial  action,  there  are  more  summary  extra- 
judicial remedies  for  both."  *  *  "  It  is  competent  for  the  Uni- 
ted States"  (or  a  State  Government)  "to  sue  any  of  its  debtors  in 
a  court  of  law.  It  is  equally  clear  that  the.  United  States"  (or  a 
State  Government)  "  may  consent  to  be  sued,  and  may  yield  this 
consent  upon  such  terms  as  it  may  think  just"  (18  How.  U.  S. 
R,  288.)  x 

When  the  State  of  Michigan,  under  her  Constitution  and  sta- 
tutes, created  the  tribunal  called  the  Board  of  State  Auditors  of 
the  State  of  Michigan,  to  investigate  claims  against  the  State,  and 
declared,  by  one  of  these  statutes,  that  any  sum,  found  by  such 
Board  to  be  due  to  a  claimant,  should  be  paid  forthwith,  she 
pledged  herself  to  be  bound  by  the  decision,  and,  in  so  doing,  was  as 
competent  to  submit  to  an  investigation  of  claims  against  her,  upon 
such  ten^s,  as  individuals  are  to  submit  a  real  matter  in  contro- 
versy to  a  court,  without  action,  in  a  manner  prescribed  by  law. 

When  a  claim  against  the  State  has  been  submitted  in  good 
faith  to  a  tribunal  thus  created,  and  in  the  manner  prescribed  by 
the  laws  creating  it,  and  confessedly  within  its  jurisdiction,  and 
that  tribunal  has  decided  it,  and  the  State  has,  in  pursuance  of 
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8uch  decision,  paid  the  sum  decided  to  be  due,  the  money  cannot 
be  recovered  back,  merely  because  the  Court  in  which  a  suit  may 
be  brought  for  that  purpose  is  of  the  opinion  that  such  tribunal 
was  clearly  wrong  in  the  conclusion  to  which  it  tame,  or  that^facts 
fexisted  which,  if  proved,  wou]£  have  led  to  an  adverse  decision. 

The  complaint,  in  speaking  of  the  proceedings  on  the  part  of 
the  defendants  before  said  Board,  alleges  "  that  said  defendants 
intending,  as  aforesaid,  to  cheat  and  defraud  the  State*6f  Michi- 
gan," made.various  representations,  which  it  enumerates  and  which 
it  avers  were  false  and  known  to  the  defendants  to  be  so,  and 
concludes  with  a  prayer  "  that  said  allowance  of  said  claim  by 
said  Board  of  State  Auditors,  and  the  entry  thereof  by  said 
Board,  be  declared  to  be  fraudulent  and  void  as  against  said 
plaintiffs,  and  that  the  same  may  be  annulled  and  set  aside/* 

Being  of  the  opinion  that  the  decision  of  the  Board  of  State 
Auditors  is  conclusive,  until  it  is  found  to  have  been  procured 
by  the  fraud  or  by  the  fraudulent  practices  of  the  defendants,  I 
deem  it  out  of  place  to  enter  upon  the  inquiry  whether  the 
defendants,  upon  the  evidence  contained  in  this  case  in  relation 
thereto,  ever  had  any  just  claim  upon  the  State,  or;  if  it  had, 
whether  it  forfeited  or  extinguished  such  claim  by  its  subsequent 
transactions  with  the  banks  named  in  the  complaint  and  proceed- 
ings in  this  action. 

To  whatever  conclusion  the  Judge,  at  Special  Term,  might  have 
properly  come  upon  the  evidence  before  him,  it  is  enough  to 
make  it  necessary  to  grant  a  new  trial,  that  he  has  not  found  the 
defendants  guilty  of  any  fraud  in  fact  or  intent 

Although  neither  the  Attorney-General  nor  any  other  person 
appeared  as  attorney  for  the  State  before  said  Board,  on  the  audit- 
ing of  said  claim,  that  fact  does  not  affect  the  question  of  the 
jurisdiction  of  said  Board,  nor  impair  the  force  of  its  decision. 

It  is  not  found  by  the  Judge  that  the  Board  did  not  notify  the 
Attorney-General.  No  stich  fact  being  found,  the  legal  presump- 
tion is,  that  the  Board  did  its  duty,  and  gave  to  him  the  notice 
required  by  law. 

For  these  reasons,  I  think  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  the  costs  of  the  former  trial  and  of  this 
appeal  to  be  costs  in  the  cause,  and  abide  the  event. 

Ordered  accordingly.  # 
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Felix  W,  Renick  v.  John  Orsrr,  Sheriff 

1.  In  an  action  against  the  Sheriff,  for  th#escape  of  a  person  arrested  by  him 
upon  an  execution  against  the  body  of  such  person,  it  is  no  defense  thai 
such  execution  was  issued  before  one  against  the  property  of  such  person 
had  been  issued  and  returned  unsatisfied.         * 

2.  The  issuing  of  a  oa.  so.  before  the  return  of  tkJL/a.  unsatisfied,  is  an  irre- 
gularity merely,  and  does  not  make  the  ca.  ml  void. 

3.  Section  140  of  the  Code,  by  abolishing  "  all  the  forms  of  pleading"  theretofore 
existing,  has  not  affected  the  measure  of  a  sheriff's  liability  for  the  escape  of 
a  person  committed  on  a  ca.  set,  as  declared  by  2  R.  S.,  437,  $  66.  [Sea  63.] 

4.  In  such  a  case,  the  sheriff  is  liable  for  the  debt,  damages,  or  sum  of  money 
for  which  such  prisoner  was  committed,  and  such  debt,  damages,  or  sum  of 
money  may  be  recovered  of  the  sheriff,  since  the  Code,  where  the  complaint 
states  all  the  facts  essential,  according  to  the  former  practice,  to  a  good 
declaration  in  debt ;  and  prays  judgment  for  the  amount  of  the  judgment  on 
which  such  prisoner  was  committed. 

6.  Whether  interest  on  such  judgment  be  recovered  in  an  action  brought  to 
enforce  the  liability  declared  by  2  R.  &,  437,  §  66.   (sec  63,]  Qucare* 

6.  In  an  action  for  the  escape  of  a  prisoner  committed  on  a  ca.  ml,  and  duly 
admitted  to  the  jail  liberties;  where  the  escape  counted  on  is  alleged  and 
proved  to  have  occurred  in  August,  1855,  it  is  no  defense  that  in  January 
of  that  year  there  was  a  prior  escape ;  if  it  appears  that  the  prisoner  volun- 
tarily returned  into  custody  and  continued  there  until  the  second  escape,  and 
i  i  does  not  appear  that  the  plaintiff  had  any  notice  of  the  first  escape  before 
the  return  of  the  prisoner  into  custody ;  although  the  action  is  brought 
more  than  a  year  after  the  first  escape,  and  the  defendant  pleads  the  statute 
of  limitations. 

(Before  Bosworth,  Ch.  X,  and  Movcrief,  J.) 

Heard,  February  7 ;  decided,  March  12, 1859. 

This  action  comes  before  the  Court  at  General  Term,  on  a  ver> 
diet  taken  subject  to  the  opinion  of  the  Court  on  questions  of  law 
arising  at  the  trial,  and  there  ordered  to  be  heard  in  the  first  in- 
stance at  the  General  Term. 

This  action  was  commenced  on  the  12th  of  April,  1856,  and 
was  tried  before  Mr.  Justice  Hoffman  and  a  jury,  January  29, 
1858.  It  appeared  on  the  trial  that  on  the  15th  of  September, 
1854,  the  plaintiff  recovered  in  this  Court  a  judgment  against 
Solomon  Poly  for  $512.04,  in  an  action  to  recover  the  price  of 
goods  sold  and^  delivered  by  the  plaintiff  to  Poly. 
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That  on  or  about  the  19th  day  of  September,  1854,  an  execu- 
tion was  issued  on  said  judgment  to  the  defendant,  then  being 
Sheriff  of  the  city  and  county  of  New  York,  against  the  body  of 
said  Poly. 

On  this  execution  the  defendant  arrested  Poly,  and  Poly,  as 
the  answer  in  this  action  alleges,  on  the  22d  of  September,  1864, 
executed  to  the  defendant  as  such  Sheriff  a  bond,  in  the  form  and 
with  the  condition  prescribed  by  statute,  to  entitle  Poly  to  go  at 
large  within  the  jail  limits  in  said  city  and  county. 

When  said  execution  was  offered  in  evidence,  "  the  counsel  for 
the  defendant  objected  to  the  admission  of  the  same  in  evidence! 
unless  an  execution  against  the -property  of  said  Poly  on  said 
judgment  should  first  be  produced  and  read  in  evidence. 

"The  Court  overruled  said  objection,  and  admitted  the  testi- 
mony, and  thereupon  the  counsel  for  defendant  then  and  there 
excepted  to  said  decision. 
"  The  said  execution  was  thereupon  read  in  evidence. 
"  The  counsel  for  the  plaintiff  then  offered  in  evidence  an 
order  of  arrest  in  said  action  of  Senick  against  Poly,  together 
with  the  original  affidavit  on  which  the  same  was  granted. 

"But  the  counsel  for  the  defendant  objected  to  the  admission 
in  evidence  of  the  said  affidavit,  and  the  Court  thereupon  sus- 
tained said  objection,  and  refused  to  admit  said  affidavit  in  evi- 
dence; whereupon  the  counsel  for  the  plaintiff  then  and  there 
excepted  to  said  decision. 

"  It  was  thereupon  admitted  by  the  respective  counsel  of  the 
plaintiff  and  defendant,  that  the  said  Poly  was  arrested  by  the 
defendant  under  said  order  of  arrest  and  execution." 

The  plaintiff  then  proved  that  Poly  sailed  from  the  city  of 
New  York  with  his  family  for  California,  in  August,  1855,  and 
also  proved  by  his  relatives  residing  in  the  city  of  New  York, 
that  they  had  not  seen  Poly  or  heard  of  his  being  in  that  city 
since. 

When  the  counsel  for  the  plaintiff  rested  his  case,  the  counsel 
for  the  defendant  moved  to  dismiss  the  plaintiff's  complaint  upon 
the  grounds: 

1st.  That  the  plaintiff  had  not  shown  any  right  to  arrest  the 
said  Poly  on  execution,  or  that  the  action  was  one  in  which  tW 
aid  Poly  might  have  been  arrested. 
Bocw.— Vou  IV.  49 
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2d.  That  plaintiff  Lad  not  shown  any  escape. 

3d.  That  the  action  was  barred  by  the  statute  of  limitations* 

4th.  That  no  execution  against  the  property  of  Poly  bad  been 
issued  or  returned,  before  the  issuing  of  the  execution  against 
his  person. 

The  Court  overruled  the  motion  upon  each  and  every  of  the 
said  points  so  taken,  and  to  the  decision  of  the  Court  the  defend- 
ant excepted,  and  the  exception  was  duly  noted. 

The  defendant's  counsel  then  proved  that  Poly  was  in  Ohio  in 
January  and  March,  1855,  and  that  he  returned  to  the  city  of 
New  York  in  the  spring  or  summer  of  that  year.  There  was  no 
evidence  that  the  plaintiff  or  the  defendant  knew,  or  had, any 
reason  to  suspect  that  Poly  had  been  to  Ohio,  until  after  his  re- 
turn within  the  jail  limits  of  the  city  and  county  of  New  York. 
The  defendant  also  gave  evidence  in  relation  to  the  property  and 
pecuniary  means  of  Poly  at  the  time  he  left  for  California,  and 
rested. 

The  plaintiff  then  proved  that  an  execution  against  the  pro- 
perty of  Poly  had  been  issued  to  the  defendant  as  Sheriff  of 
New  York  county,  on  plaintiff's  judgment  against  Poly,  and 
that  the  issuing  of  the  execution  against  Poly's  bocly,  before  the 
actual  return  of  the  execution  against  his  property,  was  in 
consequence  of  information  given  at  the  office  of  the  Sheriff 
by  his  deputy,  to  the  plaintiff's  attorney,  that  the  latter  execu 
tion  had  been  actually  returned  unsatisfied* 

The  evidence  tended  to  show  that  the  deputy  was  not  aocu 
rately  understood  by  the  plaintiff's  attorney,  or  that  his  answer 
to  the  question  whether  the^/i.  fa.  had  been  returned,  was  calcu- 
lated to  be  understood  in  a  sense  different  from  that  intended  by 
the  deputy. 

TheJLju.  .was  not  in  fact  returned  until  three  days  after  the  ecu 
kl  was  issued  to  the  Sheriff. 

When  the  testimony  was  closed  on  both  sides,  the  defendant's 
counsel  moved  that  the  complaint  be  dismissed  on  the  following 
grounds: 

1.  By  reason  of  the  escape  to  Ohio,  the  cause  of  action  accrued 
more  than  one  year  before  the  commencement  of  the  suit 

2.  The  plaintiff  did  not  show  that  the  execution  against. the 
person  was  preceded  by  an  execution  against  property,  and  thai 
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no  execution  against  property  had  been  returned  before  the  exe- 
cution against  the  person  had  been  issued. 

8.  The  execution  against  property  was  returned  unsatisfied  by 
the  direction  of  the  plaintiff. 

4.  There  was  no  proof  that  the  case  was  one  in  which  the  de- 
fendant could  have  b6en  legally  arrested. 

The  jury,  in  answer  to  certain  questions  specially  submitted, 
found,  1st  That  Solomon  Polygon  the  12th  of  August,  1856, 
was  out  of  and  beyond  the  jail  limits  of  the  city  and  county  of 
New  York. 

2d.  That  the  principal  of  plaintiff's  judgment  against  Poly 
was  $512.04,  and  that  the  interest  on  it  to  the  day  of  trial  was 
$120.89. 

3d.  In  answer  to  the  question,  "  What  was  the  value  of  Solo- 
mon Poly's  property  on  the  6th  day  of  August,  1865?"  the  jury 
answered  that  "  the  property  in  his  possession,  to  wit,  his  forni- 
ture,  which  realized  $80  cash,  is  all  that  is  proven." 

4th.  In  answer  to  the  question,  ".What  was  the  value  of  Solo- 
mon Poly's  property  on  the  12th  day  of  August,  1856?"  the 
jury  answered,  "  Not  shown." 

The  court  thereupon  directed  a  general  verdict  to  be  entered 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  at  General 
Term,  upon  a  motioa  to  be  made  by  the  plaintiff  for  judgment 
founded  upon  a  case  and  exceptions;  the  defendant's  exceptions 
to  be  inserted  and  to  be  heard  in  the  first  instance  at  General 
Term  at  the  same  time,  with  liberty  to  the  Court  to  adjust  the 
verdict,  or  to  enter  judgment  for  the  defendant,  or  for  a  dismis- 
sal of  the  complaint 

At  the  February  General  Term,  1859,  the  defendant  moved 
that  the  verdict  be  set  aside  and  a  new  trial  ordered,  and  the 
plaintiff  at  the  same  time  moved  for  judgment  on  the  verdict. 

William  Stanley,  for  plaintiff 

David  Dudley  Fidd>  for  defendant 

By  thk  Court— -Boswobth,  Ch.  J.  On  the  argument  before 
us,  the 'counsel  for  the  defendant  submitted  the  following  points! 
(and  neither  argued  nor  suggested  any  other,)  viz. : 
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"I.  The  execution  against  the  person  of  Poly  was  void;  no 
execution  against  his  property  having  been  previously  issued 
and  returned.  (Code,  §§  178,  288,  288 ;  8  Abbott,  229.) 

"  II.  If  Poly  had  been  legally  arrested  his  escape  took  place 
as  early  as  March,  1855.  This  action  was  not  commenced  until 
Apj-il,  1856.  It  should  have  been  brought  within  the  year, 
(Code,  §£4.) 

"  If  it  is  stated  that  Poly  returned  into  custody  after  the  escape 
to  Ohio,  the  answer  is,  that  there  is  no  proof  of  such  return.  All 
the  proof  is  of  his  being  afterwards  in  the  city  of  New  York. 

"  III.  The  plaintiff  sustained  no  damage  by  Poly's  escape ; 
he  had  no  property  beyond  what  was  exempt  from  execution. 
This  action  is  for  damages.  (17  Wend.,  548 ;  8  Seld.,  195,  550.)" 

On  the  argument,  the  defendant's  counsel  stated  that  he  should 
argue  the  first  point  only,  and  did  not  argue  any  other,  at  the 
same  time  stating  that  he  did  not  intend  to  thereby  waive  either 
of  the  other  of  said  tw6  points,  or  to  concede  the  plaintiff's  right 
to  recover  interest  on  his  judgment,  if  entitled  to  recover  at  all, 
or  that  in  the  latter  event,  h£  was  entitled  to  recover  more  than 
he  had  actually  lost  by  reason  of  the  escape  of  Poly. 

The  points  made  by  the  defendant's  printed  points,  will  be 
considered  in  their  order. 

By  the  7th  section  of  "  An  act  concerning  judgments  and  exe- 
cutions," passed  April  2, 1813,  (1  R  L.,  502,)  it  was  provided 
that  "no  execution  shall  hereafter  issue  upon  any  judgment  ren- 
dered as  aforesaid,  in  any  action  in  which  special  bail  shall  have 
been  filed,  against  the  body  of  any  defendant "  *  *  "  until  an 
execution  against  the  goods  and  chattels,  lands  and  tenements 
of  such  defendant  shall  have  been  issued  upon  such  judgment," 
&a,  and  shall  have  been  returned,  no  property,  &c. 

2  Revised  Statutes,  (p.  868,  §  4,)  contains  a  provision  of  the 
same  import,  though  in  not  exactly  the  same  words. 

Section  288  of  the  Code  is  not,  like  the  two  statutes  last  cited, 
prohibitory  in  its  terms,  but  merely  declares,  that  if  the  action 
be  one  in  which  the  defendant  might  have  been  arrested,  as  pro- 
vided in  section  179  and  section  181,  an  execution  may  be  issued 
against  the  body,  after  the  return  of  an  execution  against  his 
property  has  been  returned  unsatisfied,  in  whole  or  in  part 
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Under  the  act  of  1818,  it  was  expressly  adjudged,  that  the 
Sheriff,  when  sued  for  the  escape  of  a  judgment  debtor,  who  was 
in  custody  on  a  ca.  sa.,  could  not  set  up  as  a  defense,  that  the 
debtor  had  been  held  to  bail  in  such  action,  and  had  actually  filed 
special  bail,  and  that  no  execution  against  his  property  had  been 
issued  and  returned  unsatisfied.  (Hinman  v.  Beers,  Sheriff,  13  J. 
R.,  529.)  The  Court  held  that,  at  most,  it  was  an  irregularity, 
and  the  only  remedy  was  a  motion  to  set  the  execution  aside, 
that  it  was  not  void,  but  was  merely  voidable.  Scott  v.  Shaw,  (18 
J.  R,  378,)  is  to  the  same  effect  These  cases  were  decided  in 
1816,  more  than  40  years  ago. 

In  1828,  in  the  case  of  the  Ontario  Bank  v.  HaUeU,  (8  Cow., 
192,)  the  Court  decided  that,  in  such  an  action,  it  was  no  defense 
to  the  Sheriff  that  the  ca.  sa.  was  issued  after  a  year  and  a  day 
from  the  perfecting  of  the  judgment,  without  the  previous  issuing 
of  slscL/dl,  scad  cited  the  two  cases  in  13  J.  R,  supra,  as  an  autho- 
rity for  the  proposition,  (See  Ames  et  al.  v.  Webbers,  Sheriff,  8 
Wend.,  645 ;  Anonymous,  2  Hill,  878 ;  Commercial  Bank  of  Os- 
wego v.  Ives,  2  Hill,  854 ;  Graham's  Practice,  2d  ecL,  864,  865 ; 
6  How- Pr.  R,  78.) 

We  cannot  hold  the  execution  against  the  body  in  this  case 
void,  without  disregarding  a  long  series  of  express  adjudications. 
If  it  is  irregular  merely,  and  not  absolutely  void,  the  defendant's 
counsel  does  not  contend  that  the  Sheriff  can  defend  on  the 
ground  that  an  execution  against  property  had  not  been  previously 
issued  and  returned  unsatisfied.  Hi?  argument  is,  that  the  ca.  sa. 
is  void,  and  that  the  Sheriff,  therefore,  is  not  bound  to  execute 
it,  and  that  the  fact  of  its  being  void  is  a  defense  to  this  attion. 

We  consider  ourselves  required  by  the  decisions  to  which  we  have 
referred  to  hold,  that  the  ca.  sa.  was  irregular  merely,  and  not  void, 
and  that  the  irregularity  in  issuing  it  is  no  defense  to  this  action. 

The  escape  was  a  negligent  and  not  a  voluntary  escape.  The 
return  of  Poly  within  the  jail  limits,  after  he  had  been  in  Ohio, 
would  be  an  answer  and  a  defense  to  an  action  brought  aftei 
such  return  and  while  he  continued  within  the  limits,  for  an 
escape  based  on  his  absence  from  the  limits  while  in  Ohio.  (How- 
land  v.  Squier,  9  Cow.,  91 ;  Vanhoesen  v.  HoUey,  9  Wend.,  209 ; 
2  R  S.,  435,  ,§  51,  [sec.  48 ;]  id.,  487,  sec.  64.)  There  is,  there- 
fore, no  defense  proved  arising  out  of  the  statute  of  limitations. 
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Section  140  of  the  Code,  by  abolishing  "  all  the  forms  of  plead- 
ing "  theretofore  existing,  has  not  changed  the  liability  of  a  sheriff 
as  declared  by  2  Revised  Statutes,  437,  section,  66,  [sea  68.]  By 
the  latter  section,  the  sheriff,  in  case  of  the  escape  of  a  prisoner  «om» 
mitted  to  the  jail  of  his  county,  in  execution,  in  a  civil  action,  is 
liable  to  the  plaintiff  in  such  execution  "  for  the  debt,  damages,  or 
sum  of  money  for  which  such  prisoner  was  committed."  That 
section  prescribed  the  action  of  debt,  as  the  one  in  which  such 
liability  for  that  sum  was  to  be  enforced. 

The  Code  has  abolished  a  capias  ad  respondendum,  and  a  "  decla- 
ration," as  a  process  or  proceeding  by  the  service  of  which  an  action 
may  be  commenced.  It  requires  a  plaintiff  to  state  in  hi^complaint 
the  facts  constituting  his  cause  of  action.  The  plaintiff  in  the  pre- 
sent action  has  done  that,  and  alleged  in  his  complaint  all  that  was 
requisite  to  be  stated  in  an  action  of  debt;  and  hk  complaint 
concludes  with  demanding  "  judgment  against  the  defendant  for 
five  hundred  and  twelve  dollars  and  four  cents,"  (the  face  of  the 
judgment,)  "with  interest  from  the  15th  of  September,  1864," 
(the  date  of  the  judgment,)  "  and  the  costs  of  this  action." 

This  is  hot  an  action  for  the  recovery  of  damages,  as  such,  but 
is  an  action  to  u  recover  the  sum  of  money  for  which  such  pri- 
soner "  (Poly)  "  was  committed  "  in  execution  to  the  jail  of  defend- 
ant's county,  at  the  time  of  the  alleged  escape. 

The  Sheriff  is  liable,  at  all  events,  for  $612.04,  the  amount  of 
the  judgment. 

The  only  decisions  to  which  we  were  referred,  or  which  have 
fallen  under  our  observation,  hold  that,  in  an  action  of  debt  for 
the  escape  of  a  defendant  in  custody  on  a  ca.  «&,  only  the  faoe 
of  the  judgment,  without  interest,  is  recoverable. 

Bawwn  v.  Dole.  (2  J.  R.,  464.)  This  case  arose  prior  to  the 
passage  of  the  statute  allowing  interest  upon  the  amount  of  the 
judgment  to  be  collected  or  demanded  upon  the  execution  isfeued 
thereon. 

Van  Slyck  v.  Hogeboom,  (6  J.  R,  270  and  note  d,)  Thoma*  r. 
Weed,  (14  Id.%  256,)  Hutchinson  v.  Brand.  (6  How.  Pr.  R,  78.) 
The  point  of  these  cases  seems  to  be,  that  the  action  of  debt  is 
in  the  nature  of  a  penalty,  and,  by  resorting  to  that  action,  the 
plaintiff,  on  the  one  hand,  is  not  permitted  to  recover  more  than 
the  amount  of  the  judgment,  and,  on  the  other,  is  not  exposed 
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to  the  hazard  of  having  his  recovery  reduced  below  that  sum,  by 
proof  of  the  pecuniary  irresponsibility  of  the  judgment  debtor. 

If  he  chooses  to  sue  in  case,  as  he  may  do,  he  may  recover 
more  than  the  face  of  the  judgment  if  his  actual  damages  are 
shown  to  exceed  it,  and  will  be  exposed  to  the  recovery  of  nomi- 
nal damages  only,  if  the  debtor  shall  be  proved  to  be  utterly 
insolvent 

We  think  that  the  plaintiff  should  have  judgment  for  $512.04, 
and  for  that  sum  only. 

Judgment  accordingly. 


Charles  F.  Loossr,  Receiver,  etal,  Plaintiffs  and  Appellants, 
v.  John  Obsbb,  Sheriff;  Defendant  and  Respondent 

i.  A  Sheriff  who  suffers  and  permits  a  person,  whom  he  has  arrested  upon  a 
process  for  contempt,  to  escape  and  go  at  large,  by  which  process  such  per- 
son is  to  stand  committed  until  a  fine  that  has  been  imposed  upon  Jiim  .and 
specified  therein  is  paid,  is  liable  to  the  party  aggrieved  for  his  damages 
sustained  thereby. 

X  In  such  a  case,  the  true  measure  of  damages  is  the  value  of  the  custody  of 
snob  person,  at  the  time  of  his  escape. 

Zi  An.  answer  to  a  complaint  in  an  action  for  such  an  escape,  which  alleges  that 
such  person,  from  the  time  of  his  arrest  on  such  process  down  to  the.  time 
of  putting  in  such  answer,  has  been  utterly  insolvent  and  irresponsible,  and 
has  possessed  no  property  of  any  kind  out  of  which  any  part  of  the  sum 
directed  to  be  collected  by  such  process  could  be  made,  is,  under  the  Code, 
sufficient  as  a  pleading. 

4.  Such  allegations,  if  true,  show  that  only  nominal  damages  can  be  recovered. 

&  Facts  constituting  a  partial,  though  not  a  full  defense,  make  an  answer, 
sufficient  as  a  pleading,  according  to  the  Code. 

H  A  complaint,  in  an  action  against  a  Sheriff  for  the  escape  from  his  custody 
of  a  person  arrested  by  him  upon  a  process  for  contempt,  which  alleges  that 
the  Sheriff  "  suffered  and  permitted  such  person  to  escape  and  go  at  large,1' 
states  a  voluntary  and  not  a  negligent  escape. 

7.  An  answer  (to  such  a  complaint)  which,  in  terms,  is  stated  to  be  "a  fur- 
ther separate  and  distinct  defense,"  and  which  avers  that  such  person  "  may 
have  wrongfully  and  privily,  and  without  the  knowledge,  permission,  or 
consent  of  this  defendant^  escaped,"  &e.,  and  that,  "if  he  did  so  escape,  he 
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afterwards"  returned  into  custody,  &c.,  is  insufficient  as  a  pleading,  as  it 
does  not  deny,  either  generally  or  specifically,  the  allegation  that  the  8heriff 
permitted  the  prisoner  to  escape. 

8.  The  statute  requires,  as  essential  to  the  sufficiency  of  an  answer  to  such  a 
complain^  that  it  contain  averments,  whatever  may  be  the  words  used, 
amounting  to  a  clear  and  distinct  allegation  that  the  alleged  escape  "was 
made  without  the  consent  of  the  defendant" 

9.  Each  defense  in  an  answer  which,  by  its  terms,  is  declared  to  be  "a  further 
separate  and  distinct  defense,"  must  be  complete  in  itself;  and  cannot  be 
aided  by  a  resort  to  other  parts  of  the  answer  to  which  it  contains  no 
reference  in  terms,  or  by  necessary  implication. 

(Before  Bosworth,  Ch.  J.,  and  Slosson,  Woodrujt,  Pkrrkpokt  and 
Moncrief,  J.  J.) 

Heard,  February  19;  decided,  March  12,  1859. 

This  is  an  appeal  by  the  plaintiffs,* from  an  order  at  Special 
Term,  made  by  Mr.  Justice  Slosson,  on  the  22d  of  October, 
1868,  overruling  plaintiffs'  demurer  to  the  second  and  third  de- 
fenses, stated  in  the  defendant's  answer.  *  The  action  is  brought 
against  the  Sheriff  for  the  escape  of  one  Stephani  from  his  cus- 
tody as  such  Sheriff.  Stephani  was  in  custody  upon  a  process 
for  contempt  He  had  violated  an  injunction  issued  in  an  action, 
to  which  he  was  a  party,  pending  in  the  Supreme  Court,  had  been 
duly  adjudged  guilty  of  a  contempt  of  Court,  and  fined  on  the 
24th  of  November,  1855,  $8,937.70,  and  was  ordered  to  stand 
committed  until  that  fine  was  paid,  which  fine,  by  the  terras  of 
the  conviction,  was  to  be  paid  to  the  plaintiffs.  The  complaint 
states  all  the  proceedings  prior  to  and  resulting  in  such  adjudica- 
tion, the  adjudication  itself  the  process  issued  to  the  defendant, 
as  Sheriff,  thereupon ;  the  arrest  by  him  of  Stephani  on  such 
process,  on  or  before  the  12th  of  December,  1855,  and  then 
alleges  that  the  Sheriff  so  having  Stephani  in  his  custody,  "  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  and  on  divers 
days  and  times  between  that  day  and  the  first  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  fifty-six,  at  the  said 
City  and  County  of  New  York,  without  the  leave  or  license,  and 
against  the  will  of  the  said  plaintiffs,  suffered  and  permitted  the 
said  Charles  L.  Stephani  to  escape  and  go  at  large ;  and  the  said 
Charles  L.  Stephani  did  then  and  there  escape  and  go  at  large 
wheresoever  he  would,  out  of  the  custody  of  the  said  defendant, 
he,  the  said  defendant,  so  then  being  Sheriff  as  aforesaid,  and  the 
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said  sum  of  money  so  mentioned  in  the  said  writ  as  aforesaid 
being  then  and  still  wholly  unpaid  and  unsatisfied,  whereby  an 
action  hath  accrued'  to  the  said  plaintiffs  to  demand  and  have, 
and  they  do  demand  judgment  against  the  said  defendant  for  the 
said  sum  of  eight  thousand  nine  hundred  and  thirty-seven  dollars 
and  seventy  cents,  with  interest  thereon  from  the  twenty-fourth 
day  of  November,  one  thousand  eight  hundred  and  fifty -five,  and 
the  costs  of  this  action." 

The  answer,  first,  denied  each  and  every  allegation  of  the 
complaint,  except  it  admitted  the  receipt  by  the  defendant  of  the 
warrant  of  commitment,  on  the  12th  of  December,  1865,  the 
arrest  of  Stephani  thereupon,  that  the  defendant  was  th$n  Sheriff, 
and  continued  to  be  until  the  1st  of  January,  1856,  and  some 
other  allegations  having  no  connection  with  the  questions  raised 
by  the  appeal.  The  answer  then  proceeds,  and  concludes  as 
follows,  viz. : 

"And  as  a  further  and  separate  and  distinct  defense,  (the 
second  defense,)  this  defendant  alleges,  that  after  the  arrest  of  the 
said  Stephani,  the  said  Stephani  may  have  wrongfully  and  privily, 
and  without  the  knowledge,  permission  or  consent  of  this  de- 
fendant, escaped  from  out  of  the  custody  of  this  defendant,  to 
places  to  this  defendant  unknown ;  but  this  defendant  alleges, 
that  if  the  said  Stephani  did  so  escape,  he  afterwards,  and  before 
the  commencement  of  this  action  against  this  defendant,  volun- 
tarily, and  of  his  own  accord,  returned  back  within  the  walls  of 
the  jail  of  the  said  city  and  county,  into  the  custody  of  this 
defendant,  and  that  this  defendant  did  then  and  there  closely  keep 
and  detain  the  said  Stephani  until  the  first  day  of  January, 
1856,  on  which  day  this  defendant's  term  of  office  as  such  Sheriff, 
expired,  when  he  assigned  and  delivered  over  the  said  Stephani 
to  James  C.  TVillett,  who  had  been  duly  elected  to  the  office  of 
Sheriff  of  the  City  and  County  of  New  York,  and  who  duly 
qualified  and  gave  the  security  on  that  day  required  by  law,  in 
such  case  made  and  provided,  and  duly  entered  upon  his  duties 
as  such  Sheriff  on  that  day. 

"  And  this  defendant,  as  a  further,  separate  and  distinct  de- 
fense, (the  third  defense,)  or  by  way  of  mitigation  of  damages, 
upon  his  information  and  belief,  alleges  and  insists  that  the  said 
Stephani  was,  at  the  time  of  his  alleged  arrest,  and  down  to  the 
Bosw/— Vol.  IV.  50 
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first  day  of  January,  1856,  and  hath  ever  since  been  utterly  in- 
solvent and  irresponsible,  and  did  not  possess  at  the  time  the 
said  alleged  arrest  was  made,  nor  at  any  time  down  to  the  1st 
of  January,  1856,  nor  has  he  since  been  possessed  of  any  real  or 
personal  property  of  any  name  or  nature,  or  of  any  means  what- 
ever, out  of  which  the  said  amount  mentioned  in  said  writ,  or 
any  part  thereof,  could  have  been  collected  or  satisfied ;  and  the 
defendant  alleges  that  the  plaintiffs  have  not  sustained- any 
damage,  or  any  other  than  nominal  damage,  by  reason  of  the 
alleged  escape  of  the  said  Stephani. 

"  Wherefore,  the  defendant  demands  and  insists  that  the  said 
complaint  be  dismissed',  with  costs  and  disbursements  of  action." 

"  The  plaintiffs  demurred  to  the  second  defense  stated  in  the 
answer  of  the  above  named  defendant,  to  the  complaint  in  this 
action,  for  insufficiency,  on  the  following  grounds:  |     • 

14 1.  The  allegation  in  said  defense,  setting  up  the  voluntary 
return  of  the  prisoner  into  custody  before  suit  brought,  that  he 
may  have  wrongfully,  privily  and  without  the  knowledge,  per- 
mission or  consent  of  the  defendant,  escape,  is  not  well  pleaded, 
the  complaint  being  for  a  voluntary  escape  only. 

"  2.  The  commitment  under  which  the  prisoner  was  held  was 
final  process,  and  his  voluntary  return  into  custody  after  an 
escape,  did  not  deprive  the  plain tifis  of  their  right  to  sue  the 
Sheriff  for  an  escape. 

"8.  The  commitment  was  not  criminal  process  within  the 
meaning  of  the  rule,  that  the  Sheriff  can  retake  a  prisoner  whom 
he  has  voluntarily  permitted  to  escape  from  imprisonment,  on 
final  criminal  process. 

"  4.  That  the  said  second  alleged  defense  is  insufficient  in  other 
respects. 

"  The  plaintiffs  also  demurred  to  the  third  defense  stated  in 
the  answer  of  the  defendant  to  the  complaint  in  this  action  for 
insufficiency,  on  the  following  grounds : 

"  1.  This  being  the  action  of  debt  for  an  escape  on  final  pro- 
cess, the  plaintiffs,  if  entitled  to  recover  at  all,  are  absolutely 
entitled  to  recover  the  amount,  to  enforce  the  payment  of  which 
the  prisoner  was  committed ;  and  the  part  of  the  answer  setting 
up  facts  in  bar  or  mitigation  of  damages,  is  therefore  no  defense 
to  the  action. 
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14  2.  That  said  third  defense  stated  in  said  answer  is  in  other 
respects  insufficient" 

Both  demurrers  were  overruled,  and  from  the  order  overruling 
them,  the  plaintiffs  appealed  to  the  General  Term. 

Jeremiah  Larocque}  for  appellants  (the  plaintiffs). 

L  The  statutes  regulating  the  action  for  an  escape,  in  this  case 
are  2  Revised  Statutes,  (p.  487,  marginal  paging,  original  §§  61 
to  66.) 

II.  The  voluntary  return  into  custody,  before  suit  brought,  is 
therefore  no  excuse  to  the  Sheriff,  because  section  64  in  express 
terms  allows  that  defense  only  where  it  is  coupled  with  the  aver- 
ment that  "  such  escape  was  made  without  the  consent  of  such 
defendant." 

IIL  The  general  denial  of  the  allegations  of  the  complaint, 
contained  in  a  preceding  part  of  the  answer,  is  not  a  compliance 
with  this  requirement  of  the  statute. 

1.  That  part  of  the  answer  containing  that  general  traverse  is 
pleaded  as  a  separate  defense  by  itself,  and  the  subsequent  de- 
fense setting  up  the  voluntary  return  into  custody,  contains  no 
reference  whatever  to  the  former.  (Xenia  Branch  Bank  v.  Zee,  7 
Abb.,  872;  &  C,  2  Bosw.,  694.) 

2.  But  if  that  general  traverse  were  actually  incorporated  into 
this  defense  it  would  not  suffice.  The  object  of  the  requirement 
in  the  statute  is  to  probe  the  conscience  of  the  defendant  by  mak- 
ing him  expressly  affirm  the  absence  of  consent  on  his  part  to  the 
escape,  not  to  allow  him  to  slur  it  over,  by  claiming  that  it  is 
embraced  in  a  denial  in  the  form  of  a  mere  general  issue.  (Ford 
v.  Babcockj  2  Sandf.,  at  p.  523,  and  cases  cited.) 

IV.  It  is  substantially  conceded  by  the  learned  Judge,  in  his 
opinion  at  Special  Term,  that  the  clause  in  this  defense  to  the 
effect  that  after  the  arrest  of  the  said  Stephani,  he  "may  have 
wrongfully  and  privily,  and  without  the  knowledge,  permission 
or  consent  of  this  defendant,  escaped  from  out  of  the  custody  of 
this  defendant,  to  places  to  this  defendant  unknown,"  is  not,  as 
required  by  the  statute,  pleading  "that  such  escape  was  made 
without  the  consent  of  such  defendant."  This  is  manifestly  so,  as 
ftUeging  that  a  man  may  have  done  one  thing  is  never  an  aver- 
ment that  he  has  not  done  another. 
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V.  The  statute  having  regulated  the  whole  subject,  the  ques- 
tion whether  the  commitment  is  to  be  regarded  as  civil  or  criminal 
process,  or  what,  before  the  statute,  would  have  been  the  different 
shades  of  liability,  or  rights  of  the  Sheriff  under  the  one  or  the 
other,  is  of  no  importance  except  in  so  far  as  it  may  afford  light 
to  the  Court  in  construing  the  statute  itself. 

VI.  Before  the  statute,  and  treating  this  as  criminal  process, 
and  admitting  that  it  was  the  right  and  duty  of  the  Sheriff  to 
retake  the  prisoner,  even  after  a  voluntary  escape,  all  this  would 
not  have  excused  the  Sheriff  from  his  common  law  liability  to 
the  parties  interested  in  the  safe  custody  of  the  prisoner,  incurred 
by  reason  of  the  previous  escape.  (Hawkins'  Pleas  of  the  Crown, 
b.  2,  ch.  19,  §  13 ;  Ridgeway\  Case,  8  R,  52 ;  1  Hale's  Pleas  of 
the  Crown,  p.  602 ;  1  Rolle's  Abridg.,  810,  Escape  Gk,  1, 2 ;  Jfin- 
ton  v.  Woodworth,  11  Johns.,  474;  Lansing  v.  Hasten,  7  Paige, 
364;  Wheeler  v.  Bailey,  13  Johns.,  866;  Pulver  v.  Mclntyre,  18 
Johns.,  508;  Thompson  v.  Lockwood,  15  Johns.,  256;- Brovmr. 
Littlefield,  1  Wend.,  898;  Lansing  v.  Fleet,  2  Johns.  Cas.,  at  pp. 
14, 15,  opinion  of  Benson,  J.) 

VIL.  The  plaintiffs  are  entitled  to  recover  in  this  case  the 
whole  amount  of  the  fine,  to  enforce  the  payment  of  which  Ste- 
phani  was  committed,  and  interest,  and  his  inability  to  pay  is  no 
defense  either  in  bar  or  in  mitigation. 

1.  This  is  the  invariable  rule  in  the  form  of  action  where  the 
plaintiff's  claim  had  become  liquidated  and  reduced  to  a  certainty 
by  a  judgment,  and  when  the  process  is  in  the  nature  of  find 
process  to  collect  a  certain  liquidated  amount  (  Van  Slyck  v.  Hog* 
boom,  6  Johns.  E.,  270 ;  Thomas  v.  Weed,  14  id.,  255 ;  Bawsonv. 
Dole,  2  id.,  454.) 

2.  This  is  so,  because  the  imprisonment  of  the  body  in  such  a 
case  is,  while  it  continues,  satisfaction  of  the  debt  The  plaintiff, 
by  suing  the  Sheriff,  elects  to  consider  the  defendant  out  of 
custody. 

8.  The  reason  why  the  61st  section,  in  reference  to  the  measure 
of  the  Sheriff's  liability,  provides  that  "he  shall  be  liable  to  the 
party  aggrieved  for  his  damages  sustained  thereby,"  is  that  the 
process  of  contempt  from  which  the  defendant  escapes,  may  be 
either  the  attachment,  corresponding  to  the  mesne  process  in  a 
civil  action,  or  the  final  commitment,  corresponding  to  the  execu- 
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tion ;  and  even  where  it  is  the  latter,  the  commitment  may  include 
both  a  fine,  payable  to  the  party  for  his  damages  sustained  by  the 
contempt,  and  a  fine  payable  to  the  people  for  the  criminal  con- 
tempt) and  the  same  commitment  may  include  different  fines, 
payable  to  different  aggrieved  parties.  The  language  of  the 
statute  is  therefore  to  be  taken  distributively,  as  applicable  to 
these  different  cases.  It  did  not  intend  to  alter  the  rule  of  dama- 
ges, as  applicable  to  mesne  or  final  process. 

4.  The  case  provided  for  by  the  63d  section,  on  the  contrary, 
is  the  single  one  where  there  is  a  single  sum  recovered  by  judg- 
ment, payable  to  the  plaintiff  in  the  suit,  or  what  is  equivalent, 
as  hereinafter  shown,  by  attachment  for  costs,  and  the  imprison- 
ment is  in  execution  on  that  judgment  or  attachment ;  and  that 
section,  therefore,  uses  language  applicable  only  to  that  one  spe- 
cific case. 

5.  The  policy  of  the  law  would  be  entirely  defeated  if  the 
Sheriff  were  allowed  to  speculate  as  to  the  amount  of  liability 
that  he  would  probably  incur  by  permitting  the  party  committed 
to  go  at  large. 

6.  The  very  natui-e  of  the  process  supposes  that  the  party  com- 
mitted is  a  fraudulent  debtor,  whose  means  are  kept  concealed, 
and  from  whom  payment  can  only  be  enforced  by  actual  bodily 
restraint  If,  therefore,  the  Sheriff  were  at  liberty,  after  suffer- 
ing a  voluntary  escape,  to  reduce  the  recovery  against  him  to 
nominal  damages,  by  calling  his  accomplice  to  swear  that  he  had 
not  means  to  pay  the  fine,  the  process  of  commitment  would  be 
but  an  idle  ceremony. 

Vm.  This  construction  is  still  further  fortified  by  comparison 
of  sections  61,  62  and  63. 

1.  In  section  61,  where  mesne  and  final  process  of  contempt 
are  included  in  one  section,  the  form  of  action  is  not  prescribed, 
but  the  plaintiff  is  left  at  liberty  to  bring  either  case  or  debt,  as 
the  escape  may  have  been  from  mesne  or  final  process,  and  the 
language  declaring  that  the  Sheriff  shall  be  liable  to  the  party 
aggrieved  for  "his  damages  sustained  thereby,"  is  likewise  dis- 
tributive. 

2.  In  section  62,  on  the  other  hand,  providing  only  for  the 
case  of  mesne  process  in  civil  actions,  trespass  on  the  cose  is 
expressly  prescribed  as  the  form  of  action,  and  the  recovery  ex- 
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pressly  limited  to  the  "extent  of  the  damagee  sustained  by  him;" 
while 

8.  In  section  68,  providing  exclusively  for  the  case  of  final 
process  in  civil  actions,  debt  is  expressly  prescribed  as  the  form 
of  action,  and  the  "  debt,  damages  or  sum  of  money  for  which  such 
prisoner  was  committed  "  as  the  amount  of  the  recovery. 

IX.  The  learned  Judge,  at  Special  Term,  as  is  evident  from 
the  whole  tenor  of  his  opinion,  lost  sight  of  the  controlling  con* 
sideration  in  this  case;  that  as  the  Revised  Statutes  have  now 
regulated  the  whole  subject  of  the  Sheriff's  liability,  in  an  action 
for  an  escape,  and  have  made  no  distinction  for  that  purpose, 
except  such  as  is  to  be  drawn  from  the  language  of  the  sections 
themselves,  between,  civil*  and  criminal  process,  whether  the  com- 
mitment in.  this  case  is  to  be  regarded  as  the  one  or  the  other,  is 
of  no  importance  whatever.  Thus,  a  voluntary  return  in  case  of 
a  mere  negligent  escape,  is  as  good  a  defense  to  the  Sheriff  under 
the  statute,  in  case  of  an  execution,  as  in  that  of  process  of  con- 
tempt, and  is  no  better  defense  in  oase  of  a  voluntary  escape, 
under  the  statute,  where  the  process  is  for  contempt,  than  where 
it  is  an  execution. 

X.  The  learned  Judge  also  manifestly  drew  an  inference  unfa- 
vorable to  the  construction  of  the  statute,  contended  for  on  the 
part  of  the  plaintiffs,  from  the  fact  of  the  attachment  for  costs 
being  grouped  in  the  same  section,  and  made  subject  to  the  same 
rules  as  an  execution  upon  a  judgment  It  is  respectfully  sub- 
mitted that  the  inference  should  be  directly  the  contrary. 

1.  The  attachment  for  non-payment  of  costs  is  peremptory 
and  final  in  the  first  instance,  following  immediately  upon  the 
order  of  the  court  for  the  payment  of  the  costs,  as  the  execution 
does  upon  the  judgment  (2  R  S.,  marg.  p.  686,  §4.) 

2.  It  is,  therefore,  the  only  case  where  the  process  of  contempt 
to.  enforce  civil  rights  and  remedies  must  inevitably  be  final  as 
distinguished  from  mesne  process. 

8»  The  Legislature,  by  coupling  it  with  the  execution  in  regu- 
lating the  action  for  escape,  thus  evidenced  the  intention  of  as- 
similating the  remedies  in  that  action,  in  cases  of  civil  actions 
and  of  process  of  contempt,  in  all  respects, 

XL  The  u$e  of  the  word  "damages,"  in  the  61st  and  62d sec- 
tions, in  place  of  the  words  "  debt,  damages,  or  sum  of  money, 
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for  which  such  prisoner  was  committed,"  in  the  68d  section, 
affords  no  presumption  against  the  construction  contended  for. 

1.  The  word  "  damages"  is  a  word  of  known  legal  significa- 
tion, applicable  as  well  when  the  measure  or  rule  of  damages  is 
a  fixed  and  certain  amount,  as  when  the  damages  are  unliqui- 
dated and  uncertain. 

2.  It  was,  therefore,  the  most  appropriate  word  to  use  in  a  dis- 
tributive sense,  where  both  classes  of  cases  were  to  be  provided 
for,  as  in  section  61. 

8.  The  Legislature,  by  the  change  of  phraseology  from  the 
words  "for  his  damages  sustained  thereby/1  in  the  61st  section, 
to  the  words  "to  the  extent  of  the  damages  sustained  by  him," 
in  the  62d  section,  gave  further  evidence  that  this  distinction  was 
constantly  and  carefully  kept  in  view,  and  the  word  "  damages  " 
employed  in  its  proper  distributive  sense.  The  judgment  of  the 
Special  Term,  overruling  the  demurrers  to  the  answer,  should, 
-therefore,  be  reversed,  and  judgment  rendered  for  the  plaintiff 
upon  those  demurrers. 

Wm.  Ourtis  Noyes  and  A.  J.  Vanderpoel,  for  respondent  (the 
defendant). 

L  The  commitment  of  Stephani  was  upon  process  for  a  con- 
tempt, and  in  the  nature  of,  if  not  actually  as  a  punishment  for, 
a  criminal  offense.  No  act,  therefore,  could  be  done  or  suffered 
\>j  the  Sheriff  which  would  deprive  him  of  the  right  to  re-arrest 
Stephani,  and  commit  him  to  prison,  or  keep  him  in  prison,  if 
He  voluntarily  returned  into  custody  under  such  process.  (Lansing 
▼•  Boston,  7  Paige,  864,  % ;  People  v.  Stone,  10  Paige,  606 ;  Peo- 
ple ▼.  Spalding,  id.,  286 ;  &  C,  7  Hill,  801 ;  &  C,  4  How. 
U.  S.  R,  21;  Clark  v.  Cleveland,  6  HOI,  844.) 

EL  Conceding,  for  the  sake  of  the  argument  only;  that  an 
action  for  an  escape  will  lie  in  such  a  case  as  this,  at  the  suit  of 
the  party  to  whom  the  .fine  imposed  for  the  contempt  may  be 
payable,  still  a  retaking  on  fresh  pursuit;  or  (as  in  this  case)  a 
voluntary  return  to  custody,  before  suit  brought,  may  be  pleaded, 
and  constitutes  a  good  defense.  (Bacon  Abr.,  Escape,  "  H  ;"  2  R. 
S.,487,  §62.) 

IIL  The  defense  of  such  voluntary  return  is  properly  pleaded, 
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1.  The  answer  denies  the  permissive  escape,  as  shown  by  Judge 
Slosson  in  his  opinion. 

2.  The  answer  upon  that  subject,  though  in  the  subjunctive!  is 
in  accordance  with  all  the  ancient  precedents.  (8  Chitty's  PL,  5 
Am.  ed,  958,  959;  West  v.  JEyks,  2  W.  Black.  R,  1059.) 

IV.  If  this/  is  a  case  in  which  the  plaintiffs  can  sustain  any 
action,  still  they  can  only  recover  the  actual  damages  sustained  . 
by  means  of  the  escape,  and  therefore  the  last  branch  of  the  de- 
fense, that  Stephani  was  utterly  insolvent,  and  that,  consequently, 
nothing  could  be  recovered  of  him  by  means  of  the  imprison- 
ment, was  properly  pleaded  in  mitigation  of  damages.  (Bacon's 
Abr.,  Escape,  "F;"  Stat,  Westm.  2,  chap.  11;  2  R.  S.,  487, 
§§  62,  63;  Laws  1847,  ch.  890,  §2;  2  R  S.,  4th  ed.,  681; 
Sedg.  on  Damages,  2d  ed.,  508 ;  Ledyard  v.  Jones,  8  Seld.,  560.) 

The  order  overruling  the  demurrer  should  be  affirmed,  with 
costs. 

By  the  Coubt— Boswobth,  Ch.  J.  Section  8  of  the  act  of 
the  19th  of  March,  1787,  (Laws  of  N.  Y.,  Greenl.  ed.,  vol.  1,  p. 
410,)  and  section  21  of  the  act  of  April  ft,  1818,  (1 R.  L.,  p.  426,) 
so  far  as  they  relate  to  a  prisoner  committed  to  prison  "upon 
contempt,"  are,  in  substance,  the  same  as  section  64  [section  61] 
of  2  Revised  Statutes,  487,  except  that  the  latter  section  declares 
the  sheriff)  in  case  he  suffers  or  permits  any  prisoner  so  commit- 
ted "to  go  or  be  at  large  out  of  his  prison,"  "shall  be  liable  to 
the  party  aggrieved  for  his  damages  sustained  thereby,  and  shall 
be  deemed  guilty  of  a  misdemeanor."  The  two  statutes  first 
cited  contain  no  provision  in  respect  to  the  extent  of  the  Sheriffs 
liability  for  such  an  escape. 

Section  8  of  the  act  first  cited,  and  sections  19  and  21  of  the 
act  of  1818,  provided  for  the  case  of  the  escape  of  a  prisoner 
committed  "  upon  mesne  process,  or  in  execution,"  as  well  as 
"  upon  contempt" 

But,  after  the  passage  of  the  actof  April  5, 1798,  (Sess.  24, 
chap.  91,)  regulating  the  liberties  of  jails,  (and  seelRL,  427, 
chap.  69,  §  6,)  the  Sheriff  was  at  liberty  to  allow  the  prisoner,  com- 
mitted on  mesne  process  or  in  execution,  to  go  at  large  within  the 
liberties  of  the  jail,  without  being  liable  for  an  escape,  provided 
such  prisoner  did  not  go  without  such  liberties. 
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In  the  revision  of  1830,  the  Revisors  intended,  by  section  64 
[section  61,]  (2  R  &,  487,)  to  provide  for  .those  cases  only  where 
a  prisoner  was  required  to  be  kept  in  close  confinement  That 
section,  and  the  three  which  immediately  succeed  it,  were  regarded 
as  declaratory  of  the  then  existing  law,  and  not  as  introducing 
any  new  rule  of  liability  on  the  part  of  Sheriffs  for  the  escape 
from  their  custody  of  any  prisoner  named  in  either  of  those  sec- 
tions. (Rev.  Rep.  and  Notes,  3  R  S.,  p.  747,  art  4:  "Of  escapes, 
and  the  liability  of  Sheriff*  therefor.") 

It  was  also  perfectly  well  settled,  that  a  Sheriff  could  be  sued 
only  in  ease  for  any  escape,  prior  to  the  statutes  which  authorized 
an  action  of  debt,  for  the  escape,  of  a  party  committed  upon  an 
execution  from  a  court  of  record,  on  a  judgment  in  a  civil 
action. 

The  statute  has  not  authorised  an  action  of  debt  for  the  escape 
of  a  prisoner  committed  "  upon  contempt,"  or  "  upon  process  for 
contempt,"  nor  declared  that  when  such  a  prisoner  is  required* 
by  the  terms  of  the  process  on  which  he  is  committed,  to  be  kept 
in  close  custody  until  he  pays  a  sum  certain,  as  a  fine  imposed 
upon  him,  the  Sheriff  shall  be  liable,  if  an  escape  occurs,  for  such 
sum,  absolutely  and  at  all  events.  On  the  contrary,  it  declares 
that  he  shall  be  liable  for  such  damages  as  the  aggrieved  party 
shall  have  sustained  thereby.  (2  R  S.,  487,  §  64,  [sec  61.]) 

Where  the  statute  has  not  provided  a  different  form  of  remedy, 
case  is  the  only  form  of  action  which  can  be  brought  against  the 
Sheriff  for  the  escape  of  a  party  committed  to  his  custody.  And 
where  the  statute  has  not  prescribed  a  different  rule  of  liability, 
only  the  actual  damages  sustained  by  reason  of  the  escape  can 
be  recovered. 

And  although  the  statute  authorized,  in  the  case  of  an  escape 
of  a  party  committed  on  a  co.  ml,  the  recovery  from  the  Sheriff 
in  an  action  of  debt,  of  the  "debt  or  damages"  for  which  the 
prisoner  escaping  "  was  committed,"  yet  that  remedy  has  uniformly 
been  held  to  be  cumulative  to  the  remedies  at  common  law.  By 
resorting  to  that  remedy,  the  plaintiff  can  recover  the  amount  of 
his  execution,  and  only  that ;  whereas,  if  he  brings  case,  as  he 
may  do,  he  will  be  entitled,  on  some  states  of  facts,  to  recover 
interest  on  the  amount  of  his  judgment,  and,  on  others,  may  have 
his  recovery  reduced  to  nominal  damages. 

Boew.— Vol  IV.  51 
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That  case  alone  will  lie,  unless  the  statute  has  otherwise  pro- 
vided,  and  that)  in  an  action  on  the  case,  only  actual  damages  are 
recoverable,  is  settled  by  Rawson  v.  Z>ok,  (2  J.  R,  464,)  Van 
Slyck  v.  Hbgeboom,  (6  id.,  270,  and  cases  cited  in  note  d,)  Staf- 
ford v*  GoodeU,  (8  McLean,  97,)  Lash  v.  Ziglar,  (5  Iredell  Law 
R.,  702,)  Patterson  v.  WesterveU,  (17  Wend.,  548,)  Fairchild  v, 
Oase,  (24  id.,  881,)  and  Smitlt,  v.  Hart,  (1  Brev.,  146,  and  note.) 
(See  Robinson's  Pr.,  vol.  2,  p.  581,  title  5,  chap.  61,  §§  4, 6,  and  6.) 

Some  of  these  cases  also  determine  that  when  debt  is  brought 
for  the  escape  of  a  party  committed  in  execution,  only  the  prin- 
cipal: of  the  execution/ without  interest,  is  recoverable  under  a 
statute  fixing  the  debt  or  damages  for  which  the  prisoner  was 
committed,  as  the  sum  to  be  recovered. 

The  section  of  the  Revised  Statutes  applicable  to  the  present 
case,  (2  R.  S.,  487,  §64,  [sec.  61,])  makes  the  Sheriff  u liable  to 
the  party  aggrieved  for  his  damages  sustained  thereby,"  that  is, 
by  the  escape.  It  is,  therefore,  only  the  actual  damages  sustained 
by  the  aggrieved  party  that  can  be  recovered.  The  true  measure 
of  damages  is  the  value  of  the  custody  of  the  debtor  at  the  mo- 
ment of  the  escape.  That  value  must  depend  upon  the  circum- 
stances of  each  particular  case. 

If  the  party  in  custody,  upon  process  for  contempt,  is  to  be 
held  in  custody  only  until  he  pay  a  pecuniary  fine  imposed  upon 
him,  and  if  he  is  utterly  insolvent,  the  damages  must  necessarily 
be  nominal.  If  he  is  ordered  to  stand  committed  until  he  per- 
form a  specified  act  which  he  has  the  power  to  perform,  (2R&, 
688,  §  28,)  the  value  of  his  custody  must  depend  upon  the  nature 
of  the  act,  and  the  consequences  to  the  aggrieved  party  of  a  fail- 
ure to  secure  its  performance. 

Since  the  act  of  5th  and  6th  Victoria,  (c.  98,  §  81,)  by  which  the 
only  action  against  a  Sheriff  for  an  escape  on  final  process  is  an 
action  on  the  case  for  such  damages  as  the  plaintiff  may  have 
sustained  by  reason  of  such  escape,  it  has  been  decided  that  the 
measure  of  damages  is  the  value  of  the  custody  of  the  debtor  at 
the  moment  of  the  escape.  (Arden  r.Goodacre,  6  Eng.  L.  k  Eq. 
R.,486.) 

By  the  statutes  of  Massachusetts,  the  action  of  debt  for  an 
escape  on  final  process  has  been  abolished.  The  rule  established 
by  the  Supreme  Court  of  that  State,  since  that  change  was  made, 
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is,  that  "  the  creditor  may  have  an  action  on  the  case  against  the 
officer,  to  recover  such  damages  as  he  shall  have  suffered  by  the 
escape."  (Chase  v.  Keyes,  2  Gray,  214.) 

The  rule  applied  in  these  cases  is,  substantially,  the  rule  of 
damages  prescribed  by  2  Revised  Statutes,  437,  section  64.  [Sec.  61.] 
And  we  think  it  quite  clear,  that  although  the  plaintiff  ia,  prima  facie, 
entitled  to  recover  the  amount  of  the  fine,  yet  the  statute  has  not 
prescribed  that  sum  as  a  fixed  rule  of  damages;  but,  on  the  con- 
trary, the  defendant  is  at  liberty  to  plead  and  prove,  if  he  can,  that  at 
the  time  of  the  escape  the  prisoner  was  wholly  destitute  of  property. 

The  following  cases  are  also  pertinent  to  many  of  the  propo- 
sitions already  stated,  and  are  authorities  which  sustain  them : 
Stone  ▼.  Wilson,  (10  Gratt,  Va.,  629,)  Howard  v.  Crawford,  (15 
Geo,,  423,)  The  State  v.  Bedford,  (6  Rich.,  58,)  Hodges  v.  State,  (8 
Ala,  55,)  Prather  v.  Clarke,  (3  Brev.,  393,)  The  State  v.  Johnson, 
(1  Cart.,  In.,  158,)  Wheeler  v.  Pettes,  (6  Washb.,  898.) 

The  matter  stated  in  the  answer  as  a  separate  and  third  defense, 
makes  it  sufficient  as  a  pleading  under  the  Code,  which  requires 
matters  to  be  pleaded  which  constitute  only  a  partial  defense,  as 
well  as  those  which  constitute  a  full  defense.  (McKyring  v.  Bull, 
16  N.  Y.  R.,  297.) 

In  this  view  of  the  rights  and  liabilities  of  the  parties,  it  is 
immaterial  whether  the  escape  described  in  the  complaint  is  to 
be  regarded,  on  an  admission  (by  reason  of  demurring,)  of  the 
truth  of  the  allegations  as  stated  in  it,  as  a  voluntary  or  as  a 
negligent  escape.  The  Sheriff  is  at  liberty  to  allege  and  prove/ 
the  insolvency  of  the  prisoner  in  reduction  of  the  damages  which 
might  otherwise  be  recovered  against  him,  whether  the  escape 
was  voluntary  or  negligent  It  follows  that  the  demurrer  to  the 
third  separate  defense  was  properly  overruled. 

The  only  remaining  question  relates  to  the  sufficiency  of  the 
second  separate  defense  stated  in  the  answer. 

The  complaint  avers  that  the  Sheriff  "suffered  and  permitted 
the  said  Charles  L.  Stephani  to  escape  and  go  at  large."  The 
words  of  the  statute  are,  that  "if  any  sheriff  or  keeper  of  a  jail 
shall  permit  or  suffer  any  prisoner  so  committed  to  such  jail  to 
go  or  be  at  large  out  of  his  prison,"  &c.,  "  he  shall  be  liable/1 
4c  (2  R.  S.,  437,  §  64,  [sec.  61.])  The  complaint  uses  the  words 
of  the  statute — suffer,  permit,  and  uses  them  conjunctively. 
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As  a  voluntary  return,  or  fresh  pursuit  and  recapture  of  tho 
prisoner  before  suit  brought,  is  a  full  defense  in  case  of  a  negli- 
gent escape,  it  would  seem  to  be  illogical  to  require  a  sheriff  to 
state,  as  essential  to  a  sufficient  plea  to  a  declaration  charging 
only  a  negligent  escape,  that  the  "escape  was  made  without  the 
consent  of  such  defendant,"  (id.,  §  67,  [sec.  64,])  in  addition  to 
averring  fresh  pursuit  and  recapture,  or  a  voluntary  iteturn  into 
custody  before  suit  brought  against  the  Sheriff.  "Permit" 
implies  consent  given  or  leave  granted. 

When  it  is  admitted  on  the  record,  or  has  been  found  by  a  jury, 
that  the  Sheriff  permitted  a  prisoner  in  his  custody  to  escape,  it 
must  be  understood  to  be  an  escape  by  consent  It  was  so  deli- 
berately held  in  1802,  in  Holmes  v.  Lansing,  (3  J.  Cas.,  73,)  and 
we  have  not  been  referred  to  any  subsequent  adjudication  which 
questions  its  accuracy. 

The  second  defense  states  that  Stephani  "  may  have  wrong- 
fully and  privily,  and  without  the  knowledge,  permission  or  con- 
sent of  this  defendant,  escaped,"  &c.,  "  but  this  defendant  alleges, 
that  if  the  said  Stephani  did  so  escape,"  he  returned  into  custody,  &c 

It  does  not  deny  that  the  Sheriff  permitted  him  to  escape,  nor 
allege,  as  a  fact,  that  he  escaped  without  the  Sheriff's  consent 
It  merely  says,  that  if  he  ever  did  escape  without  the  Sheriff's 
consent,  he  voluntarily  returned  into  custody  before  suit  brought 
and  has  been  since  kept  in  custody. 

The  allegation  that  the  Sheriff  permitted  him  to  escape  is  not 
denied  either  generally  or  specifically,  (Code,  §  149,)  or  by  the 
insertion  of  an  averment  in  the  answer,  which,  if  true,  would  be 
inconsistent,  or  in  conflict  with  such  allegation. 

The  statute  requires  an  averment,  whatever  may  be  its  words, 
which  amounts  in  substance  to  a  clear  and  distinct  allegation  that 
the  escape  stated  in  the  complaint  "  was  made  without  the  con 
sent  of  the  defendant"  The  second  separate  defense  contained 
in  the  defendant's  answer  has  no  such  averment,  either  in  form 
or  in  substance. 

The  form  of  this  part  of  the  answer  is  not  justified  by  the  pre- 
cedents for  special  pleas,  in  such  actions,  to  which  we  were  referred 
and  found  in  Chitty's  Pleadings.  (7  Am.  ed.,  vol.  8,  pp.  958, 959.) 

They  allege,  in  absolute  terms,  that  the  escape  was  without  the 
knowledge  or  consent  of  the  defendant;  a  voluntary  return  or 
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recapture  before  suit  brought ;  the  continuance  of  the 
custody ;  and  that  such  escape  and  that  alleged  in  the  dec! 
are  oue  and  the  same  escape. 

The  proper  form  of  a  replication  to  such  a  plea  is  found  in  the 
same  volume,  p.  1170. 

Section  168  of  the  Code  gives  to  a  plaintiff  the  same  rights  upon 
a  trial  as  if  he  had  put  in  a  sufficient  replication  in  proper  form. 

We  think  this  defense,  as  the  part  of  the  answer  containing  it 
now  reads,  wholly  insufficient 

It  cannot  be  aided  by  a  reference  made  by  counsel  on  the  argu- 
ment, and  not  made  by  the  defense  itself  to  another  and  separate 
defense  contained  in  the  same  answer,  and  by  assuming  to  incor- 
porate some  allegations  found  in  the  latter  into  the  former. 

By  permitting  such  a  practice,  any  one  and  each  of  several 
defenses,  all  of  which,  as  being  insufficient,  are  separately  bad  and 
demurrable,  would  be  severally  good  if  the  same  answer,  in  a 
distinct  and  independent  part  of  it,  denied  some  allegation  of  the 
complaint,  without  proving  which  the  plaintiff  could  not  recover. 

Each  defense  in  an  answer,  which,  by  the  very  words  of  such 
defense,  is  declared  to  be  "a  further,  separate  and  distinct 
defense,"  must  be  complete  in  itself,  and  must  contain  all 
that  is  necessary  to  answer  the  whole  cause  of  action,  or  that  part 
of  it  which  it  professes  to  answer.  (The  Xenia  Branc/i  Bank  v. 
Lee,  7  Abb.  Pr.  R,  373;  &  G,  2  Bosw.,  694.) 

It  cannot  be  made  good  by  a  resort  to  other  distinct  parts  of 
the  answer  to  which  such  defense  contains  no  reference,  either 
in  terms  or  by  necessary  and  just  construction. 

So  much  of  the  order  appealed  from  as  overrules  the  demurrer 
to  the  second  defense  is  erroneous  and  should  be  reversed,  and 
judgment  given  for  the  plaintiff  thereon,  but  with  liberty  to  the 
defendant  to  amend  so  much  of  the  answer  as  contains  such 
defense,  and  the  order  should,  in  other  respects,  be  affirmed,  but 
with  liberty  to  the  plaintiff  to  withdraw  his  demurrer  to  the  third 
defense. 

Neither  party  is  to  have  costs  of  this  appeal,  and  either  party 
availing  himself  of  the  liberty  hereby  granted,  will  do  so  upon 
the  condition  of  waiving  the  costs  of  the  demurrer,  and  of  the 
proceedings  had  upon  it  at  Special  Term. 

Ordered  accordingly. 
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Woodruff  &  Beach  Iron  Works,  Plaintiffs  and  Bespondents, 
v.  Henry  A.  Chittenden,  Appellant. 

Same  Plaintiffs  v.  Simeon  B.  Chittenden,  Appellant 

Same  Plaintiffs  v.  Wm.  H.  Pomeroy,  Appellant 

Same  Plaintiffs  v.  Isaac  N.  Phelps  and  John  J.  Phelps, 

Appellants. 

Same  Plaintiffs  v.  Theodosius  Strang,  Appellant 

1.  In  an  action  against  a  stockholder  of  a  corporation,  created  under  the  "act 
to  authorize  the  formation  of  corporations  for  manufacturing,  mining,  me- 
chanical and  chemical  purposes,"  (passed  February  17,  1848,  ch.  40,)  to 
recover  of  such  stockholder  to  the  amount  of  the  stock  held  by  him;  on  the 
ground  that  the  plaintiff  owns  a  judgment  against  such  corporation  on  which 
an  execution  has  been  issued  and  returned  unsatisfied;  it  is  not  of  itself  a 
defense,  that  such  judgment,  though  recovered  upon  a  debt  contracted  with 
a  person  not  a  stockholder,  was  recovered  by  a  person  who  was  a  stock- 
holder, and  was  subsequently  assigned  to  the  plaintiff. 

2.  The  stockholders  of  corporations  created  under  that  statute,  are,  under  sec- 
tion 10,  severally,  individually,  liable  to  the  creditors  of  the  Company,  only 
to  an  amount  equal  to  the  amount  of  the  stock  held  by  them  respectively, 
until  the  acts  required  by  that  section  have  been  performed. 

Their  liabilities  are  fundamentally  different  from  those  of  the  Rossie  Ga- 
lena Company,  (as  expounded  in  1  Comst,  47.) 

3.  The  recovery  from  a  stockholder,  in  a  corporation  created  by  the  act  of 
February  17,  1848,  of  an  amount  equal  to  the  amount  of  the  stock  which 
he  holds,  by  a  creditor  of  the  Company,  would  be  a  defense  to  a  suit  brought 
against  him  by  any  other  creditor  of  such  Company. 

4.  If  a  creditor  suing  a  stockholder  also  holds  stock  less  in  amount  than  that 
held  by  the  person  so  sued,  the  defendant  is  not  on  any  principle  entitled 
to  any  greater  relief  than  an  abatement  from  the  liability  declared  by 
statute,  of  a  sum  equal  to  the  amount  of  the  stock  held  by  such  plaintiff 

&  But  such  a  deduction,  thus  made,  unless  made  to  one  who  was  at  the  time 
a  creditor  of  the  company,  would  not  exempt  such  plaintiff  from  a  recovery 
against  him  in  a  suit  subsequently  brought  by  a  creditor  of  the  Company. 

6.  The  mere  fact,  therefore,  that  the  plaintiff,  in  a  suit  against  the  Company, 
in  which  a  judgment  was  recovered  against  it,  was  a  stockholder,  is  not 
available  as  a  defense,  either  partial  or  total;  in  an  action  brought  by  the 
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assignee  of  such  judgment  against  a  stockholder,  especially  when  it  is  not 
alleged  in  the  answer  that  the  plaintiffs'  assignor  was  a  stockholder;  nor 
shown  at  the  trial  how  much  stock  he  held. 

(Before  Boswobth,  Ch.  J.,  and  Woodruff,  J.)  ' 

Heard,  November  11,  1858;  decided,  March  26,  1859.) 

This  is  an  appeal  by  the  defendant,  Henry  A.  Chittenden,  from 
a  judgment,  entered  on  a  verdict  rendered  against  him  upon  a 
trial  had  before  Mr.  Justice  Pierrepont  and  a  jury,  on  the  18th 
of  February,  1868,  in  an  action  in  which  the  Woodruff  &  Beach 
Iron  Works  are  plaintiflk 

The  action  was  commenced  May  20th,  1856,  by  the  plaintiffs, 
a  corporation  created  under  the  laws  of  Connecticut,  against  tho 
defendant,  as  a  stockholder  of  The  Hudson  River  Stone  Dressing 
Company,  a  manufacturing  Company  organized  under  the  gene- 
ral manufacturing  law  of  The  State  of  New  York,  passed  Febru- 
ary 17, 1848. 

The  plaintiffs1  claim  was  upon  a  judgment  recovered  in  the 
Superior  Court  of  the  city  of  New  York,  by  Samuel  Woodruff 
and  Henry  B.  Beach  against  The  Hudson  River  Stone  Dressing 
Company,  June  12th,  1855,  for  $23,866.61,  and  assigned  to  the 
plaintiffs. 

The  complaint  avers  that  on  the  81st  of  March,  1858,  at  the 
city  of  New  York,  George  Bliss,  Charles  Abernethy  and  Charles 
T.  Shelton  duly  signed  and  acknowledged  a  certificate  of  incorpo- 
ration of  The  Hudson  River  Stone  Dressing  Company,  as  required 
by  law,  and  sets  out  the  certificate,  which  states,  among  other 
things,  that  the  capital  stock  of  the  Company  is  to  be  $200,000, 
divided  into  200  shares ;  and  that  the  trustees  who  shall  manage 
its  concerns  for  the  first  year  are  George  Bliss,  Charles  Aberne- 
thy and  Charles  T.  Shelton.  That  in  April,  1858,  the  last  said 
Company  was  duly  organized,  and  prosecuted  the  business,  for 
which  it  was  incorporated,  until  after  the  debt  (hereinafter  men* 
tioned)  was  contracted. 

That  the  whole  of  the  capital,  $200,000,  was  never  paid  in, 
nor  was  any  certificate  of  the  paying  in  thereof  ever  made  or  filed 
as  required  by  section  11  of  the  act  of  February  17th,  1848. 

That  the  plaintiffs,  in  November  and  December,  1858,  and 
January  and  February,  1854,  sold  and  delivered  to  The  Hudson 
River  Stone  Dressing  Company  machinery  for  its  business,  of  the 
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price  and  value  of  over  $22,000,  in  payment  for  which  the  Com- 
pany, by  Charles  Abernethy,  its  Treasurer,  duly  authorized,  made 
and  delivered  to  plaintiffs  nine  promissory  notes ;  two  for  $2,000 
each,  payable  to  the  order  of  Woodruff  &  Beach,  and  all  the 
others  to  the  order  of  Woodruff  &  Beach  Iron  Works. 

That  none  of  the  nine  notes  were  paid  at  maturity,  and  that  on 
the  14th  of  September,  1854,  all  the  notes  and  the  claim  of  the 
Woodruff  &  Beach  Iron  Works  thereon  were  assigned  and  trans- 
ferred to  Woodruff  &  Beach. 

That  Woodruff  &  Beach  brought  suit  against  The  Hudsoa 
River  Stone  Dressing  Company,  on  this  claim,  in  the  Superior 
Court  of  New  York,  April  11,  1855,  and  recovered  judgment 
June  12th,  1855,  for  the  amount  and  interest,  $23,866.61,  and 
issued  execution,  which  was  returned  wholly  unsatisfied. 

That  this  judgment  was  assigned  by  Woodruff  &  Beach  to 
plaintiffs,  February  22, 1856,  and  all  the  claims  on  which  it  was 
recovered. 

The  complaint  then  alleges  that  defendant  was  a  stockholder 
in  the  Company  from  the  time  of  the  making  of  the  notes  till 
the  return  of  the  execution,  to  the  extent  of  83  shares,  and 
demands  judgment  for  $8,330. 

The  answer  denies  each  allegation  of  the  complaint,  and  sets 
up  as  matter  of  defense,  that  the  demands  embraced  in  the  judg- 
ment against  The  Hudson  River  Stone  Dressing  Company,  set 
forth  in  the  complaint,  had  been  paid  or  secured  to  be  paid  by 
the  trustees  of  the  Company,  for  whose  benefit  this  action  is 
in  fact  prosecuted.  It  does  not  allege  that  Woodruff  &  Beach, 
the  assignors  of  the  plaintiff,  were  at  any  time  stockholders  in 
The  Hudson  River  Stone  Dressing  Company. 

It  appeared  on  the  trial  that  the  plaintiff'  corporation  was 
formed  October  29,  1858,  and  was  composed  of  no  other  parties 
as  stockholders  or  parties  interested,  than  Samuel  Woodruff  and 
Henry  B.  Beach,  and  one  Charles  L.  Root,  previously  the  book* 
keeper  of  Woodruff  &  Beach. 

That  the  capital  stock  of  this  corporation  was  $225,000,  being 
the  works  of  Woodruff  &  Beach,  put  in  at  a  valuation  of 
$225,000.  That  the  firm  of  Woodruff  &  Beach  has  never  been 
dissolved,  but  it  has  done  no  business  in  the  way  of  manufactur- 
ing since  the  plaintiffs  were  incorporated. 
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At  the  trial  the  plaintifls  proved  the  notes,  judgment  and 
execution,  and  the  several  assignments  and  transfers  above 
stated;  and  also  that  the  defendant  was  a  holder  of  eight  shares 
of  the  stock  of  the  Hudson  Eiver  Stone  Dressing  Company ; 
and  also  that  Woodruff  &  Beach  had  been  stockholders  in  it 
from  the  time  it  was  organized ;  but  there  was  no  evidence  tend- 
ing to  show  how  much  stock  they,  at  any  time,  either  jointly  or 
severally  held. 

It  also  appeared  that  Woodruff  &  Beach,  before  suing  the 
Hudson  Biver  Stone  Dressing  Company,  (as  before  stated,) 
brought  suits  against  the  Trustees  of  that  Company.  After  the 
Trustees  were  sued,  an  agreement  was  made  between  them  and 
Woodruff  Sc  Beach,  that  the  suits  against  the  Trustees  should 
not  be  further  prosecuted,  until  suits  bad  been  brought  against 
the  stockholders  to  recover  the  same  demand,  and  the  result  had 
been  ascertained.  That  Abernethy  gave  to  Woodruff  &  Beach, 
under  this  agreement,  his  note  for  $12,500,  and  Bliss  gave  his 
note  for  $10,000,  which  notes  had  been  paid.  The  witness  (Sam- 
uel Woodruff)  by  whom  the  making  of  this  arrangement  was 
proved,  testified,  that  "  this  arrangement  with  Abernethy  and 
Bliss  was  made  by  Woodruff  k  Beach,  and  the  notes  were  received 
by  them ;  these  notes  were  advanced  by  Abernethy  and  Bliss,  not 
as  payment  at  all,  but  as  collateral  security ;  we  never  received 
a  dollar  on  account  of  the  notes  on  which  judgment  has  been 
recovered,  *  *  we  do  not  pay  back  unless  we  recover ;  *  * 
whatever  we  first  recover,  goes  to  Bliss  and  Abernethy ;  we  still 
have  a  claim  against  Abernethy  and  Bliss  w  for  $14,000,  "  if 
we  don't  get  it  in  one  way,  we  mean  to  get  it  another."  He 
also  testified,  that  the  suits  brought  against  the  Trustees  were 
still  pending,  and  that  the  agreement  made  with  them  was  in 
writing,  and  present  in  Court 

It  was  not  read  or  offered  in  evidence,  notwithstanding  the 
plaintiff  objected  and  excepted  to  the  admission  of  the  parol 
evidence  given  in  respect  to  the  terms  of  such  agreement. 
'    When  the  plaintiff  rested,  the  defendant  moved  to  dismiss  the 
complaint,  upon  the  grounds : 

1.  That  there  was  no  proof  that  Abernethy  had  authority  to 
execute  the  notes  sued  on. 

Bosw^-Vol.  IV.  52 
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2.  That  the  action  is  not  properly  brought;  that  all  stock 
v  holders  should  have  impleaded  in  one  suit. 

3.  That  the  defendant,  being  a  holder  of  full  paid  stock,  has 
complied  on  his  part  with  the  requirement  of  the  statute,  and  is 
not  liable.  And  that,  at  all  events,  the  plaintiffs  must  first  exhaust 
all  their  remedies  against  the  delinquent  subscribers. 

4  That  Woodruff  &  Beach,  being  stockholders  of  the  Hudson 
River  Stone  Dressing  Company  at  the  time  the  judgment  was 
obtained  by  them,  could  not  have  brought  their  action  against  a 
co-stockholder  in  this  form,  and  that  these  plaintiffs,  as  assignees, 
took  no  better  or  greater  rightd  by  their  assignment 

The  motion  was  denied,  and  the  defendant  excepted. 

When  the  testimony  was  closed,  the  defendant  renewed  his 
motion  to  dismiss  the  complaint,  on  the  same  grounds.  It  was 
denied,  and  he  excepted. 

The  counsel  for  the  defendant  further  insisted  that  it  appeared 
by  the  evidence  that  the  claim  on  which  the  action  was  brought 
had  been  paid  to  the  plaintiffs  by  Abernethy  and  Bliss,  two  of 
the  trustees  and  stockholders,  and  that  said  Abernethy  and  Bliss 
are  the  real  parties  in  interest  in  this  action. 

But  his  Honor  the  Judge  decided  that  there  was  not  sufficient 
evidence  to  go  to  the  jury  on  that  point  To  which  decision  the 
counsel  for  the  defendant  then  and  there  excepted. 

And  the  Judge  instructed  the  jury,  as  matter  of  law,  that  they 
must  find  a  verdict  for  the  plaintiife  for  the  amount  claimed,  with 
interest 

To  which  decision  and  instruction  the  counsel  for  the  defend- 
ants then  and  there  excepted. 

The  jury,  under  the  instruction  of  the  Court,  returned  a  ver- 
dict for  the  plaintiffs,  for  .the  sum  of  eight  hundred  and  ninety- 
eight  dollars. 

Judgment  having  been  entered  on  the  verdict,  the  defendant 
appealed  from  it  to  the  General  Term.  Appeals  by  the  defend- 
ants, ill  the  other  suits  brought  by  the  same  plaintiffs,  viz^  one 
against  Simeon  B.  Chittenden ;  one  against  William  H.  Pomeroy ; 
one  against  Isaac  N.  and  John  J.  Phelps,  and  one  against  Theo- 
dosius  Strang,  and  presenting  substantially  the  same  pleadings, 
evidence,  and  exceptions,  were  argued  at  the  same  time,  by  the 
same  counsel,  and  on  the  same  points. 


NEW  YORK— MARCH,  1859.  411 

Woodruff  &  Beach  Iron  Works  ?t  Chittenden. 

William  Allen  Butler,  for  appellant  (the  defendant). 

L  The  plaintiffs  have  no  right  to  maintain  this  action,  and  the 
complaint  should  have  been  dismissed  at  the  trial,  as  prayed, 
inasmuch  as  they  derive  their  cause  of  action  by  assignment  from 
Woodruff  &  Beach,  who  were  stockholders  in  the  Hudson  River 
Stone  Dressing  Company,  at  the  time  the  debt  averred  in  the 
complaint  was  contracted,  and  at  all  times  thereafter. 

1.  Woodruff  &  Beach,  being  stockholders  of  the  Hudson  River 
Stone  Dressing  Company  could  not  themselves  have  brought  an 
action  against  any  other  stockholder  for  the  recovery  of  the  debt 
in  question.  {Bailey  v.  Bancker,  8  Hill,  188.) 

2.  The  reason  of  this  inability  is,  that,  until  the  capital  stock 
was  fully  paid  in,  all  the  stockholders  were  answerable  for  the 
debts  of  the  Company,  and  one  stockholder  could  not  maintain 
an  action  against  the  others  for  a  debt  due  from  the  whole.  The 
stockholders  were  not  liable  as  sureties  for  the  Company,  but  as 
principals  and  copartners.  (General  Manufacturing  Law,  1  R.  S., 
4th  ed.,  1216,  §  28 ;  Bailey  v.  Banclcer,  3  Hill,  188,  opinion  of 
Bkonson,  J.,  and  cases  cited  there;  Harger  v.  McCulbugh,  2 
Denio,  119,  123 ;  Corning  v.  McCuUough,  1  Comsi,  47.) 

3.  The  stockholders  being  thus  liable,  Woodruff  &  Beach  could 
not,  by  assignment  of  the  judgment  recovered  by  them  against 
the  Company,  confer  any  greater  rights  than  they  themselves  had 
as  judgment  creditors.  No  transaction  between  them  and  third 
parties  could  give  a  right  of  action  on  the  judgment  which  they 
did  not  themselves  possess.  (Bailey  v.  Bancker,  8  Hill,  188.) 

4.  The  difficulty  is  not  removed  by  the  assumption  that  the 
plaintiffs,  the  Woodruff  &  Beach  Iron  Works,  and  not  Woodruff 
&  Beach,  were  the  original  creditors. 

(1.)  Conceding  that  the  Iron  Works  had  a  cause  of  action 
against  the  defendant  and  other  stockholders  before  their  assign- 
ment of  the  notes  to  Woodruff  &  Beach,  it  was  extinguished 
by  that  assignment,  and  could  not  be  revived  by  any  subsequent 
assignment  from  Woodruff  &  Beach  to  them. 

(a.)  The  assignment  by  the  Iron  Works  was  absolute  "  to  them, 
the  said  Woodruff  &  Beach,  and  their  personal  representatives 
forever."  Though  a  formal  instrument  of  transfer,  it  did  not 
even  contain  power  to  sue  and  collect  in  the  name  of  the  as- 
signors. 
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(ft.)  Up  to  the  time  ot  this  assignment,  Woodruff  k  Beach 
were  liable  as  stockholders  to  the  plaintiffs.  By  virtue  of  the 
assignment,  the  right  of  the  creditor  and  the  liability  of  the  debtor 
met  in  the  same  persons,  and  the  right  of  action  was  discharged. 
(Blanchard  v.  My,  and  cases  there  cited,  21  Wend.,  843 ;  Thomas 
v.  Thompson,  2  Johns.,  471, 474.) 

(c.)  The  fact  that  Woodruff  k  Beach  were  liable  only  to  the 
extent  of  their  stock,  does  not  alter  the  case.  The  assignment 
to  Woodruff  k  Beach,  although  it  transferred  the  entire  cause 
of  action  on  the  notes  as  against  the  Hudson  River  Stone  Dress- 
ing Company,  yet,  as  between  them  and  their  co-stockholders,  gave 
them  only  a  right  to  contribution ;  and  no  greater  right  could 
afterwards  be  conveyed  by  them  to  the  plaintiffs. 

(2.)  The  Woodruff  k  Beach  Iron  Works  had  no  cause  of  action 
against  th$  defendant  when  they  assigned  to  Woodruff  k  Beach. 
No  judgment  had  been  recovered  against  the  Company,  and  when 
judgment  was  subsequently  recovered  by  Woodruff  k  Beach, 
and  the  right  to  sue  the  stockholders  was  thereby  perfected,  it 
was  only  a  right  to  sue  for  a  contribution.  No  other  right  passed 
by  the  assignment  to  plaintiffs. 

5.  Woodruff  &  Beach,  and  the  Woodruff  k  Beach  Iron  Works, 
were,  in  fact,  the  same  parties.  The  evidence  shows  that  they 
used  their  firm  name  and  their  corporate  name  to  suit  their  con- 
venience. The  assignment  of  the  notes  to  the  firm  was  evidently 
because  the  firm  were  the  real  parties  interested  in  the  transac- 
tion, and  the  assignment  of  the  judgment  by  the  firm  to  the  cor- 
poration was  a  mere  contrivance  to  evade  the  difficulty  which 
stood  in  the  way  of  a  suit  by  the  firm  against  their  co-stockholders. 

II.  There  was  sufficient  evidence  to  go  to  the  jury  upon  the 
questions  whether  the  plaintifls,  or  Abernethy  and  Bliss,  the  trus- 
tees of  the  Company,  were  the  real  parties  in  this  action,  and 
whether  or  not  there  had  been  a  settlement,  through  the  trustees 
of  the  plaintiffs'  claim.  The  Judge  erred  in  directing  the  jury  to 
find  for  the  plaintiffs.  The  judgment  should  be  reversed,  and  a 
new  trial  ordered. 

William  M.  Evarts,  for  respondents  (the  plaintiffs). 

I.  The  ruling  of  the  Judge  at  the  trial  that  there  was  no  evi- 
dence to  go  to  the  jury,  in  support  of  the  defense  of  payment 
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of  the  plaintiffs'  claim  by  the  trustees  of  the  Stone  Dressing 
Company  and  of  the  prosecution  of  this  action  for  their  benefit, 
was  correct 

1.  The  Manufacturing  Corporations  Act  makes  the  trustees 
liable  for  the  debts  of  the  Company,  to  its  creditors,  in  a  variety 
of  cases.  But,  in  all  these  cases,  the  trustees  are  but  sureties  for 
the  Company,  the  primary  debtor;  and,  if  charged,  will  have 
recourse  against  the  Company  for  their  indemnity. 

So  the  creditor  has,  by  the  statute,  the  direct  liability  of  the 
stockholders  upon  the  indebtedness  of  the  Company,  while  the 
capital  remains  unpaid.  This  liability  of  the  stockholders  is  not 
as  sureties,  but  as  partners;  the  immunity  of  mere  corporate  lia- 
bility not  being  granted  to  the  stockholders  while  the  capital 
remains  incomplete. 

When,  therefore,  the  trustees  are  chargeable  as  sureties,  under 
the  statute,  to  a  creditor,  who  has  the  double  recourse  against  the 
corporation  and  the  stockholders,  on  payment  of  such  a  debt,  the 
trustees  would  be  subrogated  to  the  same  double  recourse. 

The  provision  of  security  to  the  creditor  by  a  surety,  in  what- 
ever form,  cannot  defeat  the  creditor's  right  against  the  principal 
debtor. 

Nothing  beyond  this  was  intimated  in  any  evidence  in  the  case, 
much  less  proved.  (See  the  Act,  Laws  1848,  p.  54,  §§10,  12, 
13,  23 ;  Baiku  v.  Bancker,  8  Hill,  188;  Corning  v.  McCuttough,  1 
Comst,  47.) 

2.  The  evidence  given  was  illegal,  being  parol  evidence  of  a 
contract  which  was  in  writing,  and  accessible  as  evidence. 

The  refusal  of  the  Judge  to  submit  this  evidence  to  the  jury 
•was  correct,  in  this  point  of  view. 

II.  The  only  ground  of  nonsuit,  requiring  any  consideration, 
is  the  fourth  proposition  of  the  defendant's  counsel  on  that  mo- 
tion. 

1.  The  circumstance  that  the  plaintiffs — being  the  original 
creditor  of  the  corporation,  and  having  the  liability  of  the  vari- 
ous defendants  (according  to  the  statute)  upon  its  debt — assigned 
the  claim  against  the  corporation  to  an  assignee,  who  recovered 
judgment  against  the  corporation,  and  then  reassigned  the  debt, 
judgment  and  all  rights  pertaining  thereto  to  the  plaintiffs,  is 
wholly  immaterial. 
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The  objections  to  one  stockholder  suing  another  upon  a  debt 
of  the  corporation,  and  the  rule  which  limits  his  remedy  to  an 
action  for  contribution,  proceed  upon  the  ground  that  the  plain* 
tiff,  in  such  a  suit,  is  under  the  same  measure  of  liability  as  the 
defendant.  This  reasoning  has  no  application  to  the  present 
action. 

2.  The  judgment  recovered,  and  remedy  thereon  exhausted, 
against  the  corporation,  make  the  condition  precedent  of  the  sta- 
tute to  the  prosecution  of  an  action  against  the  stockholder.  The 
statute  in  no  manner  requires  that  the  remedy  against  the  stock- 
holder must  be  prosecuted  by  die  plaintiff  in  the  judgment  against 
the  corporation. 

The  judgment  and  the  remedies  which  adhere  to  it  are  assign- 
able like  any  other  rights  of  action.  (Incorporations  Act,  §§  10, 
24;  Bailey  v.  Bancher^  ut  supra.) 

m.  The  defendant's  exception  to  the  exclusion  of  evidence  is 
untenable,  the  evidence  offered  being  plainly  irrelevant  and  im- 
material. 

IV.  The  additional  ground  of  nonsuit  insisted  upon  in  the 
action  against  Simeon  B.  Chittenden,  and  in  that  against  William 
H.  Pomeroy,  is  unsupported  by  the  facts  in  either  of  those  actions. 
The  relation  of  stockholder  was  abundantly  proved.  (Incorpora- 
tions Act,  §  25.)  The  judgment  for  plaintiff  in  each  case  should 
be  affirmed  with  costs. 

By  the  Court— Bosworth,  Ch.  J.  It  appears  clearly,  from 
evidence  which  the  Judge  at  the  trial  held  to  be  competent,  that 
the  amount  which  the  plaintiffs  may  recover  in  this  action,  is  to 
be  paid  by  them  to  Bliss  and  Abernethy. 

Or,  to  state  the  fact  with  more  precise  accuracy,  Abernethy 
gave  his  note  to  the  plaintiffii  for  $12,600,  and  Bliss  for  $10,000, 
which  notes  have  been  paid.  These  notes  were  given  and  paid 
upon  an  agreement  that  the  "  trustees  "  of  the  Hudson  Biver 
Stone  Dressing  Company  should  not  be  further  proceeded  against 
in  the  suits  brought  against  them  by  these  plaintiffs,  until  their 
suits  against  the  stockholders  of  said  Company  were  decided,  and 
so  much  in  amount  of  the  sums  which  Abernethy  and  Bliss  had 
so  paid,  should  be  refunded,  as  the  plaintiffs  should  recover  in 
such  actions  against  the  stockholders. 
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These  facta  make  Abernethy  and  Bliss  interested  in  the  event  of 
this  action,  but  not  the  actual  parties  in  interest,  as  they  have  no 
light  to  the  money  which  may  be  collected  of .  such  stockholders, 
have  no  right  to  control  the  actions  against  them,  and  would  not 
be  liable  to  the  stockholders  for  their  costs  of  such  actions,  if 
they  should  succeed  in  their  defense. 

Such  facts  are  not  a  bar  to  the  present  action.  The  notes,  ad- 
vanced by  Abernethy  and  Bliss,  were  not  advanced  or  taken  as  a 
satisfaction  of  the  suits  against  them  as  trustees,  (these  suits  are 
still  pending,)  nor  as  a  payment  of  the  claim  which  is  the  basis 
of  this  action,  but  as  collateral  security. 

The  liabilities  of  the  stockholders  of  the  Hudson  River  Stone 
Dressing  Company,  are  very  different  from  those  of  the  Bossje 
Galena  Company.  The  latter  are  severally  apd  jointly  and  per- 
sonally liable  for  all  debts  and  demands  contracted  by  the  Com- 
pany, (1  Comst,  47.)  The  former  are  severally  liable  to  the 
creditors  of  the  Company,  to  an  amount  equal  to  the  amount  of 
the  stock  they  respectively  hold,  until  the  event  happens,  which, 
hj  section  10  of  the  act  of  1848,  chapter  40,  terminates  such 
liability.  (Laws  of  1848,  p.  56.) 

If  one  stockholder  of  the  Bossie  Galena  Company  could  sue 
another  to  recover  a  debt  owing  by  the  Company,  and  collect  it, 
tlie  latter  would,  it  is  contended,  by  such  recovery  and  payment, 
become  a  creditor  of  the  Company  for  the  amount  of  such  debt, 
and  as  such  creditor  might  sue  the  plaintiff  as  such  stockholder, 
and  recover*it  back,  which  would  be  absurd.  In  other  words, 
audi  a  debt  is  as  absolutely  the  debt  of  each  stockholder  as  of 
either,  and  for  its  whole  amount 

Under  the  act  of  1848,  chapter  40,  H.  A.  Chittenden  is  liable 
to  pay  $800  of  the  plaintiff's  demand,  and  no  more. 

Assuming  that  Woodruff  &  Beach  owned  stock  to  the  same 
amount,  the  defendant,  on  paying  that  sum  in  satisfaction  of  the 
recovery  against  him,  might  possibly  have  as  much  right  as  a 
crjsditor  of  the  Company  ,by  reason  of  such  recovery  and  pay- 
ment* to.reoover  the  same  sum  of  them,  as  one  stockholder  of  the 
Bossie  Galena  Company,  by  reason  of  a  recovery  against  and 
payment  by  himself  would  to  recover  a  like  sum  of  any  other 
stockholder  of  such  Company ;  still  we  do  not  concede  that  this 
proposition  is  tenable. 
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But  if  Beach  &  "Woodruff  owned  stock  to  a  less  amount  than 
$800,  the  defendant  could,  at  most,  recover  only  a  sum  equal  to 
the  amount  of  (he  stock  which  they  held.  And  if  it  should  he 
made  to  appear  that  Woodruff  &  Beach  had  been  compelled 
to  pay  to  other  creditors  of  the  Company,  in  satisfaction  of 
just  demands  of  such  creditors  against  the  Company,  a  sum  equal 
to  the  amount  of  their  stock,  that  fact  would  be  a  defense  to 
any  such  action. 

The  case  of  stockholders  of  the  Rossie.  Galena  Company  is 
fundamentally  different  They  are  jointly  and  severally  and 
absolutely  liable  to  creditors  of  the  Company  for  all  the  debts  of 
the  Company,  and  are  liable  as,  and  on  the  ground  that,  inters^ 
they  are  partners.  That  liability  cannot  be  extinguished,  except 
by  actual  payment  or  satisfaction  of  such  debts. 

In  the  present  case,  each  stockholder  is  liable,  as  such,  to  only 
the  amount  of  his  stock.  When  he  has  been  compelled  to  pay  that 
sum  to  any  creditor,  his  liability  as  mere  stockholder  is  at  an  end. 
He  cannot  recover  any  portion  of  such  sum  from  any  other 
stockholder  who,  before  suit  brought  against  him,  has  been  com* 
pelled  topay  to  creditors  the  amount  of  his  own  stock. 

The  mere  fact,  therefore,  that  one  stockholder  is  suing  another 
to  recover,  in  whole  or  in  part,  a  debt  due  from  the  Company,  is 
not,' per  ae,  either  at  law  or  in  equity,  a  bar  to  the  action. 

In  the  present  case,  it  was  proved  that  Woodruff  k  Beach 
were  stockholders  when  the  debt  in  question  was  contracted,  and 
continued  such  down  to  the  trial  of  this  action.  But  how  much 
stock  they  held  was  not  attempted  to  be  shown ;  nor  is  it  alleged 
in  the  defendant's  answer  4hat  they  were  stockholders. 

It  must,  perhaps,  be  presumed  that  they  severally  owned  at 
least  one  share.  I  know  of  no  principle  on  which  it  can  be  said 
that  the  law  presumes  they  owned  more. 

The  mere  fttct  that  they  were  stockholders,  without  reference 
to  the  amount  they  held,  was  relied  on  as  being  of  itself  a  suf- 
ficient ground  for  a  nonsuit.  It  was  not  attempted  to  be  used  as 
the  ground  of  a  partial  defense,  but  was  relied  upon  as  a  flat 
bar. 

Hence,  when  the  plaintiffs  rested,  the  defendant  moved  for  a 
nonsuit  on  that  ground.  When  the  testimony  was  closed,  a  dis- 
missal of  the  complaint  was  asked  on  the  same  ground. 
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The  defendant's  position  on  the  present  appeal,  (point  I,  sub* 
2,)  is,  that  "the  stockholders  were  not  liable  as  sureties  for  the 
Company,  bnt  as  principals  and  copartners." 

They  are  not  liable  as  copartners ;  neither  are  they  liable  as 
principals  to  any  particular  creditor  in  any  such  sense,  that  a 
compulsory  payment  to  one  to  the  amount  of  their  stock,  will  not 
be  a  perfect  defense  to  a  suit  subsequently  brought  by  every  other. 

IS,  therefore,  this  suit  had  been  brought  by  Woodruff  &  Beach 
the  fact  that  they  were,  from  the  outset,  stockholders,  would  not 
of  itself  be  a  bar  to  the  action.  Whether,  if  it  had  been  shown 
that  they  owned  stock  to  an  amount  equal  to,  or  greater  than 
that  held  by  the  defendant,  such  feet  would  be  a  bar,  is  a  ques- 
tion that  does  not  arise  in  this  case. 

Simonson  v.  Sfcencer  et  at,  (15  Wend.,  548,)  more  closely 
resembles  this  case,  than  any  one  arising  upon  the  Bossie  Galena 
Company's  act 

By  the  act  incorporating  The  Harlem  Canal  Company,  the 
stockholders,  were  jointly  and  severally  liable  for  the  debts  of 
the  Company,  to  the  nominal  amount  of  the  stock  held  by  them. 
(Session  Laws  of  1826,  pp.  369  and  871,  §  9 ;  14  Wend.,  20.)  In 
^Simonson  v.  'Spencer,  supra,  (15  id.,  549,)  the  Court  said,  "  these 
parties  do  not  stand  in  the  relation  of  partners  to  each  other ;  and 
the  fact  of  their  being  all  stockholders  cannot  present  any  valid 
objection  to  this  suit"  *  #  u  The  statute  creating  the  Harlem 
Canal  Company  does  not  imply  that  the  equities'  between  the 
parties  are  to  be  considered,  and  the  language  is,  '  and  any  person 
having  any  demand  against  the  said  Company  may  sue  any 
stockholder  singly,  or  any  two  or  more  stockholders  jointly,  and 
recover  in  any  Court  having  cognizance  thereof  There  is 
nothing  here  implying  a  liability  in  the  other  stockholders  to 
contribution ;  there  is  no  difficulty  as  to  proper  parties."  The 
head  note  to  Bailey  &  Storm  v.  Bancher,  (8  Hill,  188,)  states  that 
"  certain  dicta"  in  the  case  of  Simonson  v.  Spencer,  were  overruled. 

In  Bailey  v.  Bancher,  the  Court  assumed,  that  Chief  Justice 
Savage,  was  in  error  as  to  the  fects  of  the  case  of  Simonson  v. 
Spencer,  when  he,  substantially,  asserted  that  all  the  parties  were 
stockholders.  No  notice  is  taken  by  Judge  Bronson  of  the 
fact,  that  the  two  statutes  are  entirely  different  It  is  in  the 
recollection  of  one  of  us,  that  Simonson  v.  Spencer  was  not  cited 

Boew.— Vol.  IV.  53 
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on  the  argument  of  Bailey  v.  Bander,  but  a  reference  to  that 
case  was  handed  to  the  Court  after  the  argument  was  concluded. 
Simonson  v.  Spencer  was  not  discussed  by  counsel,  nor  was  the 
difference  between  that  act  and  the  Rossie  Galena  Company's  act 
commented  upon. 

We  think,  therefore,  that  when  Chief  Justice  Savage,  in 
Simonson  v.  Spencer \  (15  Wend.,  549,)  states :  "  These  parties  do 
not  stand  in  the  relation  of  partners  to  each  other;  and  the  feet 
of  their  being  all  stockholders  cannot  present  any  valid  objec- 
tion to  this  suit,"  we  may  regard  him  as  asserting  as  a  fact  in  the 
case,  that  all  the  parties  to  that  action  were  stockholders.  And 
when  the  radical  difference  between  the  two  acts  is  considered, 
we  may  regard  whatever  disapprobation  was  expressed  of  that 
case  in  Bailey  A  Storm  v.  Bancker7  as  obiter  dicta. 

But  the  present  action  is  not  brought  by  a  stockholder.  The 
present  plaintiffs  are  not  liable  as  stockholders  to  any  creditor 
of  the  Hudson  River  Stone  Dressing  Company. 

The  only  defense,  based  on  the  fact  that  their  assignors  of  the 
cause  of  action  sued  on  were  stockholders,  is,  that  such  assignors 
could  not  maintain  an  action  like  the  present  because  they  were 
stockholders,  and  therefore  their  assignees,  the  present  plaintiffs, 
cannot  But  we  have  seen  that  such  fact  is  not  of  itself,  and 
alone,  a  bar  to  such  an  action  by  the  plaintiffs'  assignors. 

That  was  the  only  point  made,  based  on  this  fact,  either  on  the 
motion  to  nonsuit,  or  to  dismiss  the  complaint 

In  any  view  of  the  case,  the  most  that  the  defendants  could 
have  claimed,  had  this  suit  been  brought  by  Woodruff  &  Beach, 
was,  that  the  recovery  should  be  limited  to  the  excess  of  the 
amount  of  the  defendant's  stock  over  the  amount  of  that  held 
by  Woodruff  &  Beach.  But  no  such  position  was  taken  at  the 
trial,  nor  are  facts  stated  in  the  answer  to  which  such  a  rule, 
even  if  sound,  could  be  applied.  The  position  was  that  Wood- 
ruff k  Beach,  while  they  owned  the  cause  of  action  in  question, 
could  not  have  maintained  a  suit  against  the  defendant,  and 
therefore,  as  it  is  argued,  their  assignees  cannot 

We  have  already  expressed  the  conclusion  that  this  position  is 
untenable. 

It  follows,  that  a  nonsuit  was  properly  denied,  as  was  also  the 
motion  to  dismiss  the  complaint 
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To  the  instruction,  that  the  plaintiffs  were  entitled  to  recover 
of  the  defendant  to  the  amount  claimed,  (viz.,  the  amount  of 
the  stock  held  by  the  defendant,)  with  interest,  the  defendant  also 
excepted.  The  jury  found  a  verdict  for  $898.  The  defendant 
held  but  eight  shares  of  stock,  instead  of  thirty-three  shares  as 
stated  in  the  complaint  The  $98  was  the  interest  on  $800  from 
the  time  of  suit  brought  to  the  time  of  the  trial.  The  parties 
agreed  upon  the  amount  of  the  interest 

The  instruction  to  find  a  verdict  for  this  sum  was  erroneous, 
if  the  recovery  should  have  been  reduced  on  the  presumption, 
that  Woodruff  &  Beach  held  severally,  even  one  share  of  the 
stock,  while  the  cause  of  action  belonged  to  them. 

We  think  no  such  deduction  should  have  been  made  in  this 
action  even  on  that  ground,  and  on  that  assumption  of  fact 

At  the  time  of  the  trial  the  defendant  had  no  demand  against 
or  debt  owing  to  him  by  the  Company.  There  was,  therefore, 
no  liability  of  Woodruff  &  Beach  as  stockholders  for  any  such 
debt  to  be  set  off 

He  was  not  a  creditor  of  the  Company,  either  at  law  or  in 
equity,  by  reason  of  the  cause  of  action  in  question,  and  could 
not  become  one,  except  by  paying,  in  whole  or  in  part,  the  debt 
in  question. 

A  deduction  from  the  recovery  that  has  been  had,  of  a  sum 
equal  to  the  amount  of  the  stock  held  by  Woodruff  &  Beach, 
would  not  exempt  Woodruff  k  Beach  from  an  action  by  an  actual 
creditor  of  the  Company  to  recover  of  them  the  amount  so  de- 
ducted. 

And  we  do  not  accede  to  the  proposition,  that  under  the  sta- 
tute in  question,  a  stockholder  who  has  been  compelled,  as  such, 
to  pay  debts  owing  by  the  Company  to  the  amount  of  his  stock, 
can  maintain  an  action  at  law  by  reason  thereof  against  other 
stockholders,  to  reclaim  the  wholeor  any  part  of  the  money  so  paid. 

Whether  those  who  have  been  compelled  to  pay  can,  in  equity, 
coerce  a  contribution  from  those  who  have  not  been  so  compelled, 
in  an  action  to  which  all  the  stockholders  are  parties,  is  a  question 
that  does  not  arise  on  the  present  appeal. 

We  think  none  of  the  defendant's  exceptions  are  well  taken. 
Evidence  was  admitted  against  the  plaintiffs'  objection,  which 
may  have  been  incompetent 
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But  the  defendant  had  the  benefit  of  it,  and  the  plaintiffi  are 
not  the  appellants. 

The  judgment  in  this  action,  and  in  that  of  the  same  plaintifls 
in  the  four  other  suits  against  other  defendants,  argued  at  the 
same  time,  must  be  affirmed  with  costs. 

Judgment  accordingly. 


The  Cnr  Bake:  of  New  Haven  v.  Simon  Perkins. 

1.  Where  the  Directors  of  a  Bank  allow  its  Cashier  for  several  years  in  suc- 
cession, without  interference  or  inquiry  by  them,  to  transact  the  business 
of  the  Bank  in  such  manner  as  in  his  judgment  may  be  proper  and  for  its 
interest,  they  thereby,  in  effect)  authorize  him  to  make  all  and  any  contracts 
which  he  deems  expedient  in  relation  to  its  business  which  the  Directors 
might  lawfully  make,  and  such  contracts  will  conclude  the  Bank  as  between 
it  and  a  party  who  has  dealt  with  it  through  such  Cashier,  and  on  the  faith 
of  his  having  authority  to  make  such  contracts,  has  loaned  money  to  such 
Bank ;  provided  the  charter  of  such  Bank  does  not  prohibit  it  from  making 
such  contracts  through  its  Cashier. 

2.  When  such  a  Cashier  applies  to  another  Bank  for  a  loan  of  its  circulating 
bills,  upon  the  security  of  certain  assets  of  the  borrowing  Bank,  and  on 
such  application  a  loan  is  agreed  to  be  made  upon  security  stipulated  to  be 
given,  and  in  pursuance  of  such  agreement  the  loan  is  made,  and  the  bQk 
lent  are  forwarded  from  time  to  time  to  the  borrowing  Bank  directed  to  its 
Cashier  and  are  there  received,  and  the  borrowing  Bank  fails  to  perform  the 
agreement  made  by  its  Cashier;  and  thereupon  the  stipulated  security  is 
transferred  to  the  lending  Bank  as  originally  agreed,  the  latter  may  enforce 
the  same  to  collect  the  sum  due  it,  and  if  it  consists  of  bills  discounted  by 
the  borrowing  Bank,  the  acceptors  or  indorsers  of  such  bills  cannot  set  up  as 
a  defense  to  an  action  against  them  as  such  acceptors  and  indorsers,  that  the 
lending  Bank  by  force  of  such  transaction  acquired  no  title,  but  that  the  bills 
sued  on,  notwithstanding  such  transaction,  continue  to  be  the  property  of 
the  borrowing  Bank. 

3.  Nor  will  it  impair  tiie  title  of  the  lending  Bank  to  such  securities,  that  the 
Cashier  of  the  borrowing  Bank  gave  a  note  for  the  sum  so  borrowed  signed 
by  himself  individually,  and  payable  to  his  order  as  Cashier,  if  in  fact  the 
application  was  for  a  loan  to  his  Bank  and  on  its  credit,  and  the  loan  was  in 
good  faith  so  made. 

4.  The  mere  feet,  that  some  bills  are  forwarded  by  the  lending  to  the  borrow- 
ing Bank,  under  the  contract  to  loan,  the  circulation  of  which  as  money  is 
made  illegal  by  a  statute  of  the  State  in  which  the  borrowing  Bank  is 
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located,  (but  not  by  its  charter $  and  of  which  statute  the  borrowing  Bank 
had  no  knowledge,  will  not  affect  the  validity  of  the  contract  to  loan,  nor 
the  title  of  the  lending  Bank  to  the  securities  transferred  to  it  by  virtue  of 
such  contract 
5.  The  fact  that  the  money  so  loaned  and  sent  to  the  borrowing  Bank,  was 
used  by  the  Cashier  of  the  latter  for  his  individual  purposes,  and  not  in  the 
business  of  his  Bank,  will  not  affect  the  validity  of  the  contract  to  loan,  nor 
the  title  of  the  lending  Bank  to  the  securities  so  transferred  to  it,  so  as  to 
prevent  its  collecting  the  same  and  retaining  from  their  proceeds  sufficient, 
to  satisfy  the  sum  justly  due  to  it 

(Before  Boswobth,  Ch.  Jn  and  Woodhott  and  Motorist,  J.  J.) 
Heard,  February  15th;  decided,  March  26th,  1859. 

This  action  comes  before  the  Court  on  questions  of  law  arising 
at  the  trial,  and  there  ordered  to  be  heard,  in  the  first  instance, 
at  the  General  Term,  the  entry  of  judgment  in  the  meantime  to 
be  suspended.  It  was  tried  on  the  12th  of  January,  1868,  before 
Mr.  Justice  Woodruff  and  a  jury,  when  a  verdict  was  ordered 
in  favor  of  the  plaintiff*  for  $86,641.95. 

The  defendant  is  sued,  in  this  action,  as  the  drawer  of  two 
several  bills  of  exchange,  for  the  sum  of  $10,000  each,  one  dated 
the  18th  and  the  other  the  28th  of  August,  1854,  each  payable 
three  months  from  its  date,  at  the  American  Exchange  Bank, 
New  York;  and  as  the  acceptor  of  two  other  bills  of  exchange, 
for  the  sum  of  $5,000  each,  one  bearing  date  September  5th,  the 
other  September  28d,  and  each  payable  three  months  from  its 
date,  at  the  same  Bank.  The  plaintifla  sue  as  indorsees  of  these 
four  bills. 

The  defenses  set  up  in  the  answer  are,  that  the  plaintiflB  are 
not  the  lawful  owners  or  holders  of  either  of  the  tylls ;  that  they 
obtained  possession  of  the  bills  unlawfully,  and  have  no  title 
thereto. 

The  answer  also  states,  as  a  separate,  and  as  the  fourth  defense, 
that,  on  the  23d  day  of  November,  1854,  these  bills  were  the  pro- 
perty of  the  Bank  of  Akron,  Ohio;  that  such  Bank  committed 
an  act  of  insolvency  on  that  day,  and  thereupon,  by  force  of  its 
charter,  these  bills,  became  the  property  of  the  State  Bank  of 
Ohio;  that,  on  the  6th  of  December,  1864,  the  State  Bank  of 
Ohio  commenced  a  suit  in  Ohio  against  the  parties  to  this  action 
and  others,  to  collect  the  said  bills;  and  that  such  suit  was  com- 
menced according  to  the  laws  of  Ohio  before  this  action  was 
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commenced,  and  the  same  is  still  pending,  and  the  pendency  of 
such  suit  is  set  up  in  bar,  or  in  abatement,  of  the  present  action. 

The  answer  also  states,  as  a  separate,  and  as  the  fifth  defense, 
that  these  bills  belonged  to  the  said  Bank  of  Akron,  and  were 
lodged  by  it  in  said  American  Exchange  Bank  for  collection,  and 
the  proceeds  thereof  were  to  be  credited  to  the  Bank  of  Akron, 
which,  or  the  State  Bank  of  Ohio,  as  its  representative,  is  now 
the  lawful  owner  thereof;  that  while  they  were  so  in  said  Ameri- 
can Exchange  Bank,  the  plaintiffs  improperly  got  possession  of 
them,  and  are  now  attempting  to  collect  them  and  apply  the  pro- 
ceeds to  pay  a  pretended  debt  due  to  the  plaintifls  from  one  J. 
W.  McMillen,  the  consideration  of  which  grew  out  of  certain 
Bank  notes  of  the  plaintiffs  which  said  McMillen  agreed  to  circu- 
late for  the'plaintifls  in  the  State  of  Ohio,  illegally  and  contrary 
to  the  statutes  of  the  State  of  Ohio;  and  that  the  claims,  or  pie- 
tended  claims,  of  the  plaintiffe  against  McMillen  are  illegal  and 
void,  and  are  the  claims  for  which  the  plaintiffs  now  seek  to  hold 
the  said  bills  of  exchange  or  drafts  as  security.  The  answer  con- 
cludes by  denying  that  the  defendant  is  indebted  to  the  plaintiife 
on  account  of  said  bills ;  and  prays  a  dismissal  of  the  complaint, 
withcdsts. 

On  the  trial,  the  bills  sued  on  were  produced,  and  after  the 
indorsement  of  them  by  the  American  Exchange  fynk,  and  a 
delivery  of  them  by  that  Bank  to  the  plaintiflfe,  had  been  proved, 
they  were  read  in  evidence.  The  drawing,  accepting  and  indorse- 
ment of  the  bills,  (except  the  indorsements  so  as  aforesaid  proved,) 
were  admitted  by  the  pleadings. 

Ezra  C.  Bead,  a  witness  for  the  plaintiffs,  testified  that  he  had 
been  President  of  the  City  Bank  of  New  Haven  for  the  then  last 
nine  or  ten  years ;  that  F.  Bradley  was  Cashier  until  October, 
1857 ;  that  he  was  introduced,  in  July,  1851,  to  John  W.  McMil- 
len by  a  letter  from  the  Cashier  of  the  American  Exchange  Bank, 
New  York,  which  letter  was  produced  and  read  in  evidence. 

That  "an  application  was  made  for  a  loan  for  $50,000  from 
the  City  Bank  of  New  Haven  to  the  Bank  of  Akron ;  the  ar- 
rangement was  closed  in  July,  1851 ;  the  rate  of  interest  settled 
upon ;  an  arrangement  was  made  to  send  the  money  in  install- 
ments ;  the  nature  of  the  securities  was  arranged ;  the  money 
was  to  be  advanced  at  our  convenience  in  the  bills  of  the  City 
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Bank;  the  security  was  to  be  collateral  paper  in  the  American 
Exchange  Bank  of  this  city,  or  which  should  be  there  for  collec- 
tion ;  that  is,  the  security  was  the  pledge  of  the  discounted  bills 
of  the  Bank  of  Akron  which  were,  or  which  should  be,  placed 
in  the  American  Exchange  Bank  for  collection;  Mr.  McMillen 
was  to  give  his  notes,  indorsed  by  himself  as  Cashier  of  the  Bank 
of  Akron.  *  *  Mr.  McMillen  offered  security ;  he  offered  the 
notes  of  the  Bank;  I  doubted  the  power  or  right  of  the  Bank 
of  Akron,  whether  it  was  competent  for  the  Bank  of  Akron, 
and  so  stated  to  Mr.  McMillen,  to  give  their  paper ;  I  objected  to 
it  in  that  form;  Mr.  McMillen  said  he  could  obviate  that  objec- 
tion by  giving  his  own  note,  and  indorsing  it  as  Cashier ;  he  said 
he  had  full  authority  from  the  Bank  for  that  purpose;  this  loan 
was  to  be  made  for  one  year;  before  the  loan  was  made,  I  received 
a  written  communication  in  relation  to  it  The  following  is  the 
letter: 

"Bank  of  Akbon, 
"Ohio,  July  80, 1861. 
E.  C.  Bead,  Esq.,  Prest,  New  Haven: 

"Dear  Sir — We  will  borrow  of  your  Bank  fifty  thousand  dol- 
lars of  its  issues  for  the  term  of  one  year,  with  interest,  payable 
semi-annually,  at  the  American  Exchange  Bank,  New  York,  at 
the  rate  of  four  per  cent  per  annum,  and  protect  the  same  by  a 
credit  in  the  Am.  Ex.  Bank,  to  your  aoct,  on  its  being  advised 
by  you  each  week,  of  the  amount  of  such  circulation  redeemed 
by  you,  the  circulation  to  be  marked  to  identify  it,  say  by  the 
figure  *  2/  in  red  ink ;  the  amount  to  be  furnished  by  you  as  fast 
as  your  convenience  will  allow ;  and  packages  to  be  delivered  at 
the  office  of  the  '  American  Express  Co.,'  in  New  York,  to  my 
address,  care  of  Y.  C.  Severance,  Cash.,  Cleveland,  Ohio,  and  to 
be  at  my  risk,  and  expense  from  New  York;  as  soon  as  the 
whole  $50,000  is  delivered,  I  will  furnish  you  with  a  proper  note 
and  receipt  for  the  whole  sum,  in  the  meantime  will  advise  the 
receipt  of  the  several  packages  by  letter. 

"  Very  respectfully,  &a, 

"J.  W.  McMillen,  Cashr." 

*  *  "We  commenced  sending  [the  bank  notes]  in  August^ 
1861,  the  10th  or  the  11th,  and  sent  it  in  installments  of  from 
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$4,000  to  $6,000,  and  we  ended  sending  in  Jan.,  1852;  we 
received  acknowledgments  of  the  receipt  of  the  money  by  letters ; 
the  following  letters  were  the  ones : " 

The  letters  were  read  in  evidence,  and  were  -numerous;  the 
heading  of  them  was  printed;  on  some  of  them  it  was: 

a  Stats  Bank  of  Akron, 

"Bank  of  Akron, 
"  Akron,  Ohio,  " 


On  the  others  it  was  "Bank  of  Akron,"  and  they  were  all 
signed  "J.  W.  McMillkn,  Cash." 

One  of  these  letters,  dated  September  21, 1851,  (among  other 
things,)  says :  "  As  desired,  I  inclose  order  to  Cashier  Meigs  for 
the  collaterals,  which  I  drew  tip  hastily,  and  if  not  in  proper  form 
please  dictate  one  and  return  to  me  the  inclosed.  I  presume, 
however,  it  is  just  what  you  want  Our  collection  paper  in  the 
hands  of  the  American  Exchange  Bank  is  seldom  below  $200,- 
000,  at  this  time  it  is  about  $300,000,  and  has  been  so  the  last 
two  months;  our  cash  balanoe  is  over  $40,000."  The  order 
referred  to  was  read  in  evidence,  and  is  as  follows : 

"  State  Bank  of  Omoy 
"Bank  of  Akron, 
"Akron,  Ohio>  Sept.  26th,  1851. 

"Chas.  A.  Mugs,  Esq.,  Cash.,  N.  Y. : 

"  Dear  Sir— Fifty  thousand  dollars  of  the  collection  paper  held 
by  you  at  any  time  for  account  of  this  Bank,  is  pledged  as  colla- 
teral security  to  tKe  City  Bank  of  New  Haven,  for  that  amount 
of  money  loaned  by  said  Bank  to  this  Bank  on  the  notes  of  J. 
W.  McMillen,  indorsed  by  J.  W.  McMillen,  Cashr.,  payable  one 
year  after  date,  and  I  have  agreed  that  the  amount  of  collection 
paper  in  your  hands  shall  at  no  time  be  less  than  our  indebtedness 
to  the  said  City  Bank.  f 

"J.  W.  McMillkn,  Cash." 

The  evidence  of  Mr.  Bead,  (with  other  evidence  given,)  tended 
to  show  that  this  order  was  placed  in  the  hands  of  Mr.  Meigs, 
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who  said  "  he  would  hold  it  subject  to  the  claims  of  the  Ameri- 
can Exchange  Bank."  That  subsequently,  the  City  Bank  of  New 
Haven  requiring  security  for  a  larger  amount,  another  order  was 
sent  in  a  letter  dated  January.  12, 1852,  signed  "J.  "W.  McMillen, 
Cash.,"  (also  read  in  evidence) :  The  second  order  is  in  these 
words: 

"State  Bank  of  Ohio, 
"Bank  of  Akbon, 
"Akron,  Ohio,  Jan'y  12, 1852. 
"Chas.  A.  Meigs,  Esq.,  Cash.,  New  York: 

"Dear  Sir — Sixty  thousand  dollars  of  the  collection  paper 
held  by  you  at  any  time  for  account  of  this  Bank  is  pledged  as 
collateral  security  to  the  '  City  Bank  of  New  Haven '  for  fifty 
thousand  dollars,  of  money  loaned  by  said  Bank  on  the  notes  of 
J.  W.  McMillen,  indorsed  by  J.  W.  McMillen,  Cashier.  And  I 
have  agreed  that  the  amount  of  collection  paper  in  your  hands 
«hall,  at  no  time,  be  less  than  sixty  thousand  dollars,  so  long  as 
said  indebtedness  shall  exist. 

"  Very  respectfully, 

"J.  W.  MoMillkn,  Cash." 

The  letter  of  January  12,  1852,  (among  other  things,)  says : 
"  I  now  hand  order  on  Cashier  Meigs  tc*  hold  sixty  thousand 
dolls,  of  the  paper  in  his  hands,  at  any  time,  as  security  for 
$50,000  borrowed  of  you,  and  will  thank  you  to  have  him 
return  to  me  the  letter  of  26th  Sept,  pledging  $50,000. 

"  I  inclose  memorandum  of  agreement,  that  I  suppose  expresses 
our  intended  Arrangement ;  if  not,  alter  it  so  as  to  do  so,  and  return 
tome." 

The  evidence  further  tended  to  show  that  such  memorandum 
of  agreement  was  adopted  and  signed  in  duplicate,  the  one  signed 
on  behalf  of  the  plaintiffs  reading  thus : 

"Whereas,  'The  City  Bank  of  New  Haven'  has  loaned  to  J. 
W.  McMillen,  fifty  thousand  dollars,  in  the  notes  of  said  City 
Bank,  marked  '2,'  in  red  ink,  for  which  loan  the  said  McMillen 
has  given  his  several  notes,  indorsed  J.  W.  McMillen,  Cashier, 
bearing  interest  at  the  rate  of  four  per  cent  per  annum,  dated  and 
payable  as  follows : 

Bosw.— Vol.  IV,  64 
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"One  dated  August  11,  1851,  in  one  year  thereafter,  for $6,000 

One  dated  August  19,  1851,  in  one  year  thereafter,  for. .... .  6,500 

One  dated  August  26,  1851,  in  one  year  thereafter,  for 4,000 

One  dated  September  1,  1851,  in  one  year  thereafter,  for  . . .  4,000 

One  dated  September  8,  1851,  in  one  year  thereafter,  for . . .  4,500 

One  dated  September  15,  1851,  in  one  year  thereafter,  for  . .  4,500 

One  dated  September  22,  1851,  in  one  year  thereafter,  for . .  5,000 

One  dated  September  27,  1851,  in  one  year  thereafter,  for  . .  1,500 

One  dated  November  8,  1851,  in  one  year  thereafter,  for  . . .  4,000 

One  dated  January  15,  1852,  on  demand,  for 5,000 

One  dated  January  22,  1852,  on  demand,  for 5,000 

Making  *  total  of  fifty  thousand  dollars, $50,000 

"  For  the  payment  of  which  notes,  according  to  their  tenor, 
the  bills  receivable  of  the  Bank  of  Akron,  now  or  hereafter 
lodged  with  the  American  Exchange  Bank  of  New  York,  for 
collection,  to  the  value  of  sixty  thousand  dollars,  are  pledged  as 
collateral  security ;  as  a  condition  of  this  loan  it  is  agreed  that  the 
Bank  of  Akron  will  redeem  the  notes  marked  1 2,'  in  red  ink, 
of  the  City  Bank  of  New  Haven,  at  the  American  Exchange 
Bank,  in  New  York,  as  frequently  as  they  may  be  returned  to 
the  said  City  Bank.  Now,  it  is  understood  and  agreed,  that  the 
said  loan  is  to  be  continued  for  one  year  from  the  dates,  respec- 
tively, of  the  above  notes  given  therefor;  but  if  the  said  Bank 
of  Akron  shall  fail  to  redeem  the  said  notes,  marked  ( 2,'  in  red 
ink,  of  the  City  Bank,  as  agreed,  then  this  arrangement  shall 
cease  and  each  of  the  notes  given  for  said  loan  shall  become  due 
and  payable  on  the  day  the  Bank  shall  refuse  to  redeem  the  notes 
of  the  City  Bank,  aforesaid,  as  agreed ;  and  from  the  day  of  such 
refusal,  interest  at  the  rate  of  six  per  cent  per  annum  shall  be 
reckoned  and  paid  to  the  time  of  the  repayment  of  the  loan. 

"  New  Haven,  January  22, 1852. 

"EzraC.  Rkad, 

"Prest  of  City  Bank." 

He  further  testified,  that  the  notes  mentioned  in  the  agreement 
of  the  22d  of  January,  1852,  remained  outstanding  until  the  be- 
ginning of  1858,  when  they  were  surrendered,  and  a  note  was 
taken  in  lieu  of  them,  which  reads  as  follows : 
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"$50,000.  Akron,  Ohio,  Feb.  1st,  1853. 

41  On  demand  after  date,  I  promise  to  pay  to  the  order  of  J. 
W.  McMillen,  Cashier,  fifty  thousand  dollars,  at  the  American 
Exchange  Bank,  New  York,  with  interest  at  the  rate  of  four  per 
cent  per  annum,  payable  semi-annually,  value  received. 

"J.  W.  McMillen." 

Mr.  Bead  further  testified,  that  "  the  bank  notes  were  redeemed 
up  to  the  middle  of  November,  1854 ;  they  were  first  returned 
to  the  City  Bank,  and  there  redeemed ;  they  were  kept  until  they 
amounted  to  parcels  of  $1,000,  and  then  we  sent  them  by  express 
to  the  Bank  of  Akron,  and  received  from  the  American  Ex- 
change Bank  the  amount  we  paid  for  their  redemption  for  the 
Bank  of  Akron ;  the  American  Exchange  Bank  made  payment 
on  the  behalf  of  and  for  the  Bank  of  Akron ;  since  November, 
1854,  they  have  been  redeemed  by  the  City  Bank  of  New  Haven ; 
some  have  been  retained  and  some  destroyed ;  we  have  received 
nothing  since  from  the  American  Exchange  Bank  or  the  Bank 
of  Akron."  *  *  "Up  to  the  10th  or  11th  of  November, 
1854.  no  default  was  made  in  making  the  redemption ;  then  the 
American  Exchange  Bank  refused  to  redeem ;  I  made  a  demand 
on  the  American  Exchange  Bank  to  redeem  a  package  of  our 
bills,  about  the  10th  of  November."  *  *  "  I  do  not  recollect 
the  terms  of  the  refusal,  but  was,  as  I  understood  it,  that  it 
would  not  redeem ;  they  said  the  account  would  not  justify  it" 

The  bills,  (on  which  this  suit  is  brought,)  were  taken  by  the 
plaintiffs  from  the  American  Exchange  Bank  on  the  11th  of  No- 
vember, 1854,  by  virtue  of  the  order  of  January  12,  1852.  In 
April,  1855,  when  this  suit  was  commenced,  the  balance  of  the 
loan  made  by  the  plaintiff^,  and  then  remaining  unpaid,  was 
$20,000,  with  interest  from  the  1st  of  October,  1854. 

When  the  plaintiffs  rested,  the  defendant  moved  for  a  nonsuit  * 
on  various  grounds  (which  need  not  be  stated).    The  motion  was 
denied,  and  he  excepted. 

The  defendant  examined  as  witnesses  on  his  part,  W.  S.  C. 
Otis,  who  was  a  Director  and  President  of  the  Bank  of  Akron, 
from  the  1st  of  January,  1846,  until  January,  1854,  when  he 
removed  from  Akron,  and  J.  W.  McMillen  was  appointed  Presi» 
dent,  and  A.  M.  Eberman,  Cashier;  also  Joshua  F.  Shaw  and 
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Milton  W.  Henry,  who  were  Directors  from  the  time  the  Bank 
was  organized  until  it  suspended;  also  Amos  M.  Eberman,  who 
acted  as  Teller  from  August,  1848,  until  he  was  appointed 
Cashier;  also,  C.  P.  Wolcott>  who  was  Attorney  of  the  Bank  of 
Akron  for  three  or  four  years,  and  its  President  from  the  16th 
of  November,  1864,  until  it  suspended. 

Their  evidence  tended  to  show  that  no  Director  of  the  Bank 
of  Akron,  knew  or  supposed,  prior  to  the  16th  of  November, 
1864,  that  any  of  the  plaintiff's  bills  had  been  borrowed  by  Mo- 
Millen  on  behalf  of  the  Bank  of  Akron,  or  that  he  had  attempted 
to  pledge  any  of  the  assets  of  the  latter  Bank  to  secure  the  repay- 
ment, of  such  loan,  and  that  he  had  no  express  authority  to  do 
either  of  such  acts;  and  that  the  money  so  borrowed  of  the 
plaintiffs  was  not  used  by  McMillen  for  or  on  account  of  the 
Bank  of  Akron. 

Mr.  Otis  testified  that,  according  to  his  recollection,  he  noticed 
in  the  fall  of  1861,  that  McMillen  was  receiving  and  paying  out,  at 
the  counter  of  the  Bank,  (amongst  other  foreign  bills,)  "  the  notes 
or  bills  of  the  City  Bank  of  New  Haven,  marked  with  some 
figure  in  red  ink,  when  he  cautioned  said  McMillen  against 
receiving  or  paying  out  the  small  notes  or  bills  of  other  banks, 
as  the  same  was  against  law,  when  he  replied,  that  he  was  receiv- 
ing "  and  paying  out  said  notes  as  the  Treasurer  of  the  Akron 
Branch  Railroad  Company,  of  which  he  was  the  Treasurer. 

The  sixth  cross-interrogatory  put  to  each  t>f  these  five  wit- 
nesses (they  having  been  examined  upon  commission),  is  in  these 
words,  viz. :  "  Who  had  the  principal  management  and  direction 
of  the  business  of  said  Bank  of  Akron  from  the  1st  day.  of  Jan- 
uary, 1861,  until  it  was  enjoined,  or  suspended  business?" 

The  answer  of  Mr.  Otis  to  it  is,  "That  during  the  whole  time 
he  (Mr.  Otis)  was  connected  with  said  Bank,  he  was  engaged  in 
the  practice  of  his  profession ;  that  sometimes  he  was  frequently 
in  the  Bank,  and  sometimes  he  was  absent  several  days,  andeven 
several  weeks  in  succession,  and  the  principal  management  and 
direction  of  the  Bank  devolved  upon  McMillen." 

Mr.  Shaw's  answer  is:  "J.  W.  McMillen." 

Mr.  Henry's  answer  is,  that  "J.  W.  McMillen  had  the  princi- 
pal management  of  said  Bank  up  to  the  time  Of  his  resignation, 
under  the  control  of  the  Directors  of  said  Bank." 
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Mr.  Eberman's  answer  is  thus:  "He  saith,  J.  W.  McMillen, 
tip  to  the  time  when  C.  P.  Wolcott  was  appointed  President  of 
the  said  Bank." 

Mr.  Wbloott,  for  answer  to  it,  says.:  "J.  W.  McMillen,  until 
a  short  time  before  the  suspension  of  the  Bank,  when  I  took  con- 
trol of  it"  ' 

Mr.  Eberman  also  testified,  that  "the  books  of  the  Bank  of 
Akron  show  the  following  balance  in  favor  of  Mr.  McMillen,  at 
the  times  specified  below,  viz. : 


CI 


1851.  Sept  1,  balance  due  J.  W.  McMillen, $12,822  86 

Oct    1,  "  " 20,479  02 

Nov.  1,  "  "  88,184  80 

Dec.    1,  "  "  17,146  44 

1852.  Jan.    1,  "  "  48,788  80 

April  1,  "  «  1,102  04 

Also  the  following  balances  against  J.  W.  McMillen,  viz. : 

1852.  Feb.    1, $884  20 

Maichl, 4,186  62" 

The  defendant's  counsel  read  in  evidence  the  following  stipu- 
lation, viz. : 

"  1.  It  is  hereby  agreed  that  it  shall  be  admitted,  on  the  trial 
of  this  action,  that  the  plaintiff,  at  the  several  times  in  the  plead- 
inge  referred  to,  was,  and  now  is,  a  corporation  duly  incorpo- 
rated under  the  laws  of  the  State  of  Connecticut 

"  2.  That  the  American  Exchange  Bank,  referred  to  in  the 
pleadings,  was,  at  the  several  times  therein  referred  to,  a  corpora- 
tion duly  incorporated  under  the  laws  of  the  State  of  New  York. 

14  8.  That  the  Bank  of  Akron,  referred  to  in  the  pleadings,  at 
the  several  times  therein  referred  to,  previous  to  the  28d  day  of 
November,  1854,  was  a  corporation  duly  incorporated  under  and 
by  virtue  of  the  laws  of  the  State  of  Ohio,  entitled  an  act  to 
incorporate  the  State  Bank  of  Ohio,  and  other  Banking  Com- 
panies, passed  February  24th,  1845. 

"4  That,  on  the  said  28d  day  of  November,  1854,  the  said 
The  Bank  of  Akron  committed  an  act  of  insolvency,  by  refusing 
to  pay  in  gold  or  silver  coin,  the  lawful  currency  of  the  United 
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States,  certain  of  its  notes  of  circulation,  on  which  payment  was 
lawfully  demanded,  at  the  banking  house  of  the  said  The  Bank 
of  Akron,  during  usual  banking  hours." 

The  defendant's  counsel  then  read  in  evidence,  the  following 
sections  of  an  act  entitled  an  act  to  incorporate  the  State  Bank 
of  Ohio,  and  other  Banking  Companies,  passed  February  24tji, 
1845,  from  the  printed  laws  of  the  State  of  Ohio. 

11 1. — Upon  Effect  of  Insolvency,  Ac 

11  §  24.  If  any  branch  refuses  to  redeem  its  notes,  it  shall  be  deemed 
insolvent  If  any  branch  of  the  State  Bank  of  Ohio  shall  refuse 
to  pay  its  notes  of  circulation,  or  any  of  them,  in  gold  or  silver 
coin,  the  lawful  currency  ,of  the  United  States,  in  which  pay- 
ment shall  be  lawfully  demanded  at  its  banking  house,  or  cus- 
tomary place  of  doing  banking  business,  during  usual  banking 
hours,  feuch  branch  shall  be  deemed  to  have  committed  an  act  of 
insolvency,  and  thereupon  all  its  property,  credits,  securities, 
liens  and  assets  of  every  description,  shall'forthwith  vest  in,  and 
be  the  property,  credits,  securities,  liens  and  assets,  of  the  Board 
of  Control,  for  the  uses  and  purposes  declared  in  this  act" 

"  §  16.  Board  of  Control,  a  body  corporate  until  the  1st  day  of 
May,  1866.  The  Board  of  Control,  from  the  time  of  its  organ- 
ization until  the  first  day  of  May,  in  the  year  one  thousand  eight 
hundred  and  sixty-six,  and  thereafter,  until  the  affairs, of  the 
several  branches  of  the  State  Bank  of  Ohio  shall  be  finally  closed 
up,  shall  be  a  body  corporate,  with  succession,  and  by  the  name 
of  the  State  Bank  of  Ohio,  capable  of  contracting  and  of  prose- 
cuting, and  defending  in  suits  or  actions  at  law,  or  in  chancery, 
as  fully  as  natural  persons,  and  of  doing  all  other  acts  and  things 
necessary  to  effect  the  object  contemplated  in  this  act  by  the 
formation  of  said  board. 

11 2.— P&wer  of  Directors. 

"  §  49.  The  number  and  qualifications  of  directors.  The  affairs 
of  every  Company,  formed  and  organized  to  carry  on  the  business 
of  banking  under  the  provisions  of  this  act,  shall  be  managed 
by  not  less  than  five,  nor  more  than  nine  directors.  Every 
director  shall,  during  his  whole  term  of  service,  be  a  citizen  of 
the  United  States,  and  a  resident  of  this  State.    At  least  three- 
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fourths  of  the  directors. shall  have  resided  in  this  State  two  years 
next  previous  to  their  election  as  directors ;  each  director  shall 
own  in  his  own  name  and  right,  at  least  one  per  centum  of  the 
capital  stock  of  the  Company,  up  to  two  hundred  thousand  dol- 
lars, and  the  half  of  one  per  centum  on  its  capital,  over  two 
hundred  thousand  dollars.  The  directors  of  each  Banking  Com- 
pany, collectively,  shall  own  at  least  one-tenth  of  its  capital 
stock.  Each  director  shall  take  an  oath  that  he  will,  so  far  as 
the  duty  devolves  on  him,  diligently  and  honestly  administer 
the  affairs  of  the  Company,  and  not  knowingly  violate,  or  will- 
ingly permit  to  be  violated,  any  provisions  of  this  act;  that  he 
is  the  bona  fide  owner,  in  his  own  right,  of  the  stock  standing  in 
his  name  on  the  books  of  the  Company,  and  that  the  same  is  not 
hypothecated,  or  in  any  way  pledged  as  security,  for  any  loan 
obtained,  or  debt  owing ;  which  oath,  subscribed  by  himself  and 
certified  by  the  magistrate  before  whom  it  is  taken,  shall  be  filed 
and  carefully  preserved  in  the  office  of  the  Recorder  of  the  county 
in  which  the  Banking  Company  is  located. 

"8. — BiUs,  &c.}  not  Assignable. 

"  §  64.  All  notes,  bills,  and  other  evidences  of  debt,  excepting 
bills  of  exchange,  discounted  by  any  Banking  Company,  shall 
be  made  by  the  terms  thereof,  or  by  special  indorsement,  pay- 
able solely  to  such  Company ;  and  no  such  evidence  of  debt 
shall  be  assignable,  except  for  collection,  or  for  the  following 
purposes: 

41  First  To  pay  and  redeem  the  circulating  notes  of  such  Com- 
pany. 

"Second.  To  pay  other  liabilities  of  the  said  Company;  and, 
after  such  liabilities  shall  have  been  discharged. 

"  Third.  To  divide  among  the  shareholders  on  their  stock. 

"  §  66.  Directors  knowingly  violate  any  of  the  provisions  of  this 
act,  charter  forfeited.  If  the  directors  of  any  Banking  Company 
which  shall  have  availed  itself  of  any  of  the  privileges  granted 
by  this  act,  shall  knowingly  violate,  or  knowingly  permit  any  of 
the  officers,  agents  or  servants  of  such  Company  to  violate  any 
of  the  provisions  of  this  act,  all  the  rights,  privileges  and  fran- 
chises of  said  Company,  derived  from  this  act,  shall  thereby  be 
forfeited ;  such  violation  shall,  however,  be  determined  and  ad- 
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justed  by  a  Court  of  competent  jurisdiction,  agreeably  to  the 
laws  of  this  State,  and  the  practice  of  such  Court,  before  the  cor- 
poration shall  be  declared  dissolved ;  and  in  case  of  such  violation, 
every  director  who  participated  in,  or  assented  to  the  same,  shall 
be  held  liable  in  his  personal  and  individual  capacity  for  all 
damages  which  the  Company,  its  shareholders,  or  any  other  per- 
sons, body  politic  or  corporation,  shall  have  sustained  in  con- 
sequence of  such  violation, 

"4.— IUegal  to  Circulate  Foreign  Bank  Notes. 

"  §  68.  Not  to  pay  out  depreciated  notes.  No  Banking  Com- 
pany shall,  at  any  time,  pay  out  on  loans,  or  discounts,  or 
in  purchasing  of  drafts  or  bills  of  exchange,  or  in  payment  of 
depositors ;  nor  shall  it,  in  any  other  mode,  put  in  circulation  the 
notes  of  any  Bank  or  Banking  Company,  either  in  or  out  of  this 
State,  which  notes  shall  not,  at  that  time,  be  receivable  at  par  in 
payment  of  debts,  and  by  the  Company  so  paying  out  or  circu- 
lating such  notes ;  nor  shall  it  knowingly  pay  out  or  put  in 
circulation,  any  notes  issued  by  any  Bank  or  Banking  Company 
which  at  the  time  of  such  paying  out  or  putting  in  circulation  is 
not  redeeming  its  notes  in  gold  and  silver;  nor  any  notes  issued 
by  any  Bank,  out  of  this  State,  of  a  denomination  len  than  five 
dollara." 

The  defendant's  counsel  also  read  in  evidence  from  the  same 
volume  the  following  sections  of  an  act  entitled  an  act  to  amend 
the  act  supplementary  to  the  act  to  prevent  unauthorised  bank* 
ing  and  the  circulation  of  unauthorized  Bank  paper,  passed 
February  24th,  1848. 

"§1.  Notes  of  Banks  of  other  States  not  to  be  paid 
of  this  State  for  circulation.  Be  it  enacted,  4c.  That  it  shall  be 
unlawful  for  any  Bank  or  incorporated  Company  doing  a  bank- 
ing business,  or  dealing  in  money  as  a  business,  or  exchange 
broker,  money  broker,  or  private  banker,  or  other  person  or 
persons  who  shall  receive  money  on  deposit,  or  buy  or  sell  bills 
of  exchange,  or  loan  money,  or  exchange  one  kind  of  Bank  bills 
or  money  for  another,  with  a  view  to  profit,  to  issue,  pay  out,  or 
give  in  exchange  for  other  money  so  as  to  go  into  circulation  in 
this  State,  any  circulating  notes  or  bills,  except  the  notes  or  bills 
of  the  Banks  of  this  State,  issued  according  to  law. 
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"  §  4.  Notes  purchased  in  violation  of  section  1,  null  and  void. 
Every  note,  bond,  bill  of  exchange,  draft,  check,  or  other  evidence 
of  debt,  discounted,  bought  or  otherwise  obtained  by  any  Bank, 
corporation,  private  Company  or  individual,  described  in  the  first 
section  of  this  act,  and  paid  for  in  whole  or  in  part  in  Bank 
notes  described  in  the  first  section,  contrary  to  the  true  intent 
and  meaning  of  this  act,  shall  be  held  and  adjudged  null  and 
void ;  and  no  suit  or  action  for  the  recovery  thereof  shall  be 
sustained  by  any  Court  in  this  State;  and  all  contracts, , pro- 
mises and  agreements,  founded  in  whole  or  in  part  on  the  payment, 
exchange  or  putting  forth  of  such  Bank  notes,  contrary  to  the 
provisions  of  this  act,  shall  be  held  and  adjudged  utterly  null 
and  void." 

The  defendant's  counsel  then  rested. 
The  plaintiffs7  counsel  then  called  as  a  witness, 
John  W.  McMillen,  who  having  been  first  duly  sworn,  testified 
as  follows :  "  I  was  formerly  connected  with  the  Bank  of  Akron; 
I  was  Cashier  from  1845  to  February,  1854;  then  I  was  Presi- 
dent until  November,  1854;  while  I  was  an  officer  I  was  a 
stockholder  and  director;  W.  S.  C.  Otis  was  President  until  Jan- 
uary, 1854 ;  he  resided  at  Akron ;  he  was  a  lawyer. 

"  Q.  What  knowledge  had  Mr.  Otis  of  the  business  of  the 
Bank  from  July,  1851,  to  1854  ? 

"  A.  He  gave  very  little  time  and  attention  to  the  business  of 
the  Bank. 

"  Q.  How  frequent  during  the  time  you  speak  of  was  Mr.  Otis 
present  at  the  Bank  ? 

"i  I  could  not  state  how  frequently;  he  was  absent  from 
home  a  good  deal;  and  when  home  did  business  with  the  Bank 
as  other  individuals  did ;  he  was  a  member  of  the  State  Conven- 
tion, and  practised  in  the  various  Courts. 

u  Q.  When  he  came  to  the  Bank,  what  part  did  he  take  in  the 
transaction  of  its  business? 

"  A.  He  took  no  part  in  the  transaction  of  the  business. 
"  Q.  What  examination  or  investigation  into  the  business  which 
had  been  done  by  the  Bank  did  he  make?" 

To  each  of  these  questions,  when  put,  the  defendant's  counsel 
objected.    Th,e  Court  overruled  each  objection,  and  the  defend- 
ant's counsel  excepted  to  each  decision, 
Bosw.— Vol.  IV-  55 
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The  witness  answered :  "  Not  any ;  lie  was  a  director  during 
the  time  he  was  President;  the  Board  of  Directors  met  generally 
in  January  and  July ;  when  the  directors  met  in  January  and 
July,  statements  of  the  Bank's  business  and  a  balance  sheet  were 
placed  before  them." 

The  plaintillg7  counsel  then  asked  the  witness  the  following 
question : 

"  Q.    What  other  business  was  done  at  those  meetings?" 

The  witness  answered:  "At  January  meetings  officers  and 
directors  were  elected  and  dividends  were  declared ;  in  July, 
among  other  things,  dividends  were  declared ;  I  don't  recollect 
anything  else  in  particular;  I  presume  there  was  other  business 
might  have  occurred  that  I  don't  recollect;  the  Bank  made  dis- 
counts and  purchased  exchange  in  the  form  of  bills  and  notes ;  I 
did  that  business  while  I  was  Cashier ;  the  Bank,  from  time  to 
time,  borrowed  money ;  I  borrowed  for  it;  Joshua  F.  Shaw  was 
a  Director ;  he  resided  in  Norton,  about  ten  miles  from  Akron ; 
he  was  there  usually  at  the  semi-annual  meetings  of  the  board, 
and  some  other  times ;  when  he  came  to  the  Bank  he  examined 
the  balance  sheet,  perhaps ;  when  he  came  to  the  Bank  at  other 
times  than  the  semi-annual  meetings,  I  do  not  recollect  that  he 
made  any  examination ;  he  would  draw  his  checks ;  Milton  W. 
Hepry  was  a  Director ;  resided  in  Akron ;  he  was  there  at  the 
Bank  every  day  transacting  business,  as  a  dealer ;  nothing  else  was 
done  by  him  except  at  the  regular  meetings ;  while  I  was  Cashier 
Amos  M.  Eberman  was  Teller,  from  1848  to  February,  1854 ; 
had  another  Teller  and  Bookkeeper  part  of  the  time ;  Eberman 
kept  the  books ;  Christopher  P.  Wolcott  was  Attorney  of  the 
Bank  up  to  February,  1854 ;  then  he  became  Director,  and  after- 
wards President;  I  obtained  from  the  City  Bank  the  loan  refer- 
red to ;  I  made  the  application  in  New  Haven ;  up  to  that  time 
I  had  no  knowledge  of,  or  acquaintance  with,  that  Bank  or  any 
of  its  officers;  I  made  the  acquaintance  through  the  American 
Exchange  Bank ;  when  I  made  that  application  I  asked  to  have 
the  loan  made  to  the  Bank  of  Akron ;  I  offered,  as  collateral 
security,  the  notes  and  bills  of  exchange  of  the  Bank  of  Akron, 
in  the  American  Exchange  Bank  for  collection ;  as  to  the  form 
of  the  security  or  evidence  of  the  indebtedness,  I  think  I  first 
proposed  to  give  a  time  draft  of  the  Bank  of  Akron ;  it  was 
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objected  to  on  their  part,  that  there  was  some  doubt  whether  a 
Bank  could  issue  time  paper ;  it  was  finally  agreed  that  I  should 
give  my  own  note,  indorsed  by  the  Bank  of  Akron,  and  colla- 
teral securities ;  I  wrote  the  July  letter ;  I  received  the  money 
spoken  of  yesterday  to  the  amount  of  $50,000,  at  the  Bank  of 
Akron,  through  the  American  Express  Company,  in  packages, 
addressed  either  to  The  Bank  of  Akron  or  to  J.  W.  McMillen, 
Cashier;  at  first  they  were  sent  to  the  care  of  Y.  C.  Severance, 
Cashier;  they  were  sent  to  Severance,  at  Cleveland,  because  we 
had  no  express  to  Akron ;  afterwards  we  had  one,  and  they  were 
sent  direct;  packages  received  were  opened  by  the  Teller,  Eber- 
man ;"  the  bills  were  kept  in  the  vault  except  when  paying  them 
out  during  the  day ;  the  correspondence  was  received  at  Akron, 
through  the  Post  Office ;  these  letters  were  usually  addressed  to 
» the  Cashier;  when  the  correspondence  was  received  it  was  ad- 
dressed to  the  Cashier;  if  I  was  there  I  opened  it;  if  not  the 
Teller  opened  it ;  the  letters  were  read  and  filed  away,  and  kept 
in  the  pigeon  holes  in  the  Bank ;  these  letters,  in  relation  to  this 
transaction,  were  kept  with  the  rest ;  of  the  letters  that  were  sent 
in  reply,  copies  were  kept ;  taken  by  letter-press. 

"  Were  copies  of  these  letters  kept  ? 

"  It  was  usual  to  keep  copies ;  I  presume  copies  of  these  letters 
from  me,  (which  are  here  produced,)  were  taken  as  the  others 
were. 

"  Q.  All  kept  in  regular  books? 

"  A.  I  know  nothing  to  the  contrary ;  that  was  the  custom ;  the 
$50,000  note  was  made  and  indorsed  by  me ;  the  letter  of  the 
30th  of  July  contained  the  arrangement"    *    * 

When  both  parties  had  rested,  the  Court  directed  the  jury  to 
render  a  verdict  for  the  plaintiffe. 

To  which  direction  and  charge,  the  defendant's  counsel  ex- 
cepted. The  jury  thereupon  rendered  a  verdict  for  the  plaintiffe 
for  $36,541.95. 

"  The  Court  then  ordered  that  judgment  be  suspended,  and 
that  the  questions  of  law  arising  herein  be  heard,  in  the  first 
instance,  at  the  General  Term,  upon  a  case  to  be  made  by  de- 
fendant" 

Some  other  portions  of  the  evidence  given  are  stated  in  the 
opinion  of  the  Court 
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At  the  February  General  Term,  1859,  the  defendant  moved, 
upon  the  exceptions,  for  a  new  trial ;  and  the  plaintiffs  moved 
for  judgment  in  their  favor  on  the  verdict.  , 

William  Stanley,  for  defendant. 

I.  The  loan  made  by  the  City  Bank  of  New  Haven  to  the 
Cashier  of  the  Bank  of  Akron,  was  not  valid  or  binding  upon 
the  latter  Bank.  Tbe  Cashier  of  a  Bank,  as  such,  has  no  power 
to  borrow  money  for  the  Bank.  That  is  a  power  intrusted  ex- 
clusively to  the  Board  of  Directors.  A  Cashier,  or  any  other 
agent,  undertaking  to  exercise  such  a  power,  must  produce  a 
special  authority  from  the  Board  of  Directors  for  that  purpose. 
(HalloweU  and  Augusta  Bank  v.  Hamlin,  14  Mass.,  180 ;  Hartford 
Bank  v.  Barry,  17  id.,  97.) 

If  the  money  borrowed  had  been  applied  to  the  use  of  the 
Bank,  and  the  benefit  of  the  loan  thus  received  and  retained,  that 
might  have  amounted  to  a  ratification  of  the  loan.  But  it  was 
proved,  without  contradiction,  that  the  money  was  in  fact  bor- 
rowed by  the  Cashier  for  his  own  private  use,  and  no  part  of  it 
was  ever  applied  to  the  use  of  the  Bank. 

II.  Assuming  the  loan  to  have  been  valid  and  binding,  the 
Cashier  had  no  power  to  pledge  the  property  of  the  Bank  as 
security  for  its  repayment  The  feet  that  the  property  consisted 
of  negotiable  paper  is  wholly  immaterial,  the  rights  of  a  subse- 
quent bona  fide  holder  not  being  in  question.  (Hoyt  v.  Thompson, 
1  Seld.,  320.) 

III.  The  plaintiffs  were  not  purchasers  of  the  bills  sued  on  for 
a  valuable  consideration.  The  money  was  all  advanced  before 
the  bills  were  received,  and  no  value  or  right  was  parted  with  on 
the  faith  of  them.  It  will  be  contended  that  the  bills  were 
received  in  pursuance  and  in  execution  of  a  previous  contract 
But  this  does  not  make  the  plaintiffs  purchasers  for  value  within 
the  meaning  of  the  rule.  The  contract  was  not  applicable  to  any 
particular  bills ;  and  it  appears  that  the  President  of  the  City 
Bank  selected  such  as  he  chose.  It  is  impossible  that  the  mere 
election  of  the  plaintiffs  to  take  these  bills,  instead  of  others,  should 
make  them  a  purchaser  for  value.  (Stalker  y.  McDonald,  6  Kill,  98.) 

IV.  The  contract  between  the  plaintiffs  and  the  Cashier  of  the 
Bank  of  Akron  was  illegal  and  void,  as  being  in  violation  of  the 
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law  of  Ohio,  where  it  was  to  be  performed.    The  plaintiffs,  there 
fore,  acquired  no  title  to  the  bills  sued  on. 

The  case  of  Dewitt  v.  Brisbane,  (16  N.  Y.,  508,)  is  directly  in 
point  to  show  that  such  would  be  the  result  upon  a  suit  brought  in 
the  State  of  Ohio.  The  case  of  Hyde  v.  Goodnow,  (8  Comst., 
269;)  is  in  point  to  show  that  our  Courts  will  c^vethe  same  effect 
to  the  laws  of  Ohio  that  the  Courts  of  Ohio  would  do,  even  as 
against  our  own  citizens.  Much  more  will  they  do  so  in  the 
present  case,  when  a  citizen  of  Connecticut  sues  a  citizen  of  Ohio, 
in  this  State.  The  proof  is  clear  that  the  plaintiffs  had  full  notice 
that  they  were  violating  the  law  of  Ohio,  though  DewiU  v.  Bris- 
bane shows  such  proof  to  be  unnecessary. 

Wm.  Curtis  Noyes  and  B.  W.  Bonney,  for  the  plaintiffs. 

I.  The  bills  in  suit  were  respectively  accepted  and  indorsed  by 
the  defendant,  and  regularly  discounted  by  the  Bank,  of  Akron. 
The  defendant  owes  the  amount  of  those  bills,  and  admits  his 
indebtedness,  but  denies  that  plaintiffs  are  the  lawfhl  holder  of  the 
bills  or  entitled  to  collect  them.  So  far  as  appears  in  this  action, 
he  is  the  only  person  who  questions  plaintiffs'  title. 

IL  It  is  conclusively  proved  that  the  plaintiffs,  in  February, 
1851,  at  New  Haven,  in  Connecticut,  agreed  to  lend  to  the  Bank 
of  Akron  $50,000,  on  the  security  of  a  pledge  of  bills  of  exchange 
belonging  to  the  Bank  of  Akron,  and  sent  to  the  American  Ex- 
change Bank,  in  New'  York,  for  collection.  That  the  sum  of 
$50,000  was,  pursuant  to  such  agreement,  advanced  and  lent  by 
the  plaintiffs  to  the  Bank  of  Akron,  and,  by  order  or  letter  ad- 
dressed to  the  American  Exchange  Bank,  bills  of  exchange  dis- 
counted by  and  belonging  to  the  Bank  of  Akron,  sent  to  the 
American  Exchange  Bank  for  collection,  to  the  amount  of  $60,000, 
were  duly  pledged  to  plaintiffs,  to  secure  the  payment  of  said  loan. 
That  in  October,  1854,  $20,000  of  said  amount  loaned  remained 
due  to  plaintiffs,  and  the  bills  in  question,  which  belonged  to  the 
Bank  of  Akron,  and  had  been  sent  to  the  American  Exchange 
Bank  for  collection,  were  received  by  the  plaintiffs  from  the  Ameri- 
can Exchange  Bank  under  said  pledge,  and  are  now  sought  to  be 
collected  by  the  plaintiffs  as  such  pledgees. 

m.  The  bills  in  question  are  all  regularly  indorsed,  and  plain- 
tiffs7 prima  facie  title  thereto  is  perfect 
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IV.  The  pledge,  made  to  the  plaintiffs  by  the  Bank  of  Akron, 
authorized  the  plaintiffs,  at  any  time  before  the  said  loan  was  paid 
off,  to  take  and  receive  from  the  American  Exchange  Bank  bills 
of  exchange  belonging  to  the  Bank  of  Akron,  sent  to  the  Ameri- 
can Exchange  Bank  for  collection,  to  an  amount  not  exceeding 
$60,000,  and,  as  such  pledgees,  to  demand  and  collect  such  bilk 
of  exchange,  as  the  lawful  holders  thereof. 

V.  John  W.  McMillen,  Cashier  of  the  Bank  of  Akron,  had, 
as  such  Cashier,  authority  to  borrow  money  for  the  use  of  said 
Bank,  and  to  secure  the  repayment  of  the  loan  by  pledge  of  the 
bills  of  exchange  or  other  property  of  such  Bank.  (Curtis 
v.  Leavitt,  15  N.  Y.  R.,  51,  62-66,  169,  219-223,  262,  267- 
270 ;  Lafayette  Bank  v.  State  Bank  of  Illinois,  4  McLean's  R,  208 ; 
Angell  k  A.  on  Corp.,  5th  ed.,  §§  299,  300 ;  Bank  of  Vergennes 
v.  Vffarren,  7  Hill,  91 ;  Com.  Bank  of  Buffalo  v.  Kortright,  22 
Wend.,  348;  Hartford  Baiik  v.  Barry,  17  Mass.  R.,  94;  Folgerv. 
Chase,  18  Pick.,  63.) 

Besides  his  implied  authority  as  Cashier,  it  is  proved  that  said 
Cashier,  at  the  time  of  the  transaction  in  question,  was  intrusted 
with  and  exercised  the  control  of  the  Bank  of  Akron,  and  the 
management  of  all  its  business. 

VI.  The  contract  for  the  loan  in  question  was  made  at  New 
Haven,  in  the  State  of  Connecticut,  and  with  reference  to  the 
laws  of  that  State,  and  there  the  money  was  to  be  repaid. 

The  contract  must  be  construed  and  its  legality  determined  by 
the  laws  of  the  place  where  the  contract  was  made,  and  where  it 
was  to  be  performed.  (Curtiss  v.  Leavitt,  15  N.  Y.  R,  91,  230, 
296,  and  cases  there  cited ;  Babcock  v.  May,  4  Ohio  R.,  334,  848 ; 
Van  Ckefy.  Therassm,  8  Pick,  12.) 

VII.  There  is  no  allegation  or  pretense  that  the  contract  be- 
tween the  plaintiffs  and  the  Bank  of  Akron  violated  any  law  of 
the  State  of  Connecticut,  or  would  be  in  that  State  invalid,  or 
that  any  right  or  interest  of  the  State  of  New  York,  or  of  its 
citizens,  can  be  thereby  injured  or  impaired. 

The  Courts  of  the  State  of  New  York  will,  therefore,  enforce 
the  contract  (Merchants'  Bank  v.  Raiding,  12  Barb.,  302 ;  '&  C, 
5  Seld.,  53;  Mclntyre  v.  Parks,  3  Mete.,  207;  Pellicat  v.  An- 
gell, 2  Cromp.,  Mees.  &  Rose.,  311 ;  15  N.  Y.,  101,  231 ;  4  Kemn 
162.) 
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VIIL  There  is  no  proof  or  ground  for  pretense  that  the  plain- 
tiffs, in  the  transaction  with  the  Bank  of  Akron,  intended  to 
violate  any  law  of  the  State  of  Ohio,  or  did  any  act  intentionally 
to  promote  or  aid  any  such  violation ;  or  even  had  knowledge 
that,  by  any  law  of  the  State  of  Ohio,  the  circulation  of  the  bills 
of  foreign  Banks  by  the  Banks  of  Ohio  was  prohibited,  and  this 
action  would  be  sustained  in  Ohio.  (Merchant^  Bank  v.  Spalding, 
6  Seld.,  53-63.) 

IX.  The  Court  will  not  be  astute  to  so  construe  the  law  or 
apply  the  evidence  as  to  sustain  the  defense  in  this  action.  It  is 
proved,  and  not  denied,  that  the  defendant  owes  the  amount  of 
the  bills  in  suit,  and  that  the  plaintiffs  hold  them  for  full  con- 
sideration paid  in  good  faith. 

The  defense  is,  therefore,  unjust  and  inequitable,  and,  to  be 
successful,  must  be  fully  and  strictly  made  out  Every  intend- 
ment will  be  against  it 

X.  There  was  no  error  in  any  ruling  or  decision  of  the  Judge 
presiding  at  the  trial,  nor  in  his  direction  to  the  jury  to  render  a 
verdict  for  plaintiffs. 

Judgment  should  now  be  rendered  for  plaintiffs  for  the  amount 
of  the  verdict,  with  interest  and  costs. 

By  the  Couet — Bosworth,  Ch.  J.  The  drawing,  accepting 
and  indorsing  of  the  bills,  as  alleged  in  the  complaint,  except  the 
indorsement  of  them  by  the  American  Exchange  Bank  to  the 
plaintiffs,  are  admitted  by  the  pleadings.  The  indorsement  to 
the  plaintiffs,  by  that  Bank,  was  proved  at  the  trial,  and  thus  the 
apparent  legal  title  in  the  plaintiffs  was  established. 

Whether  the  plaintiffs  are  the  legal  owners  and  holders  of  the 
bills,  or  whether  they  continue  to  be  the  property  of  the  Bank 
of  Akron,  depends  upon  the  authority  of  J.  W.  McMillen,  the 
Cashier  of  the  Bank  of  Akron,  to  transfer  them  to  the  plaintiffs 
as  they  were  transferred,  and  whether  the  contract  as  part  of  which 
the  transfer  was  made  is  valid,  or  void  as  being  prohibited  by  any 
law  of  Ohio  by  which  the  plaintiffs'  title  can  be  affected. 

The  defendant  has  no  defense  to  a  suit  upon  the  bills,  by  and 
in  the  name  of  the  lawful  owner  of  them.  His  defense  is  based 
solely  on  the  alleged  absence  of  any  lawful  title  in  the  plaintiffs, 
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and  on  the  allegation  that  the  Bank  of  Akron  is  the  true  and 
lawful  owner. 

In  July,  1851,  McMillen,  then  being  Cashier  of  the  Bank  of 
Akron,  applied,  as  such  Cashier,  to  the  plaintiffs  for  the  loan  of 
$50,000,  of  their  bills,  to  the  Bank  of  Akron,  for  the  term  of  one 
year. 

The  plaintiffs  agreed  to  make  the  loan  to  the  Bank  of  Akron, 
upon  the  terms ;  of  interest  at  the  rate  of  four  per  cent,  payable 
and  to  be  paid  semi-annually  at  the  American  Exchange  Bank, 
New  York,  and  of  the  bills  so  lent,  being  redeemed  weekly  at 
such  Bapk  by  the  Bank  of  Akron,  as  they  should  be  returned 
to  the  plaintifls,  and  of  $60,000  of  the  collection  paper  belonging 
to  the  Bank  of  Akron,  and  held  at  any  time  by  the  American 
Exchange  Bank,  being  pledged  as  collateral  security  to  the  plain- 
tiffs, and  that  while  such  loan  continued  there  should  be  at  no 
time  less  than  $60,000  in  amount  of  such  paper  held  by  the 
American  Exchange  Bank. 

A  paper  directed  to  the  Cashier  of  the  American  Exchange 
Bank,  and  signed  by  McMillen  as  Cashier  of  the  Bank  of  Akron, 
stating  the  fact  and  terms  of  such  pledge,  was  delivered  to  the 
plaintiffs,  and  notice  of  it  was  given  to  the  Cashier  of  the  Ameri- 
can Exchange  Bank,  who  assented  to  it  and  agreed  to  hold  the 
paper  so  pledged,  subject  to  any  claims  of  the  Bank,  of  which  he 
was  Cashier. 

The  bills  to  be  so  loaned  were  to  be  marked  in  a  manner  agreed 
upon  to  secure  their  identification,  and  were  to  be  furnished  to 
the  Bank  of  Akron,  as  fast  as  the  convenience  of  the  plaintifls 
would  allow. 

Under  this  arrangement,  the  plaintiffs,  in  August,  1851,  com- 
menced sending  their  bills  to  the  Bank  of  Akron,  and  in  Janu- 
ary, 1852,  had  forwarded  the  whole  $50,000.  They  were  for- 
warded in  packages,  by  express,  directed  to  McMillen,  as  Cashier 
of  the  Bank  of  Akron,  and  were  received  by  him  at  that  Bank. 

As  fast  as  the  bills,  after  they  were  put  in  circulation,  were 
returned  to  the  plaintiffs,  they  were  redeemed  at  the  American 
Exchange  Bank,  for  the  Bank  of  Akron,  and  on  its  account,  and 
out  of  its  funds,  and  thereupon  the  amount  thus  redeemed  was 
again  returned  to  the  Bank  of  Akron  by  the  plaintiffs,  in  the 
same  manner  as  those  originally  loaned  had  been  forwarded. 


NEW  YORK— MABCH,  1859.  441 

The  City  Bank  of  New  Haven  ▼.  Perkins. 

The  interest  on  the  $60,000  was  regularly  paid  semi-annually 
by  the  American  Exchange  Bank  to  the  plaintiffs,  for  and  on 
account  of  the  Bank  of  Akron,  and  out  of  its  funds.  The  loan 
was  continued  beyond  the  time  originally  agreed  upon,  and  upon 
the  terms  on  which  it  was  originally  made.  This  course  of 
redeeming  the  notes,  as  they  came  back  to  the  plaintiffs,  and  of 
re-issuing  and  sending  to  the  Bank  of  Akron  the  same  amount 
as  was  from  time  to  time  so  returned  and  redeemed,  and  of  pay- 
ing interest  semi-annually  on  the  whole  sum  loaned,  was  continued 
until  about  the  11th  of  November,  1854.  The  American  Ex- 
change Bank  then  declined  to  redeem  notes  that  had  been  so 
returned  to  the  plaintiffs,  and  thereupon  the  plaintiffs  obtained 
from  that  Bank,  under  the  pledge  and  agreement  in  relation 
thereto,  a  transfer  of  collection  paper  held  by  it  belonging  to  the 
Bank  of  Akron,  amounting  to  a  little  over  $59,000,  and  the 
paper  so  transferred  included  the  bills  on  which  this  action  is 
brought 

McMillen,  as  such  Cashier,  had  authority  to  borrow  money 
for  the  Bank  of  Akron.  To  what  extent  he  borrowed  for 
the  Bank,  the  evidence  does  not  disclose.  He  had,  practically, 
the  whole  management  of  the  business  of  that  Bank.  Its  Board 
of  Directors  met  semi-annually,  but  according  to  the  evidence 
before  us,  did  not,  at  those  meetings,  or  at  other  times,  inquire 
as  to  the  details  of  its  business,  the  mode  of  its  operations,  or  into 
the  manner  in  which  the  Cashier  was  prosecuting  its  business. 

Under  such  circumstances,  we  think  the  plaintiffs  are  entitled 
to  have  this  controversy  determined  upon  the  principle,  that  as 
between  them  and  the  Bank  of  Akron,  the  Cashier  of  the  latter 
was  fully  authorized  to  borrow  money  for  it,  and  in  its  name, 
and  that  any  loan  made  by  the  plaintiffs,  in  good  faith,  on  an 
application  of  the  Cashier  of  the  Akron  Bank,  as  such  Cashier, 
to  borrow  for  it,  is  a  loan  to  that  Bank,  and  that  such  Bank  is 
primarily  liable  for  such  loan,  as  the  party  borrowing. 

In  Beers  v.  Phoenix  Olass  Company,  (14  Barb.  S.  C,  R,  858- 
861,)  it  was  held,  that  in  order  to  make  particular  transactions  of 
the  officers  of  a  corporation  binding  upon  the  corporation  itself, 
it  is  not  necessary  to  prove  they  were  directly  authorized.  "  If 
the  directors  of  a  company,  no  matter  whether  through  inatten- 
tion or  otherwise,  suffer  its  subordinate  officers  to  pursue  a  par- 

Bosw.— Vol.  IV.  56 
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ticular  line  of  conduct  for  a  considerable  period,  without  objec- 
tion, they  are  as  much  bound  to  those  who  axe  not  aware  of  any 
want  of  authority,  as  if  the  requisite  power  had  been  directly 
conferred." 

These  transactions  extended  over  a  period  of  three  years.  The 
bills  originally  loaned,  and  those  sent  as  a  substitute  for  bills 
returned  to  the  plaintiffs  in  the  ordinary  course  of  circulation 
for  redemption,  were  sent  to  the  Bank  of  Akron  directed  to  its 
Cashier,  and  were  received  at  that  Bank  by  such  Cashier. 

The  bills  loaned,  as  they  came  back  to  the  plaintiffs,  were 
redeemed  from  time  to  time  in  the  name  of  the  Bank  of  Akron, 
by  its  agent  in  New  York,  the  American  Exchange  Bank,  with 
the  funds  of  the  Bank  of  Akron ;  and  the  American  Exchange 
Bank,  as  such  agent,  also  paid  the  semi-annual  interest  on  the 
sum  loaned  by  the  plaintiffs  to  the  Bank  of  Akron,  and  out  of 
the  funds  of  the  latter  Bank. 

All  the  letters  from  McMillen  to  the  plaintiffs  relating  to  his 
transactions  with  them,  (which  are  of  any  importance,)  are  either 
dated  "Bank  of  Akron,"  or  "State  Bank  of  Ohio,"  "Bank  of 
Akron,  Akron,*  Ohio,"  and  are  signed  by  him  as  Cashier. 

These  letters  are  numerous. 

It  was  said  in  The  New  Hope  <t  Delaware  Bridge  Company  v- 
Phcenix  Bank,  (8  Comst,  166,)  that, "  a  letter  from  the  Cashier 
on  the  business  of  his  Bank  is  a  letter  from  the  Bank;  a  letter  to 
the  Cashier  relating  to  the  business  of  his  Bank  is  a  letter  to  his 
Bank ;  and  the  Bank  is  chargeable  with  knowledge  of  the  con- 
tents of  such  letter." 

The  American  Exchange  Bank,  as  it  redeemed  for  the  Bank 
of  Akron  and  with  its  funds,  from  time  to  time,  the  bills  returned 
in  the  course  of  circulation  to  the  plaintiffs,  and  as  it  also  paid 
interest  for  the  Bank  of  Akron  out  of  its  funds  semi-annually, 
on  the  sum  loaned,  must  be  presumed  to  have  advised  the  Bank 
of  Akron  of  the  fact  of  such  payments.  There  is  no  pretense, 
nor  attempt  to  show  that  this  was  not  done,  nor  that  the  Bank 
of  Akron  objected  to  such  acts,  or  refused  to  allow  such  payments, 
or  questioned  the  power  of  its  Cashier  to  authorize  or  direct  such 
payments  to  be  made. 

We  think  it,  therefore,  quite  clear,  that  the  Cashier  of  the 
Bank  of-  Akron  had  authority  as  such  to  borrow  money  for  that 


NEW  YORK— MAECH,  1859.  443 

The  City  Bank  of  New  Haven  r.  Perkins. 

Bank.  That  the  sum  loaned  by  the  plaintiffs  on  the  application 
of  such  Cashier  to  borrow  for  that  Bank,  was  a  loan  to  that  Bank, 
and  that  such  Bank  is  liable  for  its  repayment  as  the  principal  in 
the  transaction,  and  the  party  borrowing.  And  that  the  bills 
in  question  were  transferred  to  the  plaintifis  to  enable  them,  by 
a  collection  of  such  bills  and  out  of  their  proceeds,  to  obtain 
payment  of  a  debt  due  to  them  from  the  Bank  of  Akron,  and  not, 
as  the  answer  alleges,  to  obtain  payment  of  a  debt  due  from 
McMillen  to  the  plaintifis. 

There  is  no  force  in  the  objection  that  the  bills  so  borrowed  of 
the  plaintifis  were  not>  in  feet,  used  by  the  Cashier  of  the  Bank 
of  Akron,  for  its  benefit  and  in  prosecuting  its  business,  even  if 
the  evidence  given,  is,  for  the  purposes  of  this  action,  to  be 
treated  as  competent  and  sufficient  to  establish,  prima  facie,  that 
feet 

The  bills  were  borrowed  for  the  Bank  of  Akron,  and  were 
loaned  to  it,  and  on  its  credit  and  on  the  security  of  a  por- 
tion of  its  assets,  and  were  sent  by  the  plaintiffs  to  that  Bank, 
and  were  received  at  the  Bank  by  its  Cashier,  and  were 
retained  in  its  banking  house  until  they  were  paid  out  at  its 
counter. 

In  judgment  of  law,  they  came  into  the  possession  of  the 
Bank  of  Akron  as  absolutely  as  if  they  had  been  delivered  to 
the  Board  of  Directors  at  a  regular  and  full  meeting  of  its  mem- 
bers. What  the  Cashier  or  the  Directors,  or  either  of  them,  sub- 
sequently did  with  the  bills,  cannot  impair  the  plaintiffi*  claim, 
either  at  law  or  in  equity. 

There  could  be  no  doubt  of  the  validity  of  the  transfer  of  the 
bills  of  exchange  in  question,  if  it  had  been  directly  authorized 
by  the  Board  of  Directors..  There  is  nothing  in  any  part  of  the 
charter  of  the  Bank,  which  has  been  given  in  evidence,  that  pro- 
hibits the  delegation  of  authority  to  the  Cashier  to  borrow  money 
upon  such  terms  as  the  loan  in  question  was  made,  or  to  transfer 
such  portion  of  its  discounted  bills  as  may  be  reasonable  in 
amount,  for  collection,  and  to  pay  its  just  liabilities  out  of  the 
proceeds  thereof  when  collected.  {The  City  Bank  of  Columbus  v. 
Bruce  &  Fox,  17  N.  Y.  B.,  514,  515.) 

When,  as  in  this  case,  the  Cashier  of  a  Bank  has  actual  autho- 
rity to  borrow  money  for  it,  and  the  whole  management  of  its 
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business  and  the  mode  of  conducting  its  operations  are  confided 
by  the  Directors  to  him,  and  so  absolutely  so,  that  his  operations 
and  mode  of  doing  business  are  not  examined  into  by  them  at 
all  for  years,  a  party  who  4eak  with  and  loans  money  to  such 
Bank,  on  the  faith  that  the  acts  of  such  Cashier,  in  borrowing 
and  securing  it,  are  authorized  by  his  Bank,  is  as  much  entitled 
to  protection  as  if  such  acts  had  been  directly  authorized,  when 
such  acts  are  of  a  character  that  it  may  reasonably  be  supposed 
they  have  been  authorized  by  the  Bank,  and  the  business  trans- 
actions between  such  party  and  such  Cashier  have  been  done 
openly  and  publicly,  and  in  such  manner  that  the  Directors,  if 
they  had  given  even  ordinary  attention  to  its  business,  would  have 
been  informed  of  such  transactions,  and  of  the  particulars  thereof. 

Especially  should  it  be  so  held,  when  the  contract  sought  to  be 
enforced  is  one  which  the  Bank  was  competent  to  make,  and 
upholding  it  violates  no  rule  of  law  or  principle  of  public  policy. 

There  is  no  pretense  that  the  nature  and  extent  of  the  autho- 
rity of  the  Cashier  of  the  Bank  of  Akron  have  ever  been  de- 
fined by  any  direct  act  of  the  corporation.  On  the  contrary,  he 
has  been  permitted,  as  being  within  the  scope  and  limits  of  his 
authority,  to  exercise  a  large  range  of  powers,  and  his  own  judg- 
ment as  to  the  transactions  which  he  deemed  to  be  for  the  interest 
of  the  Bank,  and  the  terms  on  which  he  should  contract,  in 
making  engagements  as  its  agent,  which  the  Bank  might  law- 
fully make. 

.  Such  exclusive  control  and  management  for  so  long  a  period 
by  the  Cashier,  with  the  assent  of  the  Directors,  amounts  to  an 
authority  to  him  to  make  contracts,  in  relation  to  its  business 
which  the  bank  might  lawfully  make,  and  will  conclude  the 
Bank  as  between  it  and  a  party  who  has  dealt  directly  with  it 
through  such  Cashier,  and  who,  on  the  faith  of  his  having  autho- 
rity to  make  such  a  contract,  has  loaned  money  to,  or  paid  it  for 
such  Bank. 

The  circumstance,  that  McMillen  gave  his  own  note  to  the 
plaintiffs  for  the  sum  borrowed,  we  regard  as  of  no  consequence 
under  the  particular  facts  and  circumstances  of  this  case.  It  can- 
not detract  from  the  force  of  the  fact  that  the  loan  was  made  to 
the  Bank  of  Akron  as  the  party  borrowing,  nor  impair  any  obli- 
gation which  it  assumed  by  the  contract  made  in  its  behalf  and 
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in  its  name  by  its  authorized  agent,  to  repay  the  sum  borrowed, 
or  in  relation  to  the  securities  promised,  and  subsequently  in  exe- 
cution of  such  promise  actually  transferred  to  the  plaintiffs,  as  the 
means  and  for  the  purpose  of  obtaining  payment  of  the  sum  lent 

If  the  views  already  stated  are  sound,  the  remaining  questions 
presented  by  the  case  can  be  disposed  of  briefly. 

Such  parts  of  the  charter  of  the  Bank  of  Akron  as  were  given 
in  evidence  do  not  prohibit  the  Bank  of  Akron  from  paying  out 
or  putting  in  circulation  any  notes  issued  by  any  Bank  which 
redeemed  its  notes  in  gold  and  silver,  and  which  the  Bank  of 
Akron  received  at  par  in  payment 'of  debts,  if  of  a  denomination 
not  less  than  $5. 

The  contract  relating  to  the  loan  contains  no  provision  conflict, 
ing  with  this  part  of  the  charter.  Ifwas  no  part  of  the  contract 
that  the  plaintiffs  should  furnish,  or  that  the  Bank  of  Akron  should 
receive,  from  them,  as  part  of  the  loan,  any  bill  of  a  denomina- 
tion less  than  $5. 

There  is  no  evidence  that  the  plaintiffs  knew  of  the  existence 
of  the  general  statute  of  the  State  of  Ohio,  entitled,  "  An  act  to 
amend  the  act  supplementary  to  the  act  to  prevent  unauthorized 
banking  and  the  circulation  of  unauthorized  bank  paper,  passed 
February  24, 1848,"  sections  1  and  4  of  which  are  inserted  in  the 
case. 

On  the  9th  of  October,  1854,  the  Cashier  of  the  Bank  of  Akron 
returned  to  the  plaintiffs  a  package  of  5s,  amounting  to  $4,600, 
with  notice  that  the  law  of  Ohio  prohibiting  the  circulation  of 
foreign  bills  under  10s  took  effect  on  the  1st  of  that  month,  and 
"  causes  them  to  return  so  rapidly  that  we  are  obliged  to  return 
these,  asking  you  to  please  to  substitute  10s  in  their  stead,  aid 
also  for  all  others  you  may  redeem  hereafter." 

There  is,  therefore,  no  evidence  that  the  plaintiffs  knew,  or  had 
reason  to  suspect,  when  they  agreed  to  loan  the  $50,000,  or  when 
they  furnished  the  bills  to  that  amount  under  their  agreement  to 
loan,  or  returned  bills  which  they  had  redeemed,  that  the  Bank 
of  Akron,  or  its  Cashier  in  behalf  of  that  Bank,  intended  to  use 
the  bills  in  a  manner  or  for  a  purpose  prohibited  tfy  any  statute 
of  the  State  of  Ohio. 

Whatever  the  undisclosed  purpose  or  intent  of  such  Cashier 
may  have  been,  there  is  no  ground  for  pretending  that  the  plain- 
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tiffs  stipulated,  as  a  part  of  their  contract,  that  anything  should 
be  done  with  the  bills  loaned  that  would  violate  any  statute  of 
that  State. 

The  Merchants1  Bank  of  New  York  v.  Spalding,  (6  Seld.,  68,) 
and  Tracy  v.  Talmage,  Pres%  (4  Kern.,  162,)  are  decisive  of  any 
defense  based  on  the  allegation  of  its  being  part  of  the  agreement 
that  acts  should  be  done  that  would  violate  a  known,  or,  in  fact, 
any  statute  of  the  State  of  Ohio. 

The  point  of  the  fifth  defense  is,  that "  the  plaintiffs  improperly 
got  possession"  of  the  bills  of  exchange  on  which  this  suit  is 
brought,  "  and  are  attempting  to  collect  them  of  this  defendant," 
*  *  "  and  to  apply  the  proceeds  thereof  to  the  payment  of  a  pre- 
tended debt  due  from  one  J.  W.  McMillen  to  the  plaintiffs,  the 
consideration  of  which  pretended  indebtedness  arose  out  of  certain 
Bank  notes  of  the  plaintiffs,  which  said  McMillen  agreed  to  circu- 
late/or the  plaintiff*  in  the  State  of  Ohio,  illegally  and  contrary  to  the 
statutes  of  the  State  of  Ohio." 

What  the  terms  of  these  statutes  ot  their  titles  are,  or  when 
they  were  passed,  is  not  alleged  nor  intimated.  Nor  are  the  termB 
of  the  alleged  agreement,  as  to  circulating  the  plaintiffs'  bills, 
stated  either  in  detail  or  generally. 

No  agreement  to  actually  circulate  is  proved.  It  was  undoubt- 
edly expected  that  they  would  be  paid  out  in  Ohio,  and  the  circu- 
lation obtained  that  might  result  from  such  an  act  But  there 
was  no  agreement  in  respect  to  the  fact  of  circulation. 

No  statute  is  proved,  of  which  the  plaintiffs  are  shown  to  have 
had  any  knowledge  or  notice,  which  could  have  been  violated  by 
the  circulation  of  any  bills  which  the  plaintiffs  agreed  to  furnish, 
or,  at  the  time  of  making  the  contract,  were  asked  to  furnish 
under  it. 

The  plaintiffs  hold  the  bills  of  exchange  sued  upon  as  regular 
indorsees,  and  are  attempting  to  collect  them  to  obtain  payment 
of  a  debt  justly  due  to  them  from  the  Bank  of  Akron.  They 
were  delivered  to  the  plaintiffs  under  a  written  authority  and 
pledge  of  them,  or  a  pledge  which  operated  upon  them  from  the 
moment  of  such  delivery,  formally  executed  by  the  Cashier  of 
that  Bank,  upon  the  faith  of,  and  in  reliance  upon  which  pledge, 
the  loan  has  been  continued  and  extended  from  one  year  to  three 
years  in  duration. 


NEW  YOKE— APRIL,  1859,  447 

Ogden  t.  The  New  York  Mutual  Insurance  Company. 

The  plaintiffs,  if  the  views  we  have  expressed  are  correct,  did 
not  "improperly  get  possession"  of  these  bills  of  exchange,  but, 
on  the  contrary,  obtained  possession  of  them  lawfully  and  for  a 
justrpurpose,  and  are  attempting  to  collect  them  to  satisfy  a  valid 
debt  owing  to  them  by  the  Bank  of  Akron. 

They  should  not  be  defeated  in  their  action  to  recover  upon 
them,  upon  the  evidence  given  at  the  trial  in  support  of  the  issues 
raised  by  the  defendant's  answer. 

The  motion  for  a  new  trial  must  be  denied,  and  a  judgment  in 
favor  of  the  plaintiffs  entered  on  the  verdict* 

Judgment  ordered  accordingly. 


David  Ogden,  Plaintiff  and  Bespondent,  v.  The  New  Yobk 
Mutual  Insurance  Company,  Appellants. 

1.  Where,  by  the  terms  of  a  policy  of  insurance,  all  passage  money  received 
by  the  insured,  (the  owners  of  a  vessel  named,)  for  passengers  on  board  said 
ship  for  a  voyage  specified,  is  insured ;  and  subsequently  such  vessel  sails 
on  the  specified  voyage,  with  passengers  who  have  paid  passage  money  to 
the  amount  of  $6,395;  and  the  vessel  and  passengers  are  lost  by  the  perils 
insured  against;  the  insured  is  not  entitled  to  recover  without  proof  of 
other  facts. 

2.  He  cannot  recover  without  proof  that  by  the  contracts  with  such  passengers, 
the  passage  money  was  to  be  refunded  wholly  or  in  part  in  case  of  a  failure 
to  deliver  them  at  the  port  of  destination ;  or  unless  it  appears  that  on  the 
facts  shown  to  exist)  the  insured  is  liable  to  refund  such  passage  money,  or 
some  part  of  it 

(Before  HomcAH,  Phrbxpoht  and  MoircRrer,  J.  J.) 
Heard,  December  14,  1858;  decided,  April  9, 1859. 

Appeal  by  the  New  York  Mutual  Insurance  Company,  the 
defendants,  from  a  judgment  in  favor  of  David  Ogden,  the  plaintiff, 
rendered  on  a  trial  had  on  the  21st  of  June,  1858,  before  Mr. 
Justice  Pikrbsfont,  without  a  jury. 

The  action  was  commenced  in  June,  1857,  and  is  brought  to 
recover  (on  a  policy  of  insurance  made  by  the  defendants.)  the 
amount  paid  to  the  plaintiff  by  passengers  per  ship  Driver,  for 
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their  passage  money,  which  ship  sailed  from  Liverpool  for  New 
York,  February  12th,  1866,  and  has  not  since  been  heard  o£ 

The  policy  is  dated  January  18th,  1855,  and  by  it  the  defend- 
ants insure  the  plaintiff,  "  David  Ogden,  on  account  of  whom  it 
may  concern,  in  case  of  loss  to  be  paid  to  him,  *  *  lost  or 
not  lost,  at  and  from  Liverpool  to  New  York;  on  all  passage 
money  received  by  A.  Taylor  &  Co.,  or  by  their  agents  in  Liver- 
pool, for  passengers  on  board  the  ships  Driver  (and  six  other  ships 
named)  to  any  amount  not  exceeding  $50,000  in  the  aggregate, 
and  all  risks  to  attach  as  soon  as  said  passengers  are  engaged  and 
paid  for.  Amount  of  passage  money  by  each  ship  to  be  named 
to  the  company  as  soon  as  ascertained ;  *  *  and  in  case  of 
detention  by  any  of  the  perils  insured  against,  whereby  the  pas- 
sengers' fare  or  charges  becomes  a  charge  to  the  underwriters,  it 
is  to  be  estimated  at  not  exceeding,  for  first  cabin  passengers,  $1 
per  day;  second  do.,  $0.50;  steerage,  $0.80.  And  when  other 
passengers  are  substituted  for  the  first,  the  new  earnings  are  to 
be  deemed  salvage  to  the  original  underwriters,  allowance  being 
made  for  additional  fare  as  above.  This  policy  to  be  deemed 
continuous  until  otherwise  directed  by  either  party,  due  notice 
to  be  given.  In  case  of  any  claim  made,  the  pound  sterling  to 
be  valued  at  five  dollars,  premium  included." 

The  policy,  in  other  respects,  is  the  usual  cargo  policy. 

The  defendants,  by  indorsements  made  from  time  to  time  on 
the  policy,  increased  the  amount  insured  under  it,  viz. :  $25,000 
July  15,  1855;  $25,000  October  22,  1855;  $25,000  April  25, 
1856;  $25,000  May  31,  1856;  and  $25,000  November  7,  1856; 
the  following  being  part  of  the  last  indorsement,  viz. :  "  Bisk  not 
to  attach  until  passengers  are  on  board.11 

The  complaint  states  the  making  of  the  policy;  describes  it; 
the  increased  amounts  of  insurance;  that  the  ship  Driver  sailed 
from  Liverpool  for  New  York,  on  the  12th  of  February,  1&56, 
having  on  board  844  passengers  who,  before  that  time,  had  paid 
to  A.  Taylor  &  Co.  their  passage  money,  amounting  in  all  to 
$6,895 ;  that  said  ship,  by  the  perils  insured  against,  had  sunk 
and  gone  to  the  bottom,  and  all  the  passengers  had  been  lost,  and 
no  part  of  the  passage  money  had  been  earned.  Notice  to  the 
Company  of  the  sailing  of  said  ship,  and  of  the  amount  of  passage 
money  thereby ;  notice  to  the  Company  of  the  loss  and  famish* 
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ing  proof  of  the  same,  on  the  12th  of  February,  1867 ;  and  prays 
judgment  for  $6,896,  and  interest  from  the  12th  of  February, 
1857. 

These  are  the  only  allegations  of  substance  contained  in  the 
complaint  They  were  proved  at  the  trial  to  be  true ;  except 
that  the  proof  of  loss  of  the  vessel  and  passengers  consisted  of 
evidence  that  neither  had  been  heard  from.  It  was  proved  that 
the  ship,  when  she  sailed,  was  "tight,  staunch,  well  manned, 
stored  and  provisioned  for  said  voyage,  and  in  all  respects  sea- 
worthy." That  the  plaintiff  was  agent  of  and  made  the  insurance 
for  the  owners  of  the  ship ;  that  the  firm  of  A.  Taylor  &  Go. 
resided  in  Liverpool,  and  were  agents  for  the  ship  Driver  in  Feb- 
ruary, 1856,  and  received  the  passage  money  paid  by  the  passen- 
gers, amounting  in  all  to  $6,895 ;  that  the  interest  thereon  is 
$605.86,  making  a  total  of  $7,000.86. 

When  the  plaintiff  rested,  the  defendants  moved  for  a  nonsuit 
on  the  grounds — 1st,  that  the  plaintiff  had  not  proved  facts  con- 
stituting a  cause  of  action ;  2d,  that  the  plaintiff  has  received  the 
passage  money  and  proved  no  loss. 

The  Court  denied  the  motion,  and  ordered  a  judgment  for  the 
plaintiff  for  $7,000.86.  From  that  judgment  the  present  appeal 
is  taken. 

Thaddeus  H.  Lane,  for  Appellants. 

L  The  purpose  of  the  policy  is  clearly  indicated  by  taking  all 
its  parts  together  as  modified  by  the  written  portions. 

It  is  obviously  meant  to  insure  against  any  loss  of  passage 
money  if  the  ship  should  be  detained  or  be  obliged  to  return  to 
port,  or  to  seek  a  port  of  refuge ;  or  some  other  contingency, 
should  occur  by  which  the  passengers  should  become  a  charge 
and  expense  to  the  ship ;  which  charge  and  loss  were  to  be  made 
good  by  the  underwriters. 

1.  It  is  well  settled  that  the  intention  of  the  parties  is  to  be 
deduced  from  the  whole  instrument,  and  if  there  is  any  incon- 
sistency in  a  policy  of  insurance,  the  written  part  will  control 
the  printed  words.  (Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.,  78-80 ; 
Rowland  v.  Com.  Ins.  Co.,  Anth.  N.  P.,  81.) 

IL  The  plaintiff  admits  that  he  has  sustained  no  loss,  but  on 
the  contrary,  was  paid  the  passage  money  before  the  vessel  sailed. 

Bosw.— Vol.  IV,  £7 
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According  to  his  construction  of  the  policy,  it  would  be  a  wage; 
as  regards  passage  money,  be  haying  no  insurable  interest  There 
could  be  no  risk  on  passage  money  actually  received.  (1  R  S.,  p. 
662,  §§  8,  9, 10;  2  R.  S.,  4th  ecL,  p.  72.) 

III.  The  plaintiff  is  not  liable  to  return  any  portion  of  this 
passage  money.  The  payment  by  the  passengers  was  absolute, 
and  on  the  condition  of  being  taken  on  board ;  they  could  not,  after 
the  voyage  bad  been  commenced,  haye  recovered  any  portion  of 
it  (GiUan  v.  Simpkin,  4  Camp.,  241;  Dt  Silvale  y.  KendaO,  4 
Maule  &  Selw.  R?  87.) 

1.  The  safe  arrival  of  the  passengers  was  not  a  condition  pre- 
cedent to  the  payment;  the  consideration  was  in  receiving  the 
passengers  on  board,  and  making  due  efforts  to  deliver  them. 
The  ship  could  not  be  compelled  to  refund  the  passage  money. 
(Watson  y.  Duykinck,  8  Johns.,  886.) 

2.  This  is  the  universal  mercantile  usage.  The  ship  is  obliged 
to  furnish  stores,  provisions,  4c,  for  the  passengers,  and  therefore 
exacts  payment  in  advance  as  a  condition  of  receiving  them,  and 
is  not  bound  to  refund  the  money ;  and  in  the  absence  of  proof 
of  any  other  contract,  this  usage  must  govern. 

IY.  But  if  this  were  not  so,  and  the  passengers  could  have 
recovered  the  passage  money  paid,  they,  the  passengers,  are  all 
lost*  and  it  docs  not  follow,  neither  is  it  averred  or  proved,  that 
they  left  any  personal  representatives,  or  that  if  they  Lad,  they 
bad  any  interest,  such  as  to  recover  back  any  portion  of  the  pas- 
sage money. 

V.  Even  if  the  legal  liability  to  refund,  (if  any  claim  against 
the  plaintiff  should  ever  be  mader)  were  clear,  it  would  not  sup- 
port this  action.  The  insurance  is  for  indemnity  against  the 
actual  loss  or  damage,  not  against  the  possible  contingency  of 
claim  and  recovery 

F.  R  Cutting i  for  respondent 

I.  The  exception  to  the  refusal  to  dismiaB  the  complaint  upon 
the  general  ground  that  the  plaintiff  had  not  shown  sufficient 
facts  to  constitute  a  cause  of  action,  does  not  permit  ih6  plaintiff 
to  resort  to  any  mere  formal  question  or  defect,  or  to  matters  of 
minor  detail,  which  could  probably  be  set  right  if  attention  were 
called  to  them.    The  general  merits  only  are  open  Jbr  discussion, 
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and  the  above  statement  is  sufficient  to  show  them  with  the  plain- 
tiff. (20  Johns.  R,  367;  7  Hill,  888;  Merrit  v.  Seaman,  6  Barb. 
S.  C.  R,  880;  7  How.  Pr.  R,  410;  9  id.,  27.) 

II.  The  objection*  that  the  passage  money  was  received,  (i.  <?., 
in  advance,  before  the  voyage  was  commenced,  the  vessel  having 
been  lost  and  no  passage  performed,)  raises  the  questions,  (1st,)' 
whether  any  part  of  the  passage  money  was  earned  by  the  mere 
commencement  of  a  voyage  never  completed?  and  (2d,)  whether 
the  plaintiff  must  wait  to  be  sued  and  compelled  to  return  the 
money  to  the  representatives  of  these  lost  passengers,  before  he 
can  recover  from  his  insurers?  And  both  of  these  questions 
must  be  answered  in  the  negative,  because, 

1.  The  policy  itself  contemplated  only  passage  money  received 
by  the  Liverpool  agents,  and  the  risk  was  only  to  attach  after  the 
money  was  paid  to  those  agents;  which  assumes,  that  by  the 
usual  or  known  terms  of  such  payments  the  ship-owner's  right 
or  title  to  that  money  was  at  the  risk  o£  or  dependent  upon,  per- 
formance of  the  voyage.  It  was  thus  the  assumed  basis  of  the 
whole  contract,  that  the  passage  money  was  not  earned  if  there 
-was  such  a  loss  by  sea  perils  as  that  the  passengers  could  not  be 
carried  to  their  destination. 

2.  By  the  loss,  of  course  the  provisions;  supplies  and  outfits 
used  in  advance  for  the  voyage,  or  provided  and  intended  for  the 
use  of  the  passengers  and  crew,  or  for  the  wear  and  tear  of  the 
vessel,  were  lost,  and  all  the  benefits  or  profits  contemplated  from 
the  voyage,  to  the  extent  of  the  amount  of  passage  money,  were 
lost,  unless  the  owners  had  a  right  to  receive  and  retain  this  pas- 
sage money,  merely  because  paid  in  advance. 

8.  Passage  money  is  now  placed  upon  the'  same  footing  as 
freight ;  and  is  not  earned  without  performance,  although  paid  in 
advance. 

As  to  fieight  (PMpsv.  WiBiamaan,  6  Sandf.,  678;  [other 
cases  as  to  freight  collected  in  2d  American  Leading  Cases ;  Hare 
&  Wallace,  notes,  604-607;  1  Blatchf.  R,  864;  3d  Sumn.,  80, 
66;  4  Wash.  0.  G.  R,  110;  18  Meea.  k  Wels.,  280,  and  note  to 
Am.  ed.,  240;]  Bowland  v.  The  Sarona,  1  Peters'  Adm.,  126; 
Giles  v.  Brig  Oynthia,  id.,  208-207;  note;  The  Aberfayle,  1 
Blatchf  R,  860;  The  Pacific,  id.,  669;  Watem  v.  Duykinck,  8 
John*  R9  886,  special  agreement;  Detouche*  v.  Peck,  9  id.,  210; 
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Wheeler  v.  Board,  12  id.,  863 ;  Murray  v.  Richards,  1  Wend.  R, 
58 ;  Vanderbilt  cases,  19  Barb.,  222 ;  21  id.,  26,  affirmed  on  ap- 
peal ;  Samson  v.  BaU,  4  Dallas,  459 ;  Cope  v.  JDodd,  18  Penn.  St. 
R,  1  Harris,  83 ;  Qriggs  v.  Austin,  8  Pick.,  20 ;  Brown  v.  Harris, 
2  Gray  Mass.  R,  859 ;  Angell  on  Carriers,  §§  531,  568,  Ac.) 

4.  The  English  decisions  indicate  that  such  was  the  law  of  the 
place  where  these  payments  were  made,  and  that  the  passage 
money,  can  be  there  recovered  back.  (MuUoy  v.  Backer,  5  East, 
816;  Moffat  v.  East  India  Co.,  10  id.,  468 ;  Lewis  v.  Marshall,  7 
Mann  &  Grang.,  729 ;  Coppin  v.  Braithwait,  8  Lond.  Jur.,  875.) 

5.  The  passage  money  received  by  the  agents  in  Liverpool, 
being  payable  back  by  reason  of  the  non-performance,  (arising 
from  the  perils  insured  against,)  the  money  (if  not  actually  re- 
funded) is  held  in  trust  for  the  parties  entitled  to  it  The  ship- 
owners would  own  the  money,  and  be  simply  principals  of  those 
agents,  if  they  performed  the  voyage  or  carried  the  passengers 
as  contemplated.  But  if  not,  it  was  to  be  refunded.  Then,  the 
voyage  having  failed,  the  passengers  not  having  been  carried,  the 
contract  to  carry  being  at  an  end,  the  money  became  a  mere 
temporary  deposit,  belonging  to  the  passengers  or  their  repre- 
sentatives, and  was  in  equity  a  trust  fund ;  and  this  trust  became 
enforceable  at  law  in  an  action  for  money  had  and  received  for  the 
use  of  the  passengers.  (2  FonbL  Eq.,  book  2,  ch.  1,  §  1,  note 
b.;  24  Wend.  R,  514^518;  2  Denio,  142.) 

6.  There  is  no  propriety  in  the  underwriters  refusing  to  settle 
until  proof  of  the  actual  payment  back  of  the  fund  thus  deposited, 
and  not  earned,  belonging  to  passengers  and  held  in  trust  for 
them.  They  might  as  well  refuse  to  pay  for  repairs  or  other 
losses,  although  incurred,  and  require  proof  that  the  ship  owner 
had  paid  his  debts  occasioned  by  the  necessity  for  prompt  repairs 
or  unusual  expenditures,  the  risk  of  which  was  insured  against. 
It  is  the  chief  object  of  insurance  to  place  the  ship  owner 
promptly  in  funds.  ( Wolfe  v.  The  Howard  Ins.  Co.,  1  Sand£  S. 
C.  R,  124;  S.  C.,  affirmed,  8  Seld.  R,  588.) 

7.  An  insurance  on  freight  (to  which  passage  money  is  analo- 
gous) has  no  reference  to  the  collection  of  freight  or  to  its  pay- 
ment, either  in  advance  or  after  it  is  earned,  but  depends  merely 
upon  the  ability  of  the  vessel  to  earn  it  Its  design  is  to  cover 
an  amount  at  risk  for  all  the  current  expenses,  wear  and  tear,  4c, 
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to  the  extent  of  the  probable  receipts  of  a  voyage  independently 
of  the  mere  value  of  a  vessel  as  a  chattel  at  the  time  of  her  loss; 
it  is  fixed  on  the  amount  of  freight,  (or  passage  money,)  because 
that  indicates  a  distinct  limit  and  amount  or  valuation  of  an 
insurable  interest  (Ogden  v.  General  Afui.  Ins.  Co.,  216-217,  &c ; 
1  Phill.  on  Ins.,  188,  184,  &c ;  Emerigon,  707,  &c. ;  8  Kent's 
Com.,  7  ed.,  887,  898.) 
The  judgment  should  be  affirmed. 

Hoffman,  J.  I  find  no  mention,  in  the  leading  treatises  upon 
the  law  of  insurance,  of  a  policy  on  passage  money.  Arnould, 
Phillips,  Marshall  and  Park  give  no  information  upon  the  sub- 
ject The  great  work  of  Emerigon,  the  Commentaries  of  Par- 
dessus,  of  Pothier,  and  of  Boulay  Paty,  are  equally  silent 
These  oracles  of  the  law,  foreign  or  domestic,  utter  no  response 
to  the  inquiries  we  address  to  them. 

It  is  true  that  we  may  discover  in  the  comprehensive  language 
of  some  writers,  authority  to  embrace  such  an  insurance.  "  Every- 
thing may  be  insured,  which  by  law,  or  by  custom  possessing 
the  authority  of  law,  is  not  forbidden."  (Kurike  de  Assecur,  apud, 
Boulay  Paty,  torn.  8,  p.  866.) 

The  Commercial  Code  of  Prance,  (art  884,)  has  undertaken 
to  define  what  may  be  the  objects  of  insurance.  In  article  847 
it  excludes  various  subjects ;  but  it  leaves  as  insurable,  and  not 
thus  excepted,  "  everything  capable  of  a  valuation  in  money,  and 
subject  to  the  risks  of  navigation."  (See  also  Pardessus,  torn.  8, 
art  758.) 

We  find,  however,  in  some  late  cases  in  England,  that  policies 
upon  passage  money  have  come  before  the  courts,  under  a  sta- 
tute of  16  and  16  Victoria,  1862,  (ch.  44.) 

In  the  first  place  I  shall  endeavor  to  elicit,  out  of  the  strange 
attempt  to  adapt  an  old  cargo  policy  to  an  insurance  on  passage 
money,  the  material  elements  and  stipulations  of  the  contract 

The  Company,  on  the  18th  of  January,  1866>  agree  with  Mr. 
Ogden,  on  behalf  of  whom  it  may  concern,  that  they  will  insure, 
on  a  voyage  from  Liverpool  to  New  York,  the  sum  of  $6,896, 
passage  money  received  by  A.  Taylor  &  Co.,  or  their  agents  in 
Iiiverpool,  for  passengers  on  board  the  ship  Driver,,  for  a  premium 
of  $191.80.    By  a  clause  in  the  body  of  the  policy,  the  risk 
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was  not  to  attach  until  the  passengers  were  engaged  and  paid  for. 
By  a  subsequent  clause  this  was  modified,  so  that  the  risk  was 
not  to  attach  until  the  passengers  were  on  board.  The  amount 
of  the  passage  money  was  to  be  named  to  the  Company  as  soon 
as  ascertained.  In  case  of  the  detention  (of  the  vessel)  by  any 
of  the  perils  insured  against,  whereby  the  passengers'  fare  or 
charges  became  a  charge  to  the  underwriters,  it  was  to  be  esti- 
mated at  not  exceeding,  for  first  cabin  passengers  $1  per  day, 
for  second  cabin  passengers  50  cents  per  day,  and  for  third  cabin 
passengers  SO  cents  per  day.  When  new  passengers  were  sub- 
stituted for  the  first,  the  new  earnings  were  to  be  deemed  sal- 
vage to  the  original  underwriters,  allowance  being  made  for 
additional  fere  as  above. 

The  adventure  was  to  begin  from  the  loading  of  the  goods, 
and  to  endure  until  they  were  safely  landed. 

The  perils  insured  against  are  the  usual  perils  enumerated  in  a 
marine  policy,  with  the  general  clause  of  all  other  perils,  losses 
and  misfortunes  that  have  or  shall  come  to  the  hurt  or  damage 
of  such  goods  and  merchandise,  or  any  part  thereof 

The  passage  money  was  received  in  Liverpool  on  the  12th  of 
February,  1866,  and  the  vessel  sailed  on  the  12th.  The  amount 
was  named,  pursuant  to  the  policy,  on  the  19th  of  March,  advices 
no  doubt  having  been  received  of  the  passengers  being  shipped. 

We  have,  then,  in  this  contract,  these  elements :  that  the  pas- 
sage money  actually  received  by  Taylor  &  Co.,  was  the  subject 
■  insured ;  that  the  risk  commenced  when  the  passengers  who  paid 
it  were  received  on  board ;  and  an  engagement  to  indemnify  the 
assured  for  any  loss  of  that  passage  money,  or  any  part  of  it, 
which  should  be  occasioned  by  any  of  the  perils  enumerated  and 
insured  against 

Having  received  the  passage  money,  the  subject  insured,  it  is 
for  the  plaintiff  to  establish  that  he  has  lost  it,  or  part  of  it,  be- 
fore he  can  ask  restitution  through  this  agreement  of  indemnity. 

A  positive  deduction  is  contemplated  by  the  policy,  when,  by 
reason  of  a  detention  on  the  voyage,  expenses  have  been  incurred ; 
and,  generally  speaking,  the  actual  and  absolute  occurrence  of 
loss  or  damage  by  destruction  or  injury  of  the  thing  insured,  or 
payment  of  money  from  such  damage,  is  to  be  shown  before 'the 
indemnity  cap  be  demanded. 
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But  it  is  not  to  be  denied  that  if  a  liability  is  clearly  fixed,  if 
upon  the  facts  the  Court  must  say  it  exists,  and  if  the  condition 
of  the  policy  plainly  covers  that  liability  as  much  as  if  it  had 
been  discharged,  the  amount  may  be  recovered  under  an  insurance. 
This  is  the  rule  declared  in  Wolfe  v.  The  Howard  Insurance  Go. 
(1  Sandf  &  a  R,  124;  &  (7.,  8  Seld.,  683.)  The  duties  were 
judicially  decided  to  be  due,  and  the  policy  provided  for  the 
estimate  of  the  goods  at  their  actual  cash  value,  at  the  time  the 
loss  should  happen.  Though  the  duties  were  unpaid,  it  was  con- 
sidered that  they  could  be  included  in  the  recovery  under  the 
policy,  as  much  as  the  value  of  goods  insured  could  be  recovered, 
although  not  paid  for. 

So  in  Van  NaUa  v.  The  Mutual  Security  Insurance  Company, 
(2  Sandf  S.  G.  R,  490,)  upon  demurrer  to  a  declaration'  on  a 
policy  it  was  held,  that  the  liability  of  a  common  carrier  for 
goods  destroyed  by  fire  was  an  insurable  interest;  was  covered 
by  the  general  words  in  a  policy,  of  its  being  for  his  account  and 
benefit ;  and  that  an  averment  of  a  liability  to  pay  to  the  owners 
a  greater  sum  than  that  insured,  was  sufficient,  without  averring 
actual  payment 

It  may  be  noticed,  that  no  allegation  of  such  a  liability  is  found 
in  this  complaint 

Our  attention  has  very  properly  been  called  to  the  analogy  of 
the  rule  as  to-  payment  of  freight  in  advance.  It  is  insisted  that 
freight  so  paid  may  be  recovered  back,  if  the  goods  are  not  de- 
livered. There  can  be  no  doubt  of  this  being  the  rule  under  an 
ordinary  bill  of  lading,  for  by  its  terms  the  contract  is  to  deliver 
the  goods,  and  the  fulfillment  of  this  is  a  condition  precedent  to 
the  right  to  freight  (Phelps  v.  WiUiamson,  5  Sandf.  S.  0.  R, 
578;  Qriqgs  v.  Austin,  8  Pick.,  20.) 

But  of  course  a  special  agreement  may  control  this  rule,  and  a 
fair  construction  of  special  clauses  may  show  that  the  parties  had 
agreed  that  repayment  should  not  necessarily  follow  the  failure 
of  the  voyage.  (Id.) 

Chief  Justice  Kent,  in  Watson  v.  DuyUnek,  (8  John.  R,  886,) 
traces  the  general  rule  in  the  foreign  law,  and  notices  the  ordi- 
nance of  the  Marine  and  the  Commentary  of  Valin  to  that  effect, 
unless  there  be  a  special  agreement  varying  it  The  802d  article 
of  the  Code  of  Commerce  has  followed  the  ordinance  in  each 
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particular.  Freight  is  not  due  for  goods  lost  by  tempests,  &c^ 
and  it  must  be  restored  if  advanced,  unless  there  is  a  different 
agreement 

Accordingly,  we  find,  that  if  freight  is  to  be  paid  at  all  events, 
or  if  it  has  been  paid  with  the  clause  that  it  shall  not  be  repaid 
in  case  of  shipwreck,  (as  is  permitted  by  the  302d  article  of  the 
Code  of  Commerce,)  it  may  be  made  the  subject  of  insurance, 
not  by  the  captain  or  owner,  who  has  gained  it,  and  for  whom  it 
is  no  longer  at  risk,  but  by  the  freighter  who  runs  the  risk  of 
losing  it  (Boulay  Paty,  torn.  8,  p.  484.)  Yalin,  Pothier,  and  in 
substance  Emerigon  concur  in  this. 

Hall  v.  Janson,  (4  Ellis  &  Blackb.,  500,)  is  in  accordance  with 
this  rule,  the  case  being  precisely  the  converse  one  in  its  facts. 
The  policy  was  "  on  money  advanced  "  to  the  assured  as  owner 
of  the  ship,  "  on  account  of  the  freight  of  the  cargo  loaded  on 
board  her."  It  was  substantially  freight  advanced.  The  ship 
owner  must  repay  the  amount  if  he  failed  to  carry  the  goods, 
although  prevented  by  the  perils  of  navigation.  He  had  there- 
fore an  insurable  interest 

Yet  we  see  that  in  Mansfield  v.  Maiiland,  (4  Barn,  k  Aid., 
582,)  the  specialty  of  a  charter  party  modified  this  rule.  The 
freighters,  it  was  held,  had  no  insurable  interest  because  the 
transaction  on  the  bill  of  exchange  was  merely  a  loan  to  the 
owner  of  the  ship,  for  which  he  had  his  action.  But  had  it  been 
expressed  that  the  bill  was  in  part  payment  of  the  freight,  the 
loss  of  the  ship  would  have  produced  a  loss  to  the  freighter  of 
the  money  advanced,  and  he  wQuldjhave  had  an  insurable  interest 

Thus,  in  all  these  cases,  the  instruments  containing  the  contract 
between  the  freighter  and  the  ship  owner  were  before  the  Court, 
and  on  them  the  Court  concluded  that  a  plain,  legal  liability  to 
refund  pre-paid  freight  existed,  and  when  that  is  ooncluded,  an 
insurable  interest  in  the  ship  owner  is  found,  and  liability  thus 
judicially  demonstrated  is  held  sufficient,  and  will  be  so  without 
actual  payment 

In  Phelps  v.  WiUicunson,  (ut  supra,)  th6  bill  of  lading  was  in 
proof,  and  was  in  the  ordinary  unconditional  form  to  deliver  the 
goods. 

There  are  several  American  and  English  authorities  which 
more  directly  bear  upon  the  question  of  pre-paid  passage  money, 


L 


NEW  YORK— APRIL,  1859.  457 

Ogden  r.  The  New  York  Mutual  Insoimnoe  Co. 

and  in  which  the  general  doctrine  is  found,  that  such  passage  may 
be  recovered  back  if  the  contract  is  not  complied  with.  But  in 
every  case,  what  was  the  contract,  was  the  very  question  to  be 
determined.  Upon  the  instruments  and  facts  of  each,  the  Court 
settles  this  question.  When  this  is  clearly  settled  and  the  liability 
is  ascertained,  it  may,  as  before  stated,  be  the  ground  of  a  re- 
covery on  a  policy. 

Thus,  in  the  case  of  Zenobia,  (1  Abb.  Ad.  R.,  48,  80 ;  see 
86,  94,)  the  allegation  was,  that  the  master  contracted  to  con- 
vey the  libellant  and  his  family  to  New  York,  and  he  paid  $150 
down,  in  part  for  the  passage  money.  This  allegation  the  Court 
sayB  was  proven. 

In  Oope  v.  Doddj  (1  Harr.  Penn.  R.,  88,)  the  receipt  given  to  the 
passenger  was  in  evidence,  and  was  considered  as  an  engagement 
to  transport  to  Liverpool.  In  Brown  v.  Harris,  (2  Gray,  859,) 
the  agreed  statement  of  facts  showed  a  contract  by  the  defendant 
to  transport  the  plaintiff  as  a  passenger,  in  the  defendant's  ship, 
from  San  Francisco  to  Panama,  for  the  sum  of  $50,  paid  in 
advance.  It  showed  a  failure  to  perform,  in  consequence  of  the 
wreck  of  the  ship,  and  that  the  passenger  was  landed  at  a  place 
less  than  half  way  to  the  port  of  destination,  and  that  no  offer 
was  made  to  forward  him. 

In  Rowland  v.  TheBrig  Lavinia,  (1  Pet  Ad.  R.,  121,)  the  learned 
judge  says,  that  the  same  rules  are  to  be  applied  to  passage 
money  as  are  established  on  the  subject  of  freight  No  passage 
money  is  due  until  the  vessel  arrives  at  her  port  of  destination, 
unless  otherwise  agreed  upon.  If  the  passage  money  has  been  paid 
beforehand,  it  ought  to  be  refunded.  So  freight  on  goods  is  not 
payable  until  delivery  at  the  port  for  which  they  are  shipped. 

So  in  what  are  termed  the  Yanderbilt  cases,  the  contracts  were 
in  proof  and  with  parol  evidence  which  was  competent,  were 
construed  to  mean  engagements  to  convey  the  passengers  through 
to  San  Francisco.  (See  19  Barb.,  222 ;  21  id.,  26 ;  and  17  K 
T.  R.,  806.)  In  some  of  these  cases  the  Court  below  confined 
the  right  of  recovery  to  the  passage  money  paid,  upon  the  facts 
proven.  The  Court  of  Appeals  sustained  a  verdict,  for  expenses 
beyond  this. 

In  Watson  v.  Duykinck,  (8  John.  R,  885,)  the  paper  given  by 
the  sloop  owner  was,  "that  in  consideration  of  $100,  to  be  paid 
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immediately,  he  would  suffer  the  plaintiff  to  proceed  in  the  sloop 
as  a  passenger  on  the  voyage,  and  to  load  on  board  for  transpor- 
tation merchandise  to  the  value  of  $600."  The  money  was  paid. 
The  vessel  was  wrecked  on  her  voyage,  and  the  action  was  to 
recover  back  the  money.  A  usage  in  New  York  not  to  refund 
passage  money,  if  the  voyage  is  begun,  was  found  by  a  special 
verdict  The  Court  decided,  however,  upon  the  contract  itself 
that  the  action  would  not  lie. 

The  following  English  cases  will  show  how  entirely  dependent 
upon  the  particular  provisions  and  terms  of  the  contract  between 
the  parties,  or  upon  established  usage,  is  the  question  of  a  respon- 
sibility to  refund  passage  money  paid  in  advance.  {Moffat  v. 
The  East  India  Eng.  Ob.,  10  East,  468 ;  QiUan  v.  Simpkin,  4 
Camp.,  241 ;  Yates  v.  Duff,  3  Car.  &  Payne,  869 ;  Saunders  v 
Drew,  3  Bam.  &  Adoln  446;  De  Silvah  v.  Kendall,  4  Maui  & 
Selw.,  87.) 

I  deduce  from  my  examination  of  the  authorities,  that  when 
indemnity  is  sought  under  a  policy,  for  the  loss  of  the  subject 
insured,  not  absolutely  incurred  or  actually  borne,  but  contingent 
and  resting  upon  a  liability  which  will  give  it  practical  effect ;  that 
liability  must  be  shown  to  be  inevitable,  as  the  necessary  result  of 
the  law  upon  the  agreement  of  the  parties  and  the  facts  of  the 
case.  The  question  of  liability  in  the  present  instance  will  be,  in 
all  probability,  controlled  by  the  receipt  given  to  the  passengers 
by  the  agents  in  Liverpool.  That  receipt*  or  any  other  contract 
between  the  parties  there  made  would  show  whether,  under  any 
of  the  authorities  cited,  the  money  was  to  be  refunded  under  the 
circumstances  which  have  here  occurred.  It  is  to  be  observed, 
also,  that  the  complaint  does  not  even  aver  that  the  contract  was 
to  transport  the  passengers  to  New  York ;  only  that  the  vessel 
was  bound  to  New  York,  and  had  on  board  344  passengers.  I 
apprehend  there  would  be  little  difficulty  in  showing  the  form  and 
nature  of  the  receipts  or  agreements  which  were  given ;  although, 
of  course,  they  were  delivered  to  the  passengers. 

Thus  the  plaintiff  has,  neither  by  means  of  the  contracts,  by 
means  of  any  other  evidence,  nor  even  by  his  own  allegation, 
shown  or  asserted  an  engagement  for  the  absolute  conveyance 
of  the  passengers  from  Liverpool  to  New  York,  nor  his  uncon- 
ditional responsibility  to  refund  this  passage  money,  if  the  passen. 
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geia  were  not  carried  there,  and  I  think  the  duty  to  do  this, 
before  he  can  call  upon  the  underwriters  rested  with  him.  I  think 
that  he  has  not  done  it  even  upon  his  complaint,  and  certainly 
not  upon  his  evidence.  His  liability  is  at  this  moment  not 
merely  contingent  in  point  of  feet,  but  wholly  uncertain  and 
undetermined  in  point  of  law. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Monorief,  J.,  concurred  in  the  conclusion,  that  the  judgment 
should  be  reversed ;  Pierrepont,  J.,  dissented. 

Judgment  reversed,  and  a  new  trial  granted. 


OiiYPHAOT  &  Son,  Plaintiffe  and  Appellants,  v.  G.  W.  Atwood, 
Defendant  and  Respondent 

1.  Where  the  drawee  of  a  bill,  at  the  time  it  was  drawn  and  acoepted, 
though  a  citizen  of  the  United  States,  resided  in  England,  and  continued 
to  reside  there  until  after  its  maturity,  and  while  so  continuing  to  reside 
there  became  bankrupt  after  the  maturity  of  such  bill,  and  thereupon  ap- 
plied for  and  obtained  his  discharge,  under  the  bankrupt  laws  of  that 
country,  from  all  debts  due  by  him  when  he  became  bankrupt,  it  was  held, 
that  his  liability  as  such  acceptor  was  thereby  discharged,  notwithstanding 
such  bill,  when  it  was  accepted,  was  owned  by  a  citizen  and  resident  of  the 
United  States,  and  thence  continued  to  be  so  owned,  until  after  such  dis- 
charge was  obtained. 

(Before  Slossok,  Woodeutf  and  Pierrepont,  J.  J.) 

Heard,  October  6th,  1858;  decided,  April  9th,  1859. 

This  is  an  appeal  by  the  plaintiffs,  (surviving  members  of  the 
firm  of  Olyphant  &  Son,)  from  a  judgment  in  favor  of  the  defend- 
ant, rendered  upon  a  demurrer  to  the  defendant's  answer. 

The  complaint  is  upon  a  bill  of  exchange,  dated  New  York, 
August  12th,  184:7,  and  drawn  there  by  Edward  J.  Mann  on  the 
defendant,  George  W.  Atwood,  for  £1,500,  payable  sixty  days 
after  sight,  to  the  drawer's  own  order.    The  bill  names  no  place 
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of  payment,  and  is  directed  "to  George  W.  Atwood,  14  America 
Square,  London." 

The  bill  was  indorsed  and  delivered  by  the  drawer,  in  New 
York,  to  Olyphant  &  Co.,  (the  plaintiffs,)  who  then  were  and  since 
have  been  citizens  of  the  United  States,  resident  in  New  York. 

The  defendant,  when  the  bill  was  drawn  and  was  accepted  by 
him,  was  a  citizen  of  the  United  States,  but  resided  in  England, 
in  the  kingdom  of  Great  Britain,  and  continued  to  reside  there 
until  after  he  obtained  a  discharge  from  all  his  debts  under  the 
bankrupt  laws  of  that  country,  on  the  23d  of  August,  1848. 
The  defendant's  acceptance  of  the  bill  is  in  these  words,  viz. : 

"August  80,1847. 
"Accepted,  payable  at  Messrs.  Glynn  &  Co's. 

"  Geo.  W.  Atwood." 

The  plaintiffs  demurred  to  the  defendant's  answer,  and  the 
demurrer,  presented  the  question  whether  such  bankrupt  dis- 
charge, it  having  been  obtained  according  to  the  laws  of  England, 
and  being  by  such  laws  a  discharge  "from  all  debts  due  by  him 
when  he  became  bankrupt,"  was  a  bar  to  an  action  by  these  plain- 
tiffs against  the  defendant,  as  such  acceptor.  The  defendant 
became  a  bankrupt  in  April,  1848.  Chief  Justice  Oakley,  be- 
fore whom  the  demurrer  was  argued  at  Special  Term,  gave 
judgment  for  the  defendant,  and  from  that  judgment  the  present 
appeal  is  taken. 

Clarence  A.  Seward,  for  appellants  (the  plaintiffs), 

Contended  that  the  bankrupt  laws  of  England  have  no  extra- 
territorial force,  and  cannot  here  operate  to  discharge  a  citizen  of 
this  State  or  of  Great  Britain  from  his  indebtedness  to  a  citizen, 
and  resident  of  this  State,  and  cited,  inter  alia.  {Baker  v.  Wheaton, 
6  Mass.,  509 ;  Ogden  y.  Saunders,  12  Wheat,  213 ;  Boyle  v.  Zach- 
arie,  6  Peters,  348;  Holmes  v.  Remsen,  20  J.  R,  229;  Braynard 
v.  Marshall,  8  Pick.,  194;  Springer  v.  Foster,  2  Story,  383 ;  &- 
voye  v.  Marsh,  10  Mete.,  594;  Fishe  v.  Foster,  id.,  597 ;  Cook  v. 
Moffatt,  5  How.,  (U.  S.,)  295;  Donnelly  v.  Ctorbett,  3  Seld.,  500; 
8  Story's  Com.  on  Const,  256;  Prentiss  v.  Savage,  13  Mass.,  20; 


NEW  YORK— APBIL,  1869.  461 

Olyphant  $t  cU.  v.  Atwood. 

— i 

Tappan  v.  Poor,  16  id,  490 ;  Harrison  v.  Starry ',  5  Cranch,  289 ; 
Abraham  v.  Plestoro,  8  Wend.,  588 ;  Johnson  v.  Hunt,  28  id.,  87 ; 
Hoyt  v.  Thompson,  1  Seld.,  852.) 

A  P.  ifonn,  for  respondent  (the  defendant), 

Insisted,  that  the  construction,  effect  and  obligation  of  a  con- 
tract, are  to  be  determined  by  the  law  of  the  place  where  the 
contract  was  made  and  to  be  performed.  That  the  contract  of 
this  defendant  was  made  and  was  to  be  performed  in  England. 
That  a  discharge  which  is  valid  by  the  law  of  the  place  where 
the  contract  was  made,  is  valid  everywhere.  (He  cited  Story's 
Con£  L.,  §§  881-885 ;  Kent's  Com.,  459,  3d  ed. ;  Potter  v.  Brown, 
5  East,  124;  May  et  al.  v.  Breed,  7  Cush.,  15;  Vezy  v.  McHenry, 
29  Me.  R,  212 ;  Mather  v.  Bush,  16  J.  R.,  288 ;  SherriU  v.  Hop- 
kins,  1  Cow.  R,  108,  107;  Mather  v.  Bush,  16  John.,  288; 
Blanchard  v.  Russell,  18  Mass.,  16,  &c. ;  Burrows  v.  Jemims,  2 
Strange,  688 ;  2  Bell's  Com.,  689,  and  also  several  of  the  cases 
relied  on  by  the  appellants.) 

Slossok,  J.  The  question  is,  whether  a  discharge,  under  the 
English  bankrupt  law,  of  a  debt  contracted  and  payable  in 
England,  and  by  a  person  residing  there,  due  to  a  citizen  of  this 
State,  can  be  pleaded  in  bar  to  an  action  upon  it  in  the  Courts  of 
this  State. 

The  effect  of  an  assignment  under  the  English  bankrupt  laws, 
as  operating  a  transfer  of  the  debts,  moneys  and  property  due  to 
or  belonging  to  the  bankrupt  situated  in  this  country,  has  been 
the  subject  of  frequent  discussion ;  and  it  may  now  be  considered 
as  settled  in  this  State,  if  not  in  most  of  the  other  States  of  the 
Union,  that  while,  by  comity,  the  assignees  in  bankruptcy  are 
allowed  to  sue  in  our  Courts  in  order  to  recover  claims  or  property 
due  or  belonging  to  the  bankrupt  within  our  own  territory,  they 
do  not  acquire,  by  the  assignment  itself  a  lien  on  such  debts  or 
property  so  as  to  entitle  them  to  a  priority  over  a  resident  creditor 
who  has  attached  the  same  subsequently  to  such  assignment,  and 
before  the  assignee  has  asserted  his  claim  to  the  property  by  a 
resort  to  legal  process  in  our  own  Courts. 

As  respects  property  of  the  bankrupt  found  within  our  own 
jurisdiction,  the  law  gives  the  preference  to  resident  creditors,  if 
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they  first  assert  their  title.  The  assignees  are  considered  as  stand- 
ing in  the  shoes  of  the  bankrupt,  having  no  better  rights  and 
subject  to  the  equities  to  which  he  is  subject;  and  when  permit- 
ted to  sue  here,  they  do  so  as  representatives  of  the  bankrupt, 
and  not  as  assignees  having  an  absolute  right  as  against  all  the 
world,  and  they  are  subject  to  our  laws  in  respect  to  the  remedy. 
The  assignment  in  bankruptcy,  being  statutory,  or  by  virtue  of 
an  act  of  the  Legislature,  and  not  voluntary,  has  no  extra-territorial 
operation,  at  least  in  passing  the  title  to  the  bankrupt's  property 
beyond  the  country  where  the  law  was  passed.  It  may  entitle 
the  assignee  to  sue  here,  but,  as  I  have  already  said,  it  is  by  comity 
only,  and  the  assignee,  when  he  comes  here,  has  no  better  title  to 
the  property  located  here  than  the  bankrupt  had;  so  that,  if  a 
creditor  of  the  bankrupt  has  already  attached  the  property,  the 
foreign  assignee  is  remediless.  If  no  such  attachment  has  inter- 
vened, there  is  no  difficulty  in  the  assignee  acquiring,  b^such 
remedies  as  the  law  prescribes,  a  lien  which  shall  be  paramount 
to  any  which  a  resident  creditor  can  afterwards  acquire.  The 
State  regulates  the  subject  of  property  found  within  its  limits ; 
and  while,  by  courtesy,  it  permits  foreign  assignees  in  bankruptcy 
to  sue  here,  it  will  not  give  them,  by  virtue  of  a  mere  statutory 
assignment  which  can  have  no  extra-territorial  operation,  a  pre- 
ference in  respect  to  such  property  over  the  claims,  first  asserted, 
of  our  own  resident  citizens.  This  is  not  repudiating  or  denying 
any  efficacy  to  the  foreign  law :  it  is  merely  limiting  the  boun- 
daries of  that  comity  by  which  the  assignees  under  the  law  are 
permitted  to  act  in  our  Courts  in  asserting  their  claims  by  virtue 
of  it  to  property  of  the  bankrupt  found  within  the  jurisdiction 
of  the  Court  It  places  the  assignees  on  an  equal  footing  with 
the  resident  creditors  of  the  bankrupt,  and  then  gives  to  the  one 
who  acquires  the  first  lien,  by  attachment  or  other  process  under 
our  laws,  the  priority.  It  is  merely  asserting  that,  by  virtue  of 
the  assignment  itself,  the  foreign  assignee  does  not  acquire  a  pri- 
ority of  title  to  property  of  the  bankrupt  within  our  territory 
over  a  domestic  creditor  who  has,  by  due  process  of  our  own 
laws,  acquired  a  lien  upon  it,  before  the  assignee  has  asserted  his 
claim  in  our  Courts.  The  law,  which  thus  permits  the  domestic 
creditor  to  acquire  a  lien  on  die  personal  property  of,  or  debts 
due,  the  bankrupt  within  our  own  limits,  over  the  title  created  by 
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the  assignment  in  bankruptcy,  creates,  it  is  true,  an  exception  to, 
or  limitation  of  the  rule  which  is  true  in  general,  to  wit,  that 
personal  property,  as  to  its  transmission  and  disposition,  is  gov- 
erned by  the  law  of  the  domicil  of  the  owner ;  but  it  k  an  exception 
created  by  our  own  law  as  against  a  foreign  law  which  we  are  not 
bound  to  recognize,  and  in  fevor  of  our  own  citizens  and  for  their 
special  protection.  (Story's  Conf,  Laws,  §§  410,  412 ;  Holmes  v, 
Bemsen,  20  J.  B.,  229.) 

The  case  of  Holmes  v.  Bemsen  was  fully  recognized  and  sanc- 
tioned by  the  Court  of  Appeals  in  Hoyt  v.  Thompson,  (1  Seld.f 
840,  341,)  and  the  case  of  Abraham  v.  Pkstoro,  (8  Wend.,  858,) 
was  held  not  to  haye  authoritatively  established  a  different  doc- 
trine. 

It  will  thus  be  seen,  that  under  the  limitation  of  a  preference 
in  favor  of  the  domestic  creditor  who  first  attaches  the  bankrupt's 
property  within  our  own  jurisdiction,  the  foreign  law  is  recog- 
nized in  our  courts,  and  the  question  which  we  are  called  to  pass 
upon  by  this  demurrer,  is,  how  far  we  shall  recognize  a  discharge 
of  the  debt  itself  under  a  foreign  bankrupt  law,  when  sued  upon 
in  this  State. 

The  decision  of  this  question  is  in  no  wise  affected  by  the 
exceptional  rule  in  favor  of  the  domestic  creditor  above  stated, 
nor  is  an  argument  against  our  recognition  of  the  validity  of  such 
discharge,  to  be  drawn  from  the  discrimination  thus  made  in  favor 
of  our  own  creditors.  It  depends  upon  the  application  of  the 
rule,  admitted  to  be  of  universal  force  where  the  common  law 
prevails,  that  the  law  of  the  place  of  the  contract  where  it  is  made 
and  to  be  performed,  is  the  law  of  the  contract  itself.  Much 
ingenuity  has  been  expended  in  discussing  the  theory  of  this 
rule,  in  cases  where  the  place  of  the  contract  is  different  from 
that  of  the  forum  in  which  the  action  is  brought,  some  founding 
the  rule  upon  the  idea  of  an  implied  assent  to  be  bound  by  it,  as 
a  part  of*  the  contract,  on  the  part  of  all  the  parties  to  it,  and 
others  holding  that  the  law  binds  by  its  own  force,  without  the 
aid  of  an  assent  of  the  parties  express  or  implied.  Those  who 
maintain  the  first  of  these  views,  admit  that,  for  all  purposes  of 
giving  construction  and  operation  to  the  contract,  the  parties 
may  well  be  assumed  to  have  assented  to  the  laws  which  prevail 
in  respect  to  it  where  the  contract  was  made,  but  thai  it  is  absurd 
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to  suppose  that  the  parties  could  hare  assented  to  the  operation 
of  a  law  which  should,  against  their  will,  dissolve  the  contract 
itself,  and  of  this  opinion  was  the  Court  of  Appeals  in  Donnelly 
v.  Gorbett.  (8  Seld.,  506.)  It  is,  in  my  judgment,  unnecessary  to 
resort  to  any  such  presumption  of  assent  on  the  part  of  the 
creditor  to  be  bound  by  a  law  which  discharges  the  contract 
The  true  rule  is,  that  the  law  of  the  place  of  the  contract  abso- 
lutely governs  it,  proprio  vigore,  in  all  respects;  it  not  only 
gives  it  life  and  determines  the  extent  of  its  obligation,  but  pre- 
scribes the  mode  of  its  execution  and  how  it  may,  and  in  certain 
contingencies  shall,  be  satisfied.  The  principle  is  well  expressed 
by  Chief  Justice  Parker,  in  BUmckard  v.  Bu&sel,  (IS  Mass.,  4,) 
and  quoted  and  adopted  by  Chief  Justice  Shaw,  in  May  v.  Breed. 
(7  Cush.,  86.)  "  We  think,"  he  says,  "  it  may  be  assumed  as  a 
rule  affecting  all  personal  contracts,  that  they  are  subject  to  all 
the  consequences  attached  to  contracts  of  a  similar  nature  by  the 
laws  of  the  country  where  they  are  made,  if  the  contracting  party 
is  a  subject  of  or  resident  in  that  country  where  it  is  entered  into 
and  no  provision  is  introduced  to  refer  it  to  the  laws  of  any  other 
country." 

Chief  Justice  Shaw,  in  the  case  last  cited,  thus  expresses  it: 
"  The  principle  is  this,  that  the  law  of  the  place  of  the  contract, 
which  may  be  called  the  law  of  the  contract,  gives  it  its  character, 
makes  it  what  it  is,  fixes  its  limits  and  obligation,  fixing  the  time 
when  it  shall  commence,  how  it  shall  be  executed  or  satisfied, 
and  how  it  shall  be  terminated  and  discharged ;  when,  therefore, 
such  a  contract  is  discharged  by  force  of  the  same  law  which 
gave  it  its  origin  and  effect*  it  is  extinguished,  and  no  longer 
exists  as  a  contract^"  and  he  adds :  (i  The  law  under  which  such 
discharge  is  obtained  can  hardly  be  said  (when  invoked  as  a 
defense  in  a  suit  upon  the  contract  in  another  country)  to  have 
an  extra-territorial  operation;  it  operates  within  the  country 
where  the  contract  was  made  in  .fixing  its  character  and  16gal 
effect,  which,  upon  the  happening  of  the  contemplated  contin- 
gency, put  an  end  alike  to  its  obligation  and  to  its  execution." 

I  can  add  nothing  to  the  force  or  precision  of  this  exposition 
of  the  principle  of  the  rule  in  question.  It  was  enunciated  in  a 
case  identical  in  every  essential  particular  with  the  present  one, 
and  the  foreign  discharge  was  held  to  be  a  perfect  bar. 
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The  same  principle  is  recognized  and  adopted  in  England,  in 
its  application  to  a  discharge  obtained  in  this  country,  Lord  El- 
lenborouqh  distinctly  asserting  that)  "  What  is  a  discharge  of 
a  debt  in  the  country  where  it  was  contracted,  is  a  discharge  of 
it  everywhere."  (Potter  v.  Brown,  6  East,  124.) 

It  was  also  recognized  and  adopted  in  this  State,  in  the  case 
of  Hicks  v.  Brown,  (12  J.  R,  142,)  in  which  a  discharge,  under  the 
insolvent  laws  of  Louisiana,  of  a  drawer  of  a  bill  of  exchange 
residing  in  New  Orleans,  and  who  drew  the  bill  there  in  favor 
of  the  plaintiff,  a  citizen  of  another  State,  upon  a  party  also  a 
citizen  of  another  State,  and  which  bill  was  protested  for  non- 
acceptance,  was  held,  in  a  suit  upon  the  bill  in  this  State,  to  be 
a  perfect  bar,  on  the  principle  of  the  lex  fax. 

No  reference  appears  to  have  been  made  in  this  case,  to  the 
prohibition  against  the  passage  of  laws  by  the  several  States 
impairing  the  obligation  of  contracts,  as  affecting  the  question. 

In  Sherrill  v.  Hopkins,  (1  Cow.,  103,)  the  Supreme  Court  of 
this  State  fully  recognized,  adopted  and  enforced  the  same  rule, 
holding  an  insolvent's  discharge,  under  the  laws  of  this  State, 
to  be  a  perfect  defense,  the  contract  having  been  made  here,  not- 
withstanding the  plaintiff;  the  creditor,  was  not  at  the  time  of 
making  of  said  contract,  a  citizen  of  this  State.  "  The  rule  upon 
this  subject,"  said  Justice  Sutherland,  "is,  that  the  law  of  the 
place  where  the  contract  is  made  is  to  control  it,  unless  it  appear 
upon  the  face  of  the  contract  that  it  was  to  be  performed  at  some 
other  place,  or  was  made  with  reference  to  the  laws  of  some  other 
place,  and  the  reason  of  the  rule  is,  not  the  allegiance  due  .from 
the  contracting  parties  to  the  government  where  the  contract  is 
made  or  is  to  be  executed,  but  the  supposed  reference  which 
every  contract  has  to  the  laws  of  the  State  or  country  where  it  is 
made  or  is  to  be  executed,  whether  the  parties  are  citizens  of 
that  State  or  country  or  not" 

The  elementary  writers  expressly  affirm  the  same  rule,'  and 
hold  that  the  discharge  of  the  debtor  under  the  bankrupt  laws 
of  the  country  where  the  contract  was  made,  is  a  good  discharge 
in  every  other  country,  and  pleadable  in  bar.  (2  Kent's  Com., 
7th  ed.,  p.  574,  marg.  469 ;  Story's  Conf.  Laws,  §  885.) 

The  eve  of  Donnelly  v.  Corbett,  (8  Seld.,  600,)  does  not  conflict 
with  this  rule;  for,  in  that  case,  the  original  contract  was  made 
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in  New  York,  and  that  was  held  to  be  the  place  of  the  contract, 
though  the  maker  lived  in  South  Carolina,  and  the  note  was  pay- 
able  there,  A  discharge  under  the  insolvent  laws  of  the  latter 
State  could  not,  therefore,  be  said  to  be  in  pursuance  of  a  law  of 
the  place  of  contract  Besides,  that  case  was  decided,  in  part,  at 
least,  upon  the  principle  that,  as  respects  the  plaintiff,  a  citizen 
of  New  York,  the  insolvent  laws  of  another  State  discharging 
the  obligation  of  the  contract  were  invalid  under  the  Constitution 
of  the  United  States.  Unless  the  case  of  Donnelly  v.  CorbeU  is  to 
be  considered  as  establishing  the  doctrine  that  the  Courts  of  this 
State  are  to  treat  as  wholly  inoperative  all  extra-territorial  bank- 
rupt or  insolvent  laws  as  against  creditors  residing  in  the  State 
and  suing  here,  I  can  see  no  reason  in  that  decision  for  holding 
that  we  are  not  to  give  to  the  bankrupt  laws  of  England,  as  operat- 
ing upon  the  contract  itself,  all  the  force  and  effect  which  any 
other  law  of  the  place  of  the  contrast,  and  applicable  to  it,  would 
have.  Notwithstanding  some  observations  of  the  Court  in  an- 
nouncing its  decision  in  that  case,  I  do  not  understand  it  to  go  to 
any  such  length.  It  was  unnecessary  to  the  decision  that  it  should 
go  that  length,  It  was  a  case  arising  under  our  own  laws  and  the 
Constitution  of  the  United  States.  Cases  arising  between  citizens 
of  different  States,  on  contracts  made  within  the  United  State* 
and  in  which  the  validity  of  insolvent  laws,  operating  on  the 
contract,  depends  on  the  application  of  the  constitutional  prohi- 
bition before  referred  to,  axe  not  in  pari  materia  with  cases  arising 
under  the  English  bankrupt  laws;  and  no  argument  can  be 
drawn  from  the  doctrine  which  must  control  such  cases,  against 
the  binding  force  and  effect  of  a  discharge  under  the  latter  laws. 
(Story's  Conf.  Laws,  §  841.) 

Upon  both  authority  and  principle,  I  hold  that  the  contact 
now  in  question  was  affected  by  the  bankrupt  laws  in  force  in 
England  at  the  time  it  was  made,  as  much  as  by  any  law  of  that 
country  regulating  its  force  or  giving  it  construction,  or  deter- 
mining the  inode  or  tiine  of  its  payment;  notwithstanding  these 
laws  do,  in  certain  contingencies,  said  on  certain  conditions,  put 
a  final  end  to  the  contract  itselt  The  discharge  in  this  case  is  a 
perfect  bar  to  the  action. 

Woodbujt,  J.,  concurred. 
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Pibrkepont,  J.  (Dissenting.)  This  case  presents  bat  a  single 
question.  Thte  intimate  commercial  relations  existing  between 
England  and  this  country  make  that  question  one  of  much 
practical  importance.  The  question  is  whether  a  citizen  of  New 
York  residing  in  England,  who  accepts  a  bill  of  exchange  pay- 
able there,  drawn  upon  him  by  a  merchant  of  New  York,  and 
after  such  acceptance  obtains  a  discharge  in  English  bankruptcy, 
of  which  the  holder  of  the  bill  had  no  notice,  can,  on  his  return 
to  New  York,  plead  such  discharge  in  bar  of  a  suit  brought  >y 
the  New  York  holder  of  the  bill. 

Four  years  after  the  United  States  had  achieved  their  inde- 
pendence, Lord  Thurlow  was  told  that  in  America  the  interest 
of  the  assignees,  under  the  English  bankrupt  law  was  not  regarded, 
and  he  observed  with  surprise  that  "  he  had  no  idea  of  any 
country  refusing  to  take  notice  of  the  rights  of  the  assignees 
under  their  laws,  and  he  believed  every  country  on  earth  would 
do  it  besides."  (Ex  parte  Blake,  1  Cox,  898.) 

Lord  Habdwick,  (in  Pipon  v.  Pipon,  Amb.  R,  25 ;  Thomas  v. 
Waikins,  2  Yes.,  86 ;)  Lord  Mansfield,  (in  Balentine  v>  Gobting, 
1  Cook's  Bankrupt  Laws,  487;  Wadham  v.  Marbw,  1  H.  BL, 
487,  note ;  8  East,  814 ;)  Lord  Camden,  (in  JoUet  v.  Depontkieu, 
1  H.  BL,  182,  note;)  Lord  Kenton,  (in  Hunter  v.  Potts,  4  Term. 
R,  182;)  Lord  Oh.  Clifford,  (in  Neal  v.  Oottingham,  1  H.  BL, 
182,  note;)  Lord  Thurlow,  (in  Ex  parte  Blake,  1  Cox,  898;) 
Lord  Loughborough,  (in  Sill  v.  Worswick,  1  H.  BL,  666-691 ;) 
Lord  Ellenborough,  (in  6  East,  181 ;)  and  Lord  Eldon,  (in 
SeUcrig  v.  Davis,  2  Dow.,  280;  2  Rose,  292,  in  House  of  Lords, 
A.  D.  1814;)  all  held  that,  as  regards  personal  property,  the  lex 
domicilii,  is  to  govern,  and  not  the  lex  ret  sitae;  while  each  of 
them  virtually,  and  some  of  them  explicitly  decided  that  an 
assignment  in  bankruptcy  must  be  considered  a  voluntary  assign- 
ment, and  for  valuable  consideration,  and  that  it  conveyed  the  per- 
sonal property  to  the  assignees  absolutely,  and  as  against  attaching 
creditore  in  foreign  countries.  And  in  the  case  of  SiU  v.  Worswick, 
Lord  Loughborough  observed,  that  it  was  a  clear  proposition, 
not  only  of  the  law  of  England  but  of  every  country  in  the 
world  where  law  had  the  semblance  of  science,  that  personal  pro- 
perty had  no  locality  and  was  subject  to  the  law  which  governs 
the  person,  both  with  respect  to  the  disposition  of  it  and  to 
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the  transmission  of  it,  either  by  succession  or  the  act  of  the 
party. 

Following  these  high  authorities,  Chancellor  Kent  held,  (in 
Holmes  v.  Bemsen,  4  J.  Ch.  R.,  460,)  that  a  debtor  in  England  owing 
a  house  in  New  York,  as  well  as  creditors  in  England,  being  de- 
clared a  bankrupt  in  England,  and  his  estate  being  duly  assigned, 
that  the  English  assignees  took  the  bankrupt's  property  wherever 
situated,  and  that  tne  attaching  creditor  in  New  York  acquired 
no  rights  in  the  bankrupt's  personal  estate  seized  in  New  York 
subsequent  to  the  bankruptcy.  But  this  opinion  of  the  Chancellor 
was  soon  after  questioned  in  a  suit  at  law  between  the  same  par- 
ties, (20  Johns.  R.,  254 ;)  and  within  a  few  years  after  it  became 
and  has  continued  to  be  the  settled  law  of  this  country  that  the 
lex  loci  rei  sitce  prevails  over  the  lex  domicilii  with  regard  to  the 
rule  of  preferences  in  case  of  insolvents'  estates;  and  that  the 
laws  of  other  governments  have  no  force  beyond  their  own  terri- 
torial limits,  and  can  have  no  operation  in  other  states  except 
upon  a  principle  of  comity ;  and  that  no  prior  assignment  in 
bankruptcy,  under  a  foreign  law,  will  be  permitted  to  prevail 
against  a  subsequent  attachment,  by  an  American  creditor,  of  the 
bankrupt's  effects  found  here.  (Greentoood  v.  Ourtis,  6  Mass.  R., 
878;  Oliver  v.  Townes,  14  Martin's  R.,  99;  Milne  v.  Moratory  6 
Binney's  R.,  863 ;  Ingrahamv.  Oeyer,  18  Mass.  R,  146 ;  Ogdenr. 
Saunders,  12  Wheat,  213 ;  Abraham  v.  Plestoro,  8  Wend.  R, 
688 ;  Hoyt  v.  Thompson,  1  Seld.,  840.) 

It  has  long  been  settled  that  a  discharge  under  a  State  law  is  no 
bar  to  a  suit  on  a  contract  existing  when  the  law  was  passed,  nor 
to  an  action  by  a  citizen  of  another  State  in  the  Courts  of  the 
United  States,  or  of  any  other  State  than  that  where  the  discharge 
was  obtained.  The  discharge  under  a  State  law  will  not  discharge 
a  debt  due  to  a  citizen  of  another  State.  (Sturges  v.  OrowninMdd, 
4  Wheat,  122;  Ogden  v.  Saunders,  12  Wheat,  218 ;  Cook  v.  Mof- 
fat, 5 How. U.  S.,  296;  Braynard  v.  Marshall, 8  Pick.,  194;  Baker 
v.  Wheaton,  6  Mass.,  609 ;  Savoye  v.  Marsh,  10  Mete,  694;  Hoyt 
v.  Thompson,  1  Seld.,  840 ;  Donnelly  v.  Oorbett,  8  id.,  600.) 

In  the  case  of  Donnelly  v.  Oorbett,  reported  in  the  8d  of  Selden, 
Corbett,  a  resident  of  South  Carolina,  purchased  goods  of  Don- 
nelly in  New  York,  and  gave  his  note  at  eight  months,  payable 
at  the  Bank  of  South  Carolina,  in  Charleston.    The  notes  being 
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dishonored,  the  plaintiff  brought  suit  in  the  Court  of  South  Caro- 
lina and  recovered  judgment  Subsequently  Corbett  obtained 
a  discharge  from  his  debts  under  the  insolvent  laws  of  South 
Carolina. 

The  plaintiff  afterwards  commenced  suit  upon  the  judgment, 
in  the  Supreme  Court  of  this  State,  and  the  defendant  pleaded  his 
discharge ;  the  Court  of  Appeals  held  that  the  discharge  was  no 
bar  to  the  action,  although  the  debtor  had  been  discharged  under 
the  laws  of  South  Carolina  where  he  had  always  resided ;  the  very 
place  designated  in  the  contract  for  its  performance,  and  although 
the  insolvent  laws  under  which  the  discharge  was  obtained  were 
in  full  force  at,  and  long  prior  to,  the  date  of  the  contract 

The  precise  question  now  before  us  was  decided  in  1851,  by 
Chief  Justice  Shaw,  of  the  Supreme  Court  of  Massachusetts,  in 
the  case  of  May  v.  Breed,  (7  Gush.,  15,)  giving  full  effect  to  the 
English  discharge  against  a  Massachusetts  creditor.  The  well 
considered  opinion  of  this  very  able  and  eminent  Judge  demands 
a  careful  and  most  respectful  consideration. 

The  learned  Judge  adopting  the  language  of  another,  says : 

"Thus  if  an  American  merchant  becomes  the  creditor  of  an 
Engfish  merchant  in  England,  and  the  English  merchant  becomes 
bankrupt  and  obtains  a  certificate  of  discharge,  the  American 
merchant  will  be  concluded  by  such  certificate,  for  it  is  reason- 
able to  suppose  that  both  parties  knew  of  the  existence  of  the 
bankrupt  laws  of  England,  and  the  contract  must  be  presumed 
to  have  been  made  with  reference  to  those  laws." 

The  learned  Judge  (at  p.  87)  further  says :  "  The  ground  upon 
which  the  principle  is  placed,  is  this,  that  the  law  of  the  place  of 
the  contract,  which  may  be  called  the  law  of  the  contract,  gives  it 
its  character,  makes  it  what  it  is,  fixes  its  limits  and  obligations, 
fixes  the  time  when  it  shall  commence,  how  it  shall  be  executed 
or  satisfied,  and  how  it  shall  be  terminated  and  discharged; 
when,  therefore,  such  contract  is  discharged  by  force  of  the  same 
law  which  gave  it  its  origin  and  effect,  it  is  extinguished  and  np 
longer  exists  as  a  contract" 

This  reasoning,  though  sound  in  general,  seems  not  strictly 
applicable  to  the  particular  case  under  discussion. 

The  obligation  of  the  English  trader  to  pay  the  New  York 
merchant  his  just  debt,  which,  by  accepting  the  draft,  he  pro- 
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mises  to  pay,  does  not  rest  upon  English  statutes.  Its  origin  is 
ancient  as  commerce,  and  existed  long  before  the  passage  of  the 
English  bankrupt  act  It  is  not,  therefore,  "sought  to  be  dis- 
charged by  force  of  the  same  law  which  gave  it  its  origin  and  effect" 

The  theory  seems  to  be,  that  a  discharge  in  bankruptcy  derives 
some  part  of  its  efficacy,  at  least,  from  the  contract  of  the  parties. 

An  absolute  discharge  from  an  honest  debt,  without  the  credi- 
tor's assent,  is  an  act  of  high  sovereignty,  which  overrides  all 
contract,  and  proceeds  against  the  creditor  purely  in  invitum.  The 
idea  that  it  rests  in  any  manner  upon  contract,  in  the  language  of 
Judge  Gardiner,  "scarcely  deserves  the  credit  of  plausibility." 
(DonneUy  v.  Corbett,  3  Seld.,  500.) 

There  is  no  doubt  that  acceptances  are  deemed  contracts  in  the 
country  where  they  are  made,  and  the  payments  axe  regulated  by 
the  laws  thereof.  But,  in  my  judgment,  the  bankrupt  acts  of 
England  in  no  possible  manner  enter  into  the  contract  of  accept- 
ance of  a  foreign  bill  of  exchange.  Those  laws  have  nothing 
whatever  to  do  with  the  "  validity,  nature,  obligations  or  interpreta- 
tion of  such  contract"  The  acceptance  may  justly  be  considered 
as  made  with  reference  to  the  English  law  relating  to  bills  of 
exchange ;  and,  if  the  acceptance  is  invalid  or  void  under  the 
English  law,  it  cannot  be  enforced  here.  But  the  original  inva- 
lidity of  the  contract  is  a  widely  different  thing  from  d  discharge, 
(by  mere  force  of  a  local  statute,)  of  a  just  and  valid  obligation. 

In  the  language  of  Chief  Justice  Parker,  "  We  must  look 
beyond  the  law  regulating  the  interpretation  of  a  contract  to  find 
the  grounds  upon  which  it  may  be  discharged."  {Blanchard  v. 
Russell,  18  Mass.,  1.) 

We  are  to  consider  what  effect  is  to  be  given  to  this  act  of  for- 
eign sovereignty,  by  which  one  of  our  own  citizens  is  to  be 
deprived  of  a  debt  admitted  to  be  justly  due. 

Upon  the  principle  of  comity  alone,  we  are  asked  to  give  fall 
force  to  the  discharge  which  is  pleaded. 

We 'have  already  seen  that  if  the  present  defendant  were  a  citi- 
zen of  New  Jersey,  pleading  a  like  discharge  under  the  laws  of 
that  State,  his  defense  would  be  of  no  validity.  It  is  urged, 
however,  that  the  Constitution  of  the  United  States  interposes  to 
deprive  the  citizen  of  New  Jersey  of  such  defense,  while  that 
instrument  cannot  operate  to  restrain  the  Parliament  of  Great 
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Britain  from  passing  such  bankrupt  laws  as  they  please;  and  that, 
by  the  comity  of  nations,  our  Courts  must  give  foil  effect  to  the 
English  bankrupt  act,  while  they  disregard  similar  laws  of  all  the 
aster  States ;  that  though  the  trainers  of  the  Constitution  of  the 
American  Union  regarded  such  laws  as  so  unjust  that  they  for- 
bid their  passage  by  the  different  States,  yet  comity  requires  that 
our  Courts  shall  give  foil  force  to  this  foreign  discharge,  which, 
if  obtained  under  the  laws  of  New  Jersey,  would  be  totally  dis- 
regarded. That  is  to  say,  the  same  defense,  (which,  if  interposed 
by  a  merchant  of  Hoboken,  we  must  reject,)  is  to  operate  with 
foil  power  when  pleaded  by  a  trader  of  Venice  or  Vienna. 

This  leads  us  to  a  consideration  of  what  this  comity  is,  which 
is  invoked  for  such  high  ends,  and  to  which  Chief  Justice  Shaw, 
in  the  case  above  cited,  gives  all  the  efficacy  which  the  defendant 
here  claims. 

It  seems  to  reach  something  beyond  the  "  golden  rule,"  and  re- 
quires us,  out  of  courtesy,  to  respect  those  foreign  laws  as  sacred, 
which,  if  made  in  our  own  confederacy,  we  deem  to  be  unjust 
It  claims  to  shield  the  citizen  who  has  become  a  bankrupt  trader 
in  London  from  the  payment  of  his  just  debts,  while  it  refuses 
any  such  protection  to  the  same  citizen  when  he  has  become  a 
bankrupt  trader  in  Charleston. 

The  learned  Lord  Chancellors,  above  cited,  in  alluding  to  the 
lights  of  assignees  in  bankruptcy,  speak  like  Englishmen  foil  of 
reverence  for  English  laws ;  but  whenever  a  debtor  in  England 
invokes  the  foreign  law  to  relieve  him  from  his  debt,  these  same 
Judges  invariably  discriminate,  and  respect  or  disregard  the 
foreign  law  according  as  they  deem  such  law  equitable  or  unjust ; 
and  although  they  assert  that  full  force  is  given  to  an  assignment 
in  English  bankruptcy,  "  wherever  justice  prevails  or  law  has 
the  semblance  of  science,"  yet  Lord  Ellbnbobough,  in  the  case 
cf  Potter  v.  Brawn,  (5  East,  124,)  cited  by  the  defendant  here, 
laid  it  down  as  a  doctrine  long  settled,  and,  as  he  expresses  it, 
"  laid  up  among  the  acknowledged  rules  of  jurisprudence,'1  that 
when  foreign  laws  clash  with  the  rights  of  British  subjects,  the 
foreign  laws  are  to  yield. 

The  recognition  of  foreign  statute  laws  at  all  has  never  had 
any  other  basis  than  that  of  mere  comity;  and  whether  the  cour- 
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tesy  should  be  extended  or  not,  has  uniformly,  in  England,  been 
left  to  the  discretion  of  the  Judges  as  the  cases  arose. 

One  case,  among  many,  will  suffice  to  illustrate  the  English 
rule  upon  this  subject. 

A  Dane,  named  Wolff,  became  a  trader  in  England,  and  was 
finally  naturalized.  Oxholm,  a  subject  of  the  King  of  Den- 
mark, residing  in  Copenhagen,  became  indebted  to  Wolff  in 
upwards  of  £2,100,  to  recover  which,  a  suit  was  commenced  in 
the  Courts  of  Denmark  against  Oxholm.  Pending  the  action, 
a  war  broke  out  between  England  and  Denmark ;  and  in  Sep- 
tember, 1807,  the  Danish  government  passed  a  law  requiring  all 
persons  to  render  an  account  of  all  debts  due  English  subjects, 
directing  the  same  to  be  paid  into  the  treasury  of  Denmark,  and 
provided  that  in  case  any  one  concealed  the  debt,  he  should  be 
proceeded  against  by  the  officers  of  the  Exchequer. 

As  the  case  was  in  Court,  there  could  be  no  concealment,  and 
Oxholm  was  compelled  to  pay  the  debt,  and  did  actually  pay 
it  into  the  treasury  of  Denmark  in  1812.  In  1814  Oxholm 
came  to  England,  and  was  there  arrested  by  the  assignees  of 
Wolff  for  this  very  debt.  He  pleaded  compulsory  payment 
under  the  laws  of  his  own  country.  The  cause  was  decided  by 
Lord  Ellenborough  in  1818,  and  Oxholm  was  obliged  to  pay 
the  money  over  again,  which  he  had  long  before  been  compelled 
to  pay  by  force  of  the  laws  of  Denmark.  {Wolff  v.  Oxholm,  6 
Maul.  &  Selw.,  92.) 

Lord  Ellenborough  suggests  a  doubt  whether  the  law  of 
Denmark  was  not  in  conflict  with  the  law  of  nations.  That  the 
Danish  law  was  in  conformity  with  international  law  will  be  found 
as  early  as  Yattel,  (Vattel,  lib.  2,  ch.  18,  §§  842,  848,  844;)  and 
as  late  as  the  case  of  Brown  v.  The  United  States,  reported  in  the 
8th  of  Cranch,  (8  Cranch,  110.) 

The  defendant  has  cited  two  cases,  one  from  the  Maine  Reports 
and  the  other  from  East's  Reports,  which  he  claims  are  analogoua 
Examination  will  show  them  to  be  different  In  the  case  of  Very 
v.  McEenry,  (29  Maine,  212,)  the  plaintiff  yrent  to  New  Bruns- 
wick, and  there  performed  labor,  which  was  the  foundation  of  the 
claim.  The  defendant  was  discharged  in  New  Brunswick,  and 
the  Court  in  Maine  gave  effect  to  the  discharge. 
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in  Potior  v.  Brown,  (5  East,  129,)  a  merchant  in  Baltimore 
drew  a  bill  upon  another  in  England.  The  bill  was  protested  for 
non-acceptance;  the  drawer  was  discharged  under  the  American 
bankrupt  act  of  1790,  and  the  discharge  was  held  to  be  a  bar  in 
England. 

In  deciding  that  case,  Lord  Ellenbobough  very  justly  observed : 
"  We  always  import,  together  with  their  persons,  the  existing 
relations  of  foreigners,  as  between  themselves,  according  to  the 
laws  of  their  own  countries ;  except,  indeed,  where  those  laws  clash 
with  the  rights  of  our  own  subjects  here"  This,  in  my  judgment, 
expresses  the  true  doctrine,  and  will  be  found  in  conformity  with 
the  settled  law  both  of  England  and  America. 

We  recognize  the  rights  of  foreign  assignees  under  a  voluntary 
assignment;  though  the  Courts  of  New  Jersey  seem  to  have 
denied  even  that 

But  we  do  not  regard  any  statutory  assignment  as  voluntary. 

By  comity, 'we  permit  English  assignees  in  bankruptcy,  and 
trustees  under  insolvent  laws  of  the  several  States,  to  prosecute 
claims  in  our  Courts,  and  to  recover  the  property  of  the  foreign 
insolvent,  except  where  the  rights  of  our  own  citizens  are  brought 
,  in  competition,  in  which  case  the  foreign  claimant,  under  foreign 
laws,  must  yield.  (Prentis  v.  Savage,  13  Mass.,  20 ;  Story's  Con£ 
Laws,  §  348 ;  Bank  of  Augusta  v.  Earle,  13  Peters,  520 ;  Hoyt  v. 
„  Thompson,  1  Seld.,  340 ;  Bard  v.  Poole,  2  Kern.,  505 ;  Penniman  v. 
Meigs,  9  J.  R,  325 ;  Abraham  v.  Plestoro,  8  Wend.,  539 ;  Holmes 
v.  Bemsen,  20  J.  B.,  265.) 

Let  us  see  whether  the  relations  between  a  drawer  and  holder 
of  a  bill  in  New  York  and  the  acceptor  in  London  are  altogether 
foreign,  so  that,  when  the  acceptor  comes  to  New  York,  we  can 
be  said  to  have  "  imported,  together  with  the  person,  aU  the  exist- 
ing relations/' 

When  a  merchant  in  New  York  draws  upon  his  banker  in  Lon- 
don, the  theory  is  that  the  banker  has  the  funds  of  the  drawer ;  and 
when  the  banker  accepts  the  draft,  he  admits  that  he  has  such  funds. 

A  Liverpool  merchant,  through  his  agent  here,  purchases  a 
thousand  barrels  of  flour  in  New  York,  and  ships  it  to  England ; 
nothing  is  said  about  the  time  of  payment ;  the  seller  draws  upon 
the  buyer  at  three  days'  sight;  the  bill  is  accepted,  payable  in 
London. 

Bosw.— Vol.  IV.  60 
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An  English  traveler  in  America  borrows  a  thousand  dollars  of 
his  friend  in  New  York,  and  gives  no  voucher.  On  his  return 
to  England,  the  friend  in  New  York  draws  upon  the  returned 
traveler,  who  accepts  the  bill,  payable  in  Liverpool.  In  each 
case,  the  acceptor  is  in  England,  and  the  contract  of  acceptance  is 
made  in  England ;  but  the  debt  arose  in  America.  The  obliga- 
tion existed  before  the  acceptance;  and  in  every  case,  (the  con- 
trary not  appearing,)  the  acceptor  admits  that  he  owed  to  the 
drawer  the  amount  of  the  bill  accepted. 

In  the  cases  put,  the  original  debt  was  contracted  in  America, 
and  not  in  England ;  and  in  no  case  of  acceptance  of  a  foreign 
bill  are  we  compelled  to  assume,  without  evidence,  that  the  obli- 
gation which  moved  the  acceptance  originated  in  the  country  of 
the  acceptor. 

In  these  supposed  cases,  one  of  flour  purchased  and  the  other 
of  money  borrowed  in  America  by  a  British  subject,  the  accept- 
ances go  to  protest,  the  debtor  obtains  a  discharge  in  English 
bankruptcy,  and  returns  to  New  York ;  and,  in  bar  of  suit  brought, 
pleads  such  discharge.  Are  we  called  upon,  by  the  comity  of 
nations,  to  allow  his  plea?  Are  all  the  relations  of  debtor  and 
creditor  existing  between  the  Englishman  and  the  American, 
foreign?  And  have  we  "imported  all  those  relations?"  It  is 
quite  certain  that  the  original  obligation  was  not  foreign  and  not 
imported;  and  (in  judgment  of  law)  there  being  no  evidence  to 
the  contrary,  an  acceptor  of  a  foreign  bill  admits,  by  hip  accept- 
ance, an  existing  obligation  due  to  the  drawer. 

I,  at  least,  cannot  assent  to  extend  a  higher  courtesy  towards 
the  statutes  of  Austria  or  England  than  towards  the  laws  of  our 
sister  States;  and  I  am  persuaded,  after  no  little  investigation, 
that  the  settled  law  of  England,  (notwithstanding  some  dicta  of 
her  Chancellors,)  is  now,  and  has  long  been,  in  harmony  with 
these  viewB. 

I  think  the  order  overruling  the  demurrer  should  be  reversed, 
with  leave  to  the  defendant  to  answer  over  in  twenty  days,  upon 
payment  of  costs  of  the  demurrer  and  of  this  appeal. 

Judgment  affirmed.1 

See  Robinson's  Practice,  vol  1,  p.  89,  ch.  xviii,  Title,  "Effect  of  discharge 
under  insolvent  or  bankrupt  law."    See,  also,  Smith  v.  Oardner,  onie,  p.  54. 
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Wm.  J.  Forbes,  Plaintiff  and  Respondent,  v.  Edgab  Logan, 
Receiver,  impleaded  with  Robert  and  Thomas  Waller,  Defend- 
ant and  Appellant 

1.  A  creditor's  suit,  by  a  judgment  creditor  having  an  execution  thereon  re- 
tained unsatisfied,  to  set  aside  an  assignment  as  fraudulent,  and  reach  the 
property  assigned,  can  be  maintained,-  notwithstanding  the  summons  and 
complaint  in  it,  and  an  injunction  granted  thereon,  were  served  on  the  six- 
tieth day  after  the  receipt  by  the  Sheriff  of  such  execution  to  be  executed, 
and  the  execution  was  actually  returned  by  the  request  of  the  plaintiff's 
attorney  on  the  seventh  day  after  its  receipt  by  the  Sheriff,  and  the  com- 
plaint was  verified  and  such  injunction  was  granted  on  that  alone,  on  the 
fifty-fourth  day  after  such  execution  was  so  received.  (Per  Hoffman  and 
Mohorief,  J.  J.) 

2.  Hdd,  (by  Bosworth,  Ch,  J.,  dissenting,)  that  such  an  action  cannot  be 
brought  until  after  the  return  day  of  the  execution  has  passed;  that  such 
was  the  settled  rule  before  the  Code,  and  that  the  Code  has  not  abrogated 
it;  and  that  especially  should  it  be  enforced  when  the  action  is  commenced 
before  the  return  day,  upon  a  return  procured  to  be  made,  within  seven 
days  after  the  execution  was  issued,  by  the  written  request  of  the  attorney 
issuing  it 

•  (Before  Bosworth,  Ch.  J.,  and  Hoffman  and  MoNomxr,  J.  J.) 
.  Heard,  January  7 ;  decided,  April  9, 1859. 

This  is  an  appeal  from  a  judgment  setting  aside  an  assignment 
executed  by  Robert  Waller  to  Thomas  Waller,  November  28, 
1866,  as  being  fraudulent  and  void,  as  against  the  creditors  of  the 
assignor.  The  appeal  is  taken  on  behalf  of  Logan,  the  receiver, 
who  was  made  a  defendant  by  the  supplemental  complaint  Logan 
had,  on  the  28th  of  November,  1856,  been  appointed  Receiver 
of  the  assigned  property,  iri  a  suit  brought  by  other  creditors  of 
the  assignor  to  procure  the  removal  of  the  assignee,  and  the 
appointment  of  a  Receiver  in  his  place  and  stead,  to  execute  the 
said  assignment,  and  dispose  of  said  properly  according  to  its  pro- 
visions. The  original  action  of  the  plaintiff,  Forbes,  was  brought 
by  him  as  a  judgment  creditor  of  the  assignor,  after  execution 
had  been  Issued  thereon  and  returned  unsatisfied  in  the  manner 
hereafter  stated.  Subsequently  the  Receiver,  Logan,  was  directed 
to  be  made  a  party  by  supplemental  complaint,  and  this  being 
done,  he  put  in  an  answer  to  the  original  and  supplemental  com- 
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plaint  The  cause  t>eing  at  issue  as  to  all  the  parties,  was  tried 
at  Special  Term  before  Mr.  Justice  Slosson,  without  a  jury,  in 
January,  1858,  who  directed  a  judgment  to  be  entered  in  fkvor 
of  the  plaintiff,  from  which  the  present  appeal  is  taken. 

In  relation  to  the  judgment  and  execution  of  the  plaintiff  against 
the  assignor,  the  Judge  found  as  follows : 

"  That  the  plaintiff  re<k>vered  against  the  said  Robert  Waller 
the  judgment  stated  in  the  complaint,  for  the  amount,  and  at  the 
time  therein  alleged,  which  was  duly  docketed,  as  stated  in  said 
complaint,  and  which  judgment  was  recovered  upon  an  indebted- 
ness existing  at  the  time  of  the  execution  of  said  assignment" 
(The  complaint  alleged  the  recovery,  on  the  2d  of  June,  1856, 
of  a  judgment  in  the  Supreme  Court,  in  favor  of  the  plaintiff, 
against  Robert  Waller,  for  $5,764.47.)  "That  execution  was 
issued  upon  said  j  pigment  on  the  2d  June,  1856,  to  the  Sheriff 
of  the  city  and  county  of  New  York,  which  execution  was  re- 
turned by  said  Sheriff,  with  the  return  of '  no  property'  indorsed, 
on  the  ninth  of  June,  1856,  and  that  the  same  was  so  returned 
by  the  request  of  the  plaintiff,  by  his  attorney,  in  writing,  which 
written  request  is  set  forth  in  the  Case ;  that  the  plaintiff's  attor- 
ney applied  at  the  Sheriff's  office,  to  Mr.  Ludlow,  the  assistant 
of  Deputy  Sheriff  Wilson,  in  whose  hands  the  said  execution 
was,  to  return  the  execution,  and  that  said  Ludlow  informed  said 
attorney  that  he  and  said  Wilson  had  investigated  and  ascertained 
there  was  no  property  of  the  defendant  on  which  they  would 
levy  without  the  Sheriff  being  indemnified.  That  said  Ludlow 
tad  not  gone  personally  to  the  storp  in  Cedar  street,  (the  assign- 
or's place  of  business,)  or  to  any  other  place,  to  levy  on  goods, 
nor  had  any  Sheriff's  juiy  been  called  to  try  the  title  to  any 
property.  That  no  levy  was  made  under  said  execution  on  any 
property,  and  that  personal  property  not  exempt  from  execution, 
and  purporting  to  be  assigned  by  said  assignment,  was  in  the 
store  No.  Cedar  street,  which  had  been  occupied  by  said  Robert 
Waller  prior  to  the  execution  and  delivery  of  said  assignment, 
during  the  time  that  said  execution  was  in  the  hands  of  the  said 
Sheriff." 

The  letter  or  written  request  of  the  plaintiff's  attorney  is  as 
follows: 
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"SUPREME  COURT. 


14  William  J.  Forbes 

v. 

"  Robert  Waller. 


"  To  John  Obseb,  Esq.,  Sheriff  of  the  city  and  county  of  New 
York: 
"  Sir — Please  return  the  execution  in  the  above  entitled  cause, 
delivered  to  you  on  the  2d  of  June,  1856,  immediately,  as  there 
is  probably  no  personal  or  real  estate  belonging  to  the  defendant 
in  your  county,  out  of  which  the  amount  or  any  portion  of  the 
same  can  be  made. 

"  Dated  New  York,  6th  June,  1856. 

"Yours,  &c, 

"F.  R.  Sherman, 
."Plaintiff's  Attorney,  74  Wall  street" 

The  Judge  states  the  various  facts  which  he  found,  and  an 
which  he  held  that  the  assignment  was  fraudulent,  and  intended 
to  hinder,  delay  and  defraud  creditors. 

He  found,  as  a  conclusion  of  law,  "that  the  plaintiff  could 
maintain  the  action,  notwithstanding  the  return  of  the  execution, 
at  the  written  request  of  his  attorney,  Beven  days  after  its  delivery 
to  the  Sheriff,  under  the  facts  above  found." 

The  assignment  comprised  all  the  goods,  chattels,  and  merchan- 
dise, bills  and  notes,  choses  in  action,  accounts  and  demands  and 
other  property,  whether  real  or  personal,  of  the  assignor,  (the 
same  purporting  to  be  set  forth  in  the  schedule  annexed  to  said 
assignment.)  That  schedule  enumerated  cash,  goods,  debts, 
unsettled  claims,  and  "all  other  property,  claim,  and  interest,  of 
any  kind  whatsoever,  and  wheresoever  situated,  belonging  to 
said  Robert  Waller,"  as  being  the  property  so  assigned. 

The  material  part  of  the  judgment  appealed  from  is  as  follows : 
"  That  the  assignment  of  the  defendant,  Robert  Waller,  is  fraudu- 
lent and  void  as  against  the  plaintiff;  that  the  plaintiff  recover 
out  of  the  assigned  estate,  or  the  proceeds  thereof,  in  the  hands 
of  the  Receiver,  the  sum  of  $5,764.47,  the  amount  of  the  judg- 
ment, with  interest  and  costs,  or  so  much  thereof  as  the  funds  in 
his  hands  will  pay,  after  deducting  his  commissions." 
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The  Case  shows  that  the  original  complaint  herein  was  verified 
on  the  25th  of  July,  1856 ;  and  that  on  such  complaint  and  on 
that  alone,  the  plaintiff  applied  to  a  Judge  of  the  Court  on  the 
26th,  and  obtained  an  injunction  against  the  defendants,  and 
that  said  complaint,  injunction  and  the  summons  were  served 
on  the  defendants  therein  on  the  1st  of  August,  1856,  and  these 
facts  are  stated  in  the  supplemental  complaint 

That  Logan  was  appointed  Receiver  as  aforesaid  on  the  28th 
of  November,  1856,  after  the  action  upon  the  original  complaint 
was  at  issue,  and  on  that  day  Robert  and  Thomas  Waller  trans- 
ferred ami  delivered  the  assigned  property  to  Logan,  as  such 
Receiver. 

Exceptions  were  duly  taken  to  the  conclusions  of  law  embraced 
in  the  final  decision  of  the  Judge.  Some  exceptions  were  also 
taken  to  various  decisions  made  during  the  progress  of  the  trial, 
which  are  not  here  noticed,  as  they  are  not  discussed  in  the  opin- 
ions delivered  at  General  Term.  Those  which  are  discussed,  are 
so  stated  in  the  opinion  of  Mr.  Justice  Hoffman,  as  to  render 
ftirther  details  unnecessary. 

J.  Larocque,  for  appellant 

F.  R  Sherman,  for  respondent 

Hoffman,  J,  The  firet  question  is,  whether  the  plaintiff  is  in 
a  position  to  sustain  this  action  in  consequence  of  the  direction 
of  his  attorney  to  return  the  execution  within  seven  days,  and  its 
*  actual  return  within  that  time.  > 

There  are  certain  facts  in  the  case,  besides  those  noticed  by  the 
Judge,  of  no  little  consequence. 

On  the  2d  day  of  June,  1856,  the  judgment  was  entered  and 
docketed.  On  the  same  day  the  execution  was  tested  and  deli- 
vered to  the  Sheriff  This  was  returned  on  the  9th  day  of  June 
unsatisfied,  in  pursuance  of  the  written  direction  of  the  attorney, 
dated  the  5th,  (and  before  stated  at  length.) 

The  counsel  for  the  Receiver  produced  this  testimony. 

The  original  action  was  commenced  to  set  aside  the  assignment 
in  question,  by  service  of  a  summons  with  the  complaint,  on  the 
1st  day  of  August,  1856.    The  complaint  was  sworn  to  on  the 
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25th  day  of  July,  and  on  the  26th  day  of  July,  a  preliminary 
order  for  an  injunction  was  allowed  with  an  order  to  show  cause 
on  the  4th  day  of  August 

The  original  and  supplemental  complaint  stated  the  teuing 
and  due  return  of  the  execution,  so  that  no  objection  appeared  on 
their  face ;  and  the  answers  of  the  assignor  and  assignee  by  not 
denying,  admitted  all  the  allegations  of  the  complaint  on  this  sub- 
ject  The  Receiver,  in  his  answer  to  the  supplemental  complaint, 
stated  a  want  of  knowledge  or  information,  and  controverted 
these  among  other  allegations.  The  Receiver,  it  should  be 
noticed,  was  appoii^ed  in  a  suit  brought  by  one  Dickinson,  as  a 
creditor  under  the  assignment,  to  remove  the  assignee  and  dis- 
tribute the  fund  That  suit  was  commenced  in  May,  1856,  and 
an  injunction  allowed  op  the  9th  of  that  month,  restraining  the 
assignee  and  assignor  from  any  interference  with  the  property, 
and  on  the  18th  day  of  October,  1856,  an  order  of  reference  to 
appoint  a  Receiver  was  made,  and  on  the  28th  day  of  November, 
1856,  the  Receiver  was  duly  appointed.  Liberty  to  bring  him 
into  this  suit  by  supplemental  complaint  was  granted  by  an  order 
made  on  the  20th  day  of  March,  1857. 

The  assignment  purported  to  transfer  the  whole  property,  real 
and  personal,  of  the  assignor. 

An  action,  like  the  present,  toset  aside  an  alleged  fraudulent  trans- 
fer of  property,  may  be  brought  by  the  judgment  creditor,  notwith- 
standing the  provisions  as  to  supplementary  proceedings,  and  the 
method  of  redress  thus  given.  The  old  rules  and  principles  of  the 
Court  of  Chancery  must  afford  the  guide,  although  the  Code  may 
be  resorted  to  for  aid  and  explanation.  If  thesis  anything  hostile 
to  the  former  course  of  proceedings,  the  Code  would  controL 

It  may  be  useful,  first,  to  advert  to  the  rules  which  at  different 
periods  prevailed  as  to  the  issuing  and  return  of  an  execution.  It 
will  aid  our  examination,  and  in  some  respects  it  becomes  im- 
portant 

By  the  common  law,  the  Sheriff  was  not  obliged  to  return  a 
writ  of  execution  until  he  was  ruled  so  to  do.  (Watson  on  She- 
riff 68 ;  id.,  108 ;  Cheasdy  v.  Barnes,  10  East's  R,  72.)  There  was 
an  exception  in  case  of  an  degiL  (See,  also,  6  East's  &,  560.) 
,  By  our  statute,  (1  R.  S.,  1818!  818,)  two  common  day*  of  up- 
turn were  established. 
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Process  issued  in  term  might  be  tested  any  day  in  that  term, 
and  be  made  returnable  any  day  in  that  term,  or  the  next  term. 
If  issued  in  vacation,  it  might  be  tested  in  any  previous  term, 
and  b6  made  returnable  on  any  day  in  the  next  term. 

The  Revised  Statutes  of  1880  adopted  the  same  provision, 
with  some  others,  as  to  the  duration  of  the  terms,  and  as  respects 
the  issuing  test  and  return  of  process,  not  necessary  to  be  noticed. 
(2  R.S.,  197,  §§4,  5,  6.) 

It  was  the  law  under  these  provisions,  that  the  Sheriff  was 
bound  to  return  the  writ  on  the  return  day  without  being  ruled, 
and  he  might  be  sued  in  trespass  on  the  case,  or  be  liable  to  an 
attachment  or  amerciament  for  neglect 

By  the  general  rule  of  law,  also,  the  Sheriff  could  not  exe- 
cute a  writ  after  the  return  day,  though  he  might  perfect  pro- 
ceedings commenced  before.  (VaH v. Lewis, 4  Johns.  R, 460.)  A 
return  and  a  new  writ,  or  perhaps  a  continuance  on  the  roll 
merely,  was  necessary.  (Deuoe  v.  MHott,  2  Caines'  R,  248 ;  see 
The  Mayor,  Ac.,  v.  Evertson,  1  Cow.  R,  86.) 

This  system  continued  until  the  statute  of  May  the  14th,  1840. 
By  that,  &JL  fa.  might  "  be  tested  and  issued  at  any  time  after  the 
expiration  of  thirty  days  from  the  entry  of  the  judgment;  and 
such  writ  shall  be  made  returnable  sixty  days  after  the  receipt 
thereof  by  the  Sheriff  or  other  officer."  (Sess.  L.,  1840,  p.  884,  §  24.) 

This  appears  to  bear  the  construction  that  the  writ  could  not 
be  returned  before  the  end  of  the  sixty  days.  I  do  not  know 
whether  this  point  has  been  decided. 

By  the  Code,  (§  290,)  the  execution  "  shall  be  returnable  within 
sixty  days  after  its  receipt  by  the  officer,  to  the  clerk  with  whom 
the  judgment  is  filed." 

It  is  well  settled  under  this  provision^  that  the  execution  may 
be  returned  at  any  time  within  the  sixty  days,  so  as  to  warrant 
proceedings  under  section  292  of  the  Code.  Collusion  or  fraud 
may  be  shown,  and  will  defeat  the  proceeding.  (JEngle  v.  Bonneau, 
2Sandf.  S. C. R,  679, and  cases ;  1  Code  R,  107 ;  Jforange v. Eir 
wards,  1  E.  D.  Smith  R,  414;  Livingston  v.  Cleavdand,  5  How. 
R,  896 ;  Jones  v.  Porter,  6  id.,  286.) 

In  Livingston  v.  Ckaveland;  {supra,)  the  subject  was  fully  exa- 
mined ;  Mr.  Justice  Mason  delivering  the  opinion  of  the  Court 
Oassidy  v.  Meacham,  (8  Paige  R,  811,)  and  Williams  v.  Hog* 
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boom,  (8  Paige  R,  469,)  were  admitted  to  have  settled  the  rule 
in  Chancery  before  the  Code,  that  a  bill  could  not  be  filed  until 
after  the  return  day,  although  the  execution  had  been  returned 
before;  The  statute  and  law,  before  the  act  of  1840,  and  the 
rule  under  that  act  were  examined,  and  the  distinction  taken 
upon  the  language  of  sections  289  and  290  of  the  Code,  that  now 
the  Sheriff  may  legally  return  the  execution  within  the  sixty  days 
whenever  he  has  made  diligent  search  for  property,  and  become 
satisfied  that  the  defendant  has  not  property  to  satisfy  the  same 
or  any  part  thereof.  It  is  to  be  presumed  that  the  Sheriff  has 
done  his  duty  in  searching  for  property,  when  he  has  made  his 
return  nulla  bona. 

The  case  of  Jones  v.  Porter,  (supra,)  was  before  Mr.  Justice 
Pabksr,  at  Special  Term.    It  is  very  strong  upon  this  point 

Judge  Rowley,  the  County  Judge,  in  Messenger  v.  Fish,  (1 
Code  R.,  106,)  stated  the  reasons  for  such  a  construction  of  the 
Code  with  much  force. 

It  is  to  be  deduced  from  these  cases,  that  when  nothing  appears 
but  the  feet  of  a  return  directed  to  be  made  by  the  plaintiff  or 
his  attorney,  the  inference  is  that  the  Sheriff  was  not  left  to  his 
proper  efforts  to  collect  the  amount,  but  that  the  intervention 
with  his  duty  was  from  some  improper  or  vexatious  motive. 
But,  under  these  decisions,  jurisdiction  would  appear  to  be  acquired, 
whether  the  execution  is  returned  before  or  after  the  end  of  the 
sixty  days.  The  defendant  has  no  longer  the  absolute  right  to 
say  that  this  extraordinary  remedy  may  not  be  resorted  to  until 
the  full  period  given  by  the  law  for  him  to  pay  the  debt  under  an 
execution  has  elapsed,  or  until  efforts  to  collect  it  by  the  legal 
process  have  proved  ineffectual  for  that  period.  The  time  is  no 
longer  absolutely  given  him,  when  the  Sheriff  is  authorized  by 
law,  on  his  own  responsibility,  to  abridge  it 

Thus,  it  seems  to  me,  that  an  official,  voluntary  return  by  the 
Sheriff;  before  the  end  of  the  sixty  days,  may  be  treated  as  a 
compliance  with  what  the  statute  deems  it  essential  to  establish— <- 
that  the  legal  remedy  has  been  exhausted.  He  subjects  himself 
to  a  liability  for  a  false  return,  in  case  property  could  be  shown 
which  might  have  been  reached,  and  acts  at  his  peril. 

This  course  of  reasoning  may  justly  be  regarded  as  of  little 
weight  when  the  plaintiff)  or  his  attorney,  has  directed  the  return 
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of  the  execution,  and  promptly,  upon  its  being  isBued.  The  the- 
ory upon  which  an  action  like  the  present  proceeds,  must  always 
be  regarded. 

While  an  execution  is  in  the  hands  of  a  Sheriff,  all  leviable 
personal  property  is  affected  by  its  lien,  under  and  by  force  of  the 
statute.  While  it  was  in  life,  a  bill  to  set  aside  a  fraudulent  trans- 
fer, which  interferes  with  the  levy,  might  be  sustained,  because 
the  lien  existed  But  if  the  execution  is  returned  the  lien  was 
lost,  and  the  right  to  sustain  the  action,  ap^rt  from  statutory  pro- 
vision, was  also  lost  (McElwain  v.  Willis,  9  Wend.  R,  548 'r 
Weed  v.  Pierce,  9  Cow.  R,  728;  Watrous  v.  Lathrop,  4  Sandt 
S.  C.  R;  700;  Ouyler  v.  Aforeland,  6  Paige  R,  278;  Crippen  v. 
Hudson,  8  Kern.  R,  161 ;  Bishop  v.  Hdlsey,  8  Abbott  R, 
400.) 

But  it  was  equally  clear,  that  a  bill  in  equity,  to  reach  equita- 
ble interests  and  choses  in  action,  could  not  be  filed  until  after 
execution  returned  unsatisfied ;  and  then  the  authorities  before 
referred  to,  settled  that  the  creditor  must  wait  until  the  return 
day,  which  the  law  had  prescribed,  had  passed. 
.  The  anomaly  might  then  apparently  exist,  that,  if  the  execu- 
tion was  returned,  leviable  property  could  not  be  touched  \  and, 
if  it  was  not  returned,  equitable  interests  could  not  be  reached. 
The  relief,  where  a  fraudulent  transfer  comprised  both,  would 
seem  imperfect 

The  Revised  Statutes  met  this  difficulty  by  providing  that  after 
execution  returned  unsatisfied,  property  of  every  description, 
whether  it  could  have  been  taken  on  execution  or  not,  might  be 
applied  to  the  demand.  (2  R  S.,  174,  §  42.) 

Thus,  then,  the  relief  which  was  to  be  given  to  a  creditor  fail- 
ing to  realize  his  demand  at  law  by  the  usual  process,  was  given, 
with  these  restrictions,  and  upon  the  condition  of  these  rules  being 
observed  by  him. 

There  is  one  view  in  which  the  case  presents  a  very  dose 
point  This  action  was  not  commenced  until  the  1st  day  of 
August  The  filing  of  the  bill  under  the  old  Chancery  system 
was  not  the  commencement  of  an  action,  but  only  the  service  of 
a  subpoena,  or  a  bona  fide  attempt  to  serve  it  (1  Paige  R,  584; 
10  id.,  1.)  Sections  99  and  127  appear  to  be  decisive  of  the 
same  rule  under  the  Code.    The  fact  that  an  injunction  order 
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Was  obtained  on  the  26th  day  of  July,  which  was  served  with 
the  summons  and  complaint,  does  not  appear  to  me  to  affect  this 
view  of  the  case.  It  is  true  that  by  section  189  of  the  Code,  the 
Court  is  deemed  to  have  jurisdiction  of  a  case,  and  to  have  con- 
trol of  the  subsequent  proceedings,  from  the  allowance  of  a  pro- 
visional remedy,  as  well  as  from  service  of  a  summons.  But  as 
to  the  parties,  an  injunction  would  be  inoperative  until  served, 
and  an  attachment  until  levied. 

By  the  290th  section,  the  writ  is  to  be  returnable  within  sixty- 
days  after  its  receipt  by  the  Sheriff. 

Whatever  might  be  the  rule  upon  the  exclusion  or  inclusion 
of  the  day  of  the  delivery  of  the  writ,  un<Jer  the  Revised  Statutes, 
and  cases  upon  the  subject  generally,  (1  R.  S.,  605 ;  8  Barb.  R., 
884,)  the  Code  has  prescribed  a  definite  rule  which  must  govern 
the  present  case. 

By  section  407,  the  time  within  which  an  act  is  to  be  done,  as 
herein  provided,  shall  be  computed  by  excluding  the  first  day, 
and  including  the  last  If  the  last  day  be  Sunday  it  shall  be 
excluded. 

Then  the  sixty  days  allowed  fbr  the  return  of  this  writ  ended  on 
the  1st  day  of  August,  and  the  suit  was  commenced  on  the  1st 
day  of  August. 

Had  the  action  been  commenced  on  the  2d  day  of  the  month, 
I  apprehend  that  by  the  strictest  rule  it  would  have  been  sus- 
tained, and  I  do  not  think  the  fact  of  the  attorney's  procuring 
or  directing  a  premature  return  would  have  varied  the  case. 

It  appears  to  have  been  admitted,  that  a  Sheriff  might  have 
returned  an  execution  on  the  morning  of  the  return  day,  and 
would  not  be  liable,  although  he  might  subsequently  have  ex- 
ecuted the  writ,  provided  he  had  used  due  diligence  before.  (Hen- 
mann  v.  Border^  10  Wend.  R,  867.)  "We  are  warranted  in 
presuming  that  the  action  was  commenced  after  the  actual  return 
on  the  last  day. 

The  proposition  upon  which  I  think  the  present  action  can  be 
maintained  is  this,  that  although  an  execution  has  been  returned 
at  the  direct  instigation  of  the  plaintiff  or  his  attorney,  yet  if  the 
action  be  to  set  aside  a  fraudulent  assignment,  and  is  not  com- 
menced until  after,  or  on  the  actual  return  day,  it  can  be  sustained ; 
and  further,  that  in  the  present  instance,  this  conclusion  is  greatly 
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strengthened  by  the  fact,  that  at  the  time  of  the  delivery  of  the 
t  execution,  and  through  the  whole  period  of  the  sixty  days,  the 
assignor,  (the  debtor,)  and  the  assignee  were  under  an  injunction 
prohibiting  their  application  of  any  property  to  the  payment  of 
the  creditors'  demands. 

I  forbear  to  enter  upon  the  consideration  of  other  cases  in 
which  the  right  to  sustain  such  an  action  may  exist,  without 
these  circumstances,  even  where  the  attorney  has  interfered. 
Without  at  all  saying,  nothing  will  suffice  but  what  is  found  in 
the  present  case,  I  think  there  is  sufficient  here. 

2.  The  learned  Judge  has  found  as  matter  of  fact  that  the  as- 
signment was  not  accompanied  by  an  immediate  delivery,  or 
followed  by  any  actual  or  continued  change  of  possession  of  the 
assigned  property,  but  was  made  with  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  the  said  Robert  Waller. 

We  are  not  able  to  say  that  this  result  is  wrong  upon  the  evi- 
dence. On  the  contrary  the  circumstances  of  possession,  control, 
contracts,  and  negotiations  of  the  assignor  which  have  been 
proved,  appear  to  us  to  warrant  it 

S.  There  are  some  exceptions  to  the  ruling  of  the  Judge  during 
the  trial  which  require  observation.  \ 

As  to  the  objection  by  the  Receiver  to  the  question,  whether 
the  object  of  the  assignor  was  not  to  prevent  sacrifices  in  making 
the  assignment?  He  could  have  been  asked  by  the  defendant  in 
support  of  the  assignment,  whether  he  intended  to  defraud  credi- 
tors. (4  Kern.  R,  568.)  Much  more  may  he  be  asked  as  to  his 
intentions  and  objects,  by  the  adverse  party. 

The  other  question  which  the  defendant  asked,  and  the  Court 
rejected,  was,  whether  there  was  any  agreement  between  the 
assignor  and  the  assignee,  that  he  (the  assignor)  was  to  continue 
in  possession  of  the  property  ?  (To  the  decision  excluding  an 
answer  to  this  question,  the  appellant  excepted.) 

It  may  be  that  this  ought  to  have  been  allowed.  But  when 
the  fact  of  an  actual  continuance  in  possession  is  made  out  by 
competent  evidence,  the  fact  whether  there  was  or  was  not  a 
prior  agreement  for  it,  seems  immaterial. 

I  think  the  judgment  should  be  affirmed. 

Monckikf,  J.,  concurred 
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Bosworth,  Ch.  J.  (Dissenting.)  It  was  settled  law,  prior  to 
the  Code,  that  a  creditor's  bill,  to  reach  the  choses  in  action  of  the 
judgment  debtor,  could  not  be  filed,  until  an  execution  had  been 
issued  and  returned  unsatisfied.  And  although  an  execution  had 
been  so  issued  and  in  fact  returned,  such  a  bill  could  not  be  filed 
until  after  the  return  day  of  the  execution  was  passed.  (McElmain 
v.  Willis,  9  Wend.,  548 ;  Orippen  v.  Hudson,  8  Kern.,  161.) 

That  such  a  bill  could  "hot  be  filed  until  after  the  return  day 
of  the  execution,  was  decided  in  Cassidy  v.  Meaclvam,  (3  Paige, 
311,)  and  the  rule  was  re-asserted  in  Williams  v.  Hogdxxm,  (8  id., 
469.) 

In  Orippen  v.  Hudson,  (supra,)  it  was  declared  that  the  rule 
since  the  Code,  is  the  same  as  it  was  before  the  Code  was  enacted- 
The  preexisting  practice  not  inconsistent  with  the  Code,  is  by 
the  Code  continued  in  force.  (Code,  §  469.)  * 

In  the  present  case,  the  execution  was  issued  on  the  2d  of  June, 
1856,  and  returned  on  the  9th  of  the  same  month,  and  this  action 
was  so  far  commenced  on  the  25th  of  July,  1856,  the  fifty-third 
day  after  the  execution  was  issued,  that  the  complaint  was  verified 
on  that  day.  An  injunction  was  granted  on  the  26th,  and  these 
papers  and  the  summons  were  served  on  the  1st  of  August,  1856, 
the  sixtieth  day  after  the  execution  was  received  by  the  Sheriff. 

By  the  Code,  an  execution  is  "  returnable  within  sixty  days 
after  its  receipt  by  the  officer"  to  whom  it  is  directed.  (Code,  § 
290.) 

This  action,  as  a  creditor's  suit  to  reach  property  not  liable  to 
be  levied  upon  by  an  execution,  cannot  be  maintained.  It  was 
commenced  before  the  return  day  of  the  execution ;  and  the  exe- 
cution was  actually  returned  within  seven  days  after  it  was  issued, 
at  the  written  request  of  the  attorney  of  the  plaintiff  in  such  exe- 
cution. 

Can  it  be  sustained,  as  a  suit  by  a  judgment  creditor,  who,  at 
tie  time  it  was  commenced,  had  a  specific  lien  upon  the  property 
which  he  seeks  to  reach;  to  remove,  through  the  aid  of  a  court 
of  equity,  a  fraudulent  obstruction  interposed  by  the  debtor  to  the 
executionof  process  by  which,  but  for  such  fraudulent  obstruction, 
the  property  might  be  levied  upon  and  sold  ?  Whether  the  pro- 
perty which  the  creditor  seeks  to  reach  be  real  or  personal,  if  the 
latter  be  properly  leviable  by  execution,  it  is  essential  to  his  right  to 
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institute  a  suit  to  remove  a  fraudulent  transfer  of  it,  that  he  has 
"  obtained  a  lien  on  such  property." 

If  it  be  real,  he  must  have  a  judgment  docketed,  which  would 
be  a  legal  lien,  if  the  fraudulent  transfer  had  not  been  mad&  If 
it  be  personal,  he  must  have  issued  an  execution  and  have  had  a 
levy  made  on  the  property ;  either  an  actual  levy,  or  a  construc- 
tive one,  by  having  placed  the  execution  in  the  Sheriff's  hands 
to  be  executed.  (McElwain  v.  Willis,  supra;  Greenwood  v.  Brod- 
head,  8  Barb.,  598-597 ;  approved  by  the  Court  of  Appeals,  in 
Orippen  v.  Hudson,  3  Kern,  161.) 

If  it  be  settled  that  an  execution  must  be  issued  to  the  Sheriff 
to  be  levied,  to  create  a  right  to  institute  such  a  suit,  it  would 
seem  to  be  illogical  to  hold  that  the  creditor  may  procure  his  exe- 
cution to  be  immediately  returned,  and  then  commence  such  a 
suit 

The  moment  the  execution  is  so  returned,  the  creditor  ceases 
to  have  any  lien,  either  actual  or  constructive,  on  such  personal 
property.  And  if  the  existence  of  the  lien  is  essential  to  the 
right  of  action,  it  would  seem  to  follow,  that  the  plaintiff  had  no 
right  of  action  in  respect  to  such  property,  when  this  suit  was 
commenced.  It  is  quite  clear,  that  any  other  creditor,  by  levying 
on  the  property  in  question,  (i  &,  on  such  of  it  as  could  be  taken 
upon  execution,)  between  the  actual  return  of  the  plaintiff's  exe- 
cution and  the  appointment  of  a  Beceiver,  would  hold  the  pro- 
perty in  preference  to  this  plaintiff. 

If  another  creditor,  by  levying  an  execution  before  the  appoint- 
ment of  a  Beceiver,  can  wholly  defeat  the  action,  that  fact  would 
furnish  a  strong  argument  against  assuming  jurisdiction  over  it. 

In  McElwain  v.  Willis,  (9  Wend.,  561,)  Mr.  Justice  Nelson 
said,  that  "the  property  out  of  which  the  judgment  creditor  is 
seeking  to  satisfy  his  debt,  must  be  subject  to  the  judgment  if 
real,  and  to  execution  if  personal  property.  The  jurisdiction  of 
the  Court  rests  upon  the  right  or  title  to  the  property  in  question, 
acquired  by  the  proceeding  at  law  upon  the  judgment  or  execu- 
tion, and  consequently  the  return  of  the  latter  by  the  officer  is 
not  only  not  essential,  but  would  be  fatal  to  the  relief  sought" 

In  the  same  case,  Senator  Tract  said, "  the  plaintiff  must  show 
that  he  has  issued  an  execution  into  the  county  where  the  pro- 
perty is  situated,  and  obtained  a  specific  lien  thereon,  by  the 
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actual  or  constructive  levy  of  the  Sheriff"  As  the  aid  of  the 
Court  is  sought  to  enforce  a  legal  lien,  "  it  is  indispensable  it 
should  appear  from  the  bill  that  this  legal  lien  then  exists."  (Id., 
568,  569.) 

This  rule  is  stated  in  terms  as  explicit,  in  Greenwood  v.  Brod 
head,  (8  Barb.,  597,)  and  in  Crippen  v.  Hudson.  (8  Kern.,  167.) 

For  these  reasons,  I  think  the  action  cannot  be  maintained  to 
reach  personal  property,  in  its  nature  liable  to  be  taken  upon  an 
execution,  or  the  choses  in  action  of  the  judgment  debtor. 

The  assignment  in  question  includes  only  these  two  kinds  of 
property,  viz.,  leviable  personal  property  and  choses  in  action. 
The  judgment  appealed  from,  does  not  profess  to  affect  any  other 
property. 

It  is  true,  that  the  Code  allows  proceedings  supplementary  to 
execution  to  be  instituted,  when  the  execution  has  been  actually 
returned  unsatisfied,  although  the  return  day  has  not  elapsed. 
(§  292.) 

And  there  would  seem  to  be  no  reason  for  not  allowing  an 
action  to  be  commenced,  when  the  right  to  institute  such  pro- 
ceedings is  perfect 

But  in  all  cases  in  which  they  have  been  instituted  in  this 
Court  before  the  return  day  of  the  execution,  this  Court  has  dis- 
charged them  on  its  being  made  to  appear  that  the  execution  had 
been  prematurely  returned  at  the  request  of  the  plaintiff's  attorney. 
The  Court  requires  a  return  by  the  Sheriff,  made  in  the  discharge 
of  his  duty,  upon  his  own  responsibility,  and  will  not  grant  an 
order  under  section  292  of  the  Code,  before  the  return  day  of  the 
execution,  when  the  return  has  been  procured  by  the  attorney. 

If  that  practice,  (which  is  supposed  to  be  in  harmony  with  the 
rule  which  requires  a  creditor  to  exhaust  his  remedy  at  law  before 
going  into  a  court  of  equity,)  be  correct,  then  the  Code  has  not, 
(even  by  implication,)  so  changed  the  preexisting  practice,  as  to 
authorize  a  creditor's  suit  to  reach  choses  in  action,  to  be  insti- 
tuted before  the  return-  day  of  the  execution,  when  its  earlier 
return  has  been  procured  by  the  interference  of  the  attorney. 

If  the  rule,  as  uniformly  stated  and  applied,  that  to  reach  levi- 
able personal  property  it  is  essential  to  give  jurisdiction  that  the 
plaintiff  has  obtained  a  lien  upon  it,  existing  when  the  action  is 
commenced,  is  to  be  adhered  to ;  then  the  present  action  cannot 
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be  maintained,  in  so  far  as  it  respects  such  property,  as  the  plaintiff 
had  no  such  lien  when  it  was  commenced, 

I  think,  that  the  "  return  day  "  of  an  execution  issued  under 
the  Code  is  as  certain,  in  fact  and  in  law,  as  one  issued  under 
chapter  886  of  the  Laws  of  1840.  By  section  24  of  the  latter  act, 
(Laws  of  1840,  p.  884,)  "  write  of fieri  facias  "  *  *  "  shall  be  made 
returnable  sixty  days  from  the  receipt  thereof  by  the  Sheriff  or 
other  officer  to  whom  the  same  shall  be  directed." 

By  section  290  of  the  Code,  "  the  execution  shall  be  returnable 
within  sixty  days  after  its  receipt  by  the  officer,  to  the  clerk  with 
whom  the  record  of  judgment  is  filed." 

Under  the  act  of  1840,  the  execution,  in  the  body  of  it,  declared 
that  it  was  returnable  sixty  days  from  its  receipt  by  the  Sheriff 
Vnder  the  Code,  an  execution,  by  section  289,  need  not  declare 
in  the  body  of  it  when  it  is  returnable.  The  return  day  is 
declared  by  a  general  statute,  viz.,  Code,  section  290. 

The  return  day  of  a  writ,  is  that  on  which,  by  law,  it  is  declared 
to  be  "xeturpable." 

If  not  returned  on  or  before  the  sixtieth  day  after  its  receipt, 
the  officer  may  be  sued  in  case.  (2  R.  S.,440,  §  77 ;  4  Sand.,  67; 
8  Seld.,  560.) 

He  cannot  be  sued  or  attached  for  not  returning  it  at  an  earlier 
day.  (Rule  6  of  the  Rules  1854,  and  Rule  8  of  the  Rules  of 
1858.) 

The  execution  in  this  case,  is  made  by  law  "returnable" 
within  sixty  days  after  it  was  received  by  the  Sheriff  He  is 
required  by  statute  to  indorse  on  it  the  date  of  its  receipt  by  him. 
The  Sheriff;  if  he  returns  it  before  the  sixtieth  day  after  its  receipt 
by  him,  returns  it  at  his  peril.  He  cannot  be  compelled  to  return  it, 
nor  be  sued  for  not  returning  it  sooner.  It  continues  in  force 
during  the  sixty  days  after  its  receipt,  and  may  be  levied  as  well 
on  the  sixtieth  day  after,  as  on  the  day  of  its  receipt 

Its  return  day  is  as  -fixed  and  certain  under,  as  before  the  Code. 

"Returnable"  "sixty  days  from"  its  receipt*  and  "within 
sixty  days  after  its  receipt,"  mean  the  same  thing. 

The  Code  does  not  say,  that  the  Sheriff  may  return  it  at  any 
time  within  sixty  days  after  its  receipt ;  but,  on  the  contraiy ,  fixes 
its  return  day,  by  declaring  when  it  shall  be  "  returnable." 
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A  writ  can  have  but  one  return  day,  and  that  is  the  day  on 
which,  by  its  terms  or  by  general  law,  it  is  made  "  returnable." 

I  think,  therefore,  that  under  the  act  of  1840,  and  under  the 
Code,  the  return  day  of  an  execution  is  as  certain  in  intendment 
of  law,  as  of  one  issued  prior  to  the  act  of  1840. 

And  that  a  return  of  an  execution  (issued  under  the  Code) 
withiil  seven  days  after  its  receipt  by  the  Sheriff,  on  the  request 
of  the  plaintiff's  attorney,  no  more  exhausts  a  creditor's  remedies 
at  law,  than  an  equally  prompt  return,  by  the  like  interference, 
of  an  execution  issued  under  the  act  of  1840,  or  before  that  act 
was  passed. 

If  the  practice,  which  is  understood  to  be  observed  by  the 
Courts  generally,  that  proceedings  supplementary  to  execution 
cannot  be  upheld,  if  instituted  before  the  return  day  of  the  exe- 
cution, when  such  earlier  return  has  been  procured  by  the  inter- 
ference, of  the  attorney,  be  in  harmony  with  a  correct  interpreta- 
tion of  section  292  of  the  Code,  then  it  would  seem  to  follow 
that  this  action  was  commenced  before  it  could  have  been  com- 
menced under  the  law  as  it  was  prior  to  the  Code,  and  before 
there  was  any  right  to  commence  it  under  the  Code,  even  con- 
ceding the  former  practice  to  be  so  far  modified  by  the  Code  that 
the  right  to  bring  a  suit  is  perfect,  whenever  the  right  to  insti- 
tute proceedings  under  section  292  is  absolute. 

For  all  practical  purposes,  this  action  was  commenced  as  early 
as  the  26th  of  July,  1856. 

The  plaintiff  then  appeared  in  Court  with  his  verified  com- 
plaint, and  upon  that  alone  applied  for  and  obtained  an  injunc- 
tion. Without  the  presentation  of  a  complaint  on  the  applica- 
tion for  an  injunction,  none  could  have  been  granted.  (Code,  § 
219.) 

From  the  granting  of  that,  the  Court  acquired  jurisdiction  of 
the  action  and  of  the  proceedings  therein,  (§  189,)  for  certain  pur- 
poses, though  not  an  effectual  jurisdiction  (for  all  purposes)  of 
the  persons  of  the  defendants,  until  the  summons  had  been 
served,  or  they  had  voluntarily  appeared. 

If,  on  the  27th  of  June,  the  defendants,  with  knowledge  that 
the  injunction  had  been  granted  and  of  its  contents,  had  disposed 
of  the  property  in  question  with  intent  to  evade  it,  and  expect- 
ing immunity  from  the  fact  that  the  summons  had  not  then  been 
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served,  it  is  by  no  means  clear  that  they  could  not  have  been 
punished  for  a  contempt  (The  People  v.  Sturtevant,  6  Seld, 
277,  278;  The  People  v.  Gompton  et  at,  1  Duer,  653,  and  cases 
cited  at  the  foot  of  that  page.) 

The  right  to  maintain  this  action  is  opposed,  therefore,  by  the 
facte;  1st  That  the  execution  was  returned  in  seven  days  after 
it  was  issued,  and  "  was  so  returned  by  the  request  of  the 'plain* 
tiff,  by  his  attorney,  in  writing."  No  attempt  was  made  to  exe- 
cute it 

2tL  On  the  26th  of  July,  1856,  the  plaintiff  applied  to  a  Judge 
of  the  Court  for  and  obtained  an  injunction  in  this  action,  that 
being  the  fifty-fourth  day  after  execution  issued,  and  six  days 
before  its  return  day.  The  injunction  was  granted  on  a  complaint 
in  this  action  which  was  verified  on  the  previous  day. 

8d.  The  summons,  complaint  and  injunction  were  served  on 
the  1st  of  August,  the  return  day  of  the  execution.  That  being 
done,  it  cannot  be  denied  that  certain  proceedings  were  taken  in 
the  action  before  the  return  day  of  the  writ,  and  that  the  whole 
proceedings  are  based  upon  a  return  made  by  the  Sheriff,  not  in 
the  responsible  discharge  of  and  according  to  his  convictions  of 
his  official  duty,  but  upon  the  written  request  of  the  plaintiff 
which  would  be  an  answer  to  an  action  brought  by  the  latter  for 
a  false  return. 

Under  such  circumstances,  I  think  the  action  cannot  be  main- 
tained without  overruling  adjudged  cases ;  either  as  an  action  to 
reach  leviable  property  on  which  the  plaintiff  had  a  legal  lien, 
when  it  was  commenced,  or  as  a  creditor's  suit  to  reach  choses  in 
action,  after  the  issuing  and  due  return  of  an  execution  unsatisfied. 

Entertaining  these  views,  abd  not  feeling  at  liberty  to  disre- 
gard established  practice  which  section  469  of  the  Code  continues 
in  force,  I  think  the  judgment  should  be  reversed  and  a  new 
trial  granted. 

Judgment  affirmed. 
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The  Minister,  Eldebs  and  Deacons  of  the  Reformed  Pro- 
testant Dutch  Church  of  the  City  of  New  York,  Appel- 
lants, v.  William  H.  Parkhukst,  Defendant  and  Respondent 

1.  Where,  by  the  terms  of  an  indenture  of  lease,  it  is  agreed  that,  at  tne  expi- 
ration of  the  term  thereby  granted,  the  lessor  shall  either  grant  a  new  lease 
upon  terms  stated,  or  shall  pay  the  value  of  any  buildings  then  standing  on 
the  premises  which  the  lessee  may  have  erected  conformably  to  provisions 
contained  in  the  lease,  and  that  such  value  shall  be  "  ascertained  by  apprais- 
ers," one  to  be  nominated  by  the  lessor,  and  the  other  by  the  lessee,  and  if 
such  two  appraisers  cannot  agree,  that  they  "  shall  nominate  an  umpire  or 
third  person,"  and  that  the  valuation  of  the  three,  or  any  two  of  them,  shall 
be  conclusive ;  and  where  such  lessor,  in  the  January  preceding  the  expiration 
of  the  term,  elected  not  to  give  a  new  lease,  and  he  and  the  lessee  there- 
upon severally  nominated  an  appraiser  of  the  value  of  the  buildings,  and 
the  two  appraisers  so  selected  could  neither  agree  upon  the  value,  nor  upon 
an  umpire,  and  thereupon  other  two  appraisers  were,  selected  with  a  like 
result,  and  thereupon  the  lessor  selected  a  third  appraiser,  and  the  lessee 
insisted  upon  the  on  J  whom  he  had  secondly  nominated,  to  act  as  appraiser 
on  his  part,  and  refused  to  nominate  any  other,  and  the  parties  themselves 
could  not  agree  upon  the  value,  it  was  held,  that  the  lessor  could  institute 
an  action  against  the  lessee,  to  have  the  extent  of  the  liability  of  the  former 
ascertained  and  determined,  and  the  liability  itself  extinguished  by  the  pay- 
ment by  the  lessor  of  such  sum  as  should  be  ascertained  to  be  the  just 
value  of  such  buildings. 
Before  Bosworth,  Ch.  J.,  and  Hoffman,.  Slosson,  Pierbipont  and  Mox- 

CREBF,  J.  J.) 

Heard,  February  26 ;  decided,  April  30, 1859. 

This  is  an  appeal  by  the  plaintifls  from  a  judgment  rendered 
against  them,  on  a  demurrer  to  their  complaint 

The  plaintiffs,  bj  an  indenture  of  lease  dated  the  1st  of  Feb- 
ruary, 1836,  demised  certain  real  estate  therein  described  to  Wm. 
H.  Parkhnrst,  Administrator,  for  a  term  of  years,  to  wit:  for 
twenty-one  years  from  the  21st  of  May,  1836 ;  which  lease,  with 
all  the  covenants  contained  in  it,  was  subsequently  extended  and 
continued  in  force  until  the  1st  of  May,  1868. 

It  was  stipulated  in  the  lease,  that  "  at  the  expiration  of  the 
term  thereby  granted,"  the  plaintiffs,  "at  their  election,"  should 
either  grant  a  new  lease,  upon  terms  stated,  to  the  lessee,  his  exe- 
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cutors,  administrators  or  assigns ;  or  should  pay  "  the  value,  in 
good  and  lawful  money  of  the  United  States  of  America,  of  all 
such  stone  and  brick  buildings  as  shall  or  may  be  erected  on  the 
same  demised  premises  by  the  said  party  of  the  second  part,  his 
executors,  administrators  orassigns,  agreeable  to  such  plan  or  plans- 
as  may  be  approved  by  the  said  parties  of  the  first  part,  their 
successors  or  assigns,  or  by  any  committee  by  them  to  be  appoint 
ed,  and  which  shall  then  be  standing  on  the  hereby  demised 
premises,  and  that  the  value  of  such  stone  and  brick  buildings 
shall  in  such  case  be  ascertained  by  appraisers,  one  to  be  nomi- 
nated by  the  said  parties  of  the  first  part,  their  successors  or 
assigns,  and  the  other  by  the  said  party  of  the  second  part,  his 
executors,  administrators  or  assigns. 

"  And  if  the  two  persons  so  nominated  shall  not  agree  respecting 
the  value  of  the  said  buildings,  that  then  the  said  two  persons 
shall  nominate  an  Umpire,  or  third  person,  which  said  three  per- 
sons, or  any  two  of  them,  shall  make  such  valuation  or  appraise- 
ment in  writing,  under  their  hands  and  seals,  and  that  the  valua- 
tion or  appraisement  so  to  be  made,  shall  «be  conclusive  and 
binding  upon  the  parties  to  these  presents,  and  upon  all  others 
interested  or  concerned  therein." 

In  1847,  the  defendant  became  the  owner  in  his  own  right  of 
the  indenture  of  lease,  and  of  the  term  thereby  granted. 

By  a  written  agreement  between  him  and  the  plaintiffs,  made 
on  the  3d  of  March,  1857,  "  the  paid  lease  all  the  covenants 
therein  contained,"  *  *  "were  renewed  and  continued  for 
one  year"  from  the  1st  of  May,  1857,  at  a  rent  of  $900,  to  be 
paid  quarterly.         ' 

The  plaintiffs,  before  the  1st  of  May,  1858,  elected  not  to  grant 
a  new  lease,  and  so  notified  the  defendant.  Thereafter,  and  in 
January,  1858,  the  plaintiffs  and  defendant  being  unable  to 
agree  on  the  value  of  buildings  which  had  been  erected  on  the 
demised  premises,  selected  William  R  Tucker  and  Peter  K 
-S telle  to  value  them;  the  plaintiffs  selecting  the  former  and.  the 
defendants  the  latter.  They  were  .unable  to  agree  upon  the 
value,  or  to  agree  upon  an  umpire. 

Subsequently,  and  on  the  23d  of  January,  1858,  the  plaintiffs 
selected  William  A,  Thompson,  of  the  city  of  New  York,  and 
the  defendant  selected  David  S,  Manners,  of  Jersey  City,  to  value 
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the  buildings.  They  could  not  agree  upon  the  value,  nor  upon 
an  umpire. 

On  the  15th  of  February,  1868,  the  plaintiffs  offered  to  make 
a  third  attempt  to  obtain  a  valuation,  and  selected  WyHis  Black- 
stone  to  act  as  an  appraiser  for  that  purpose,  provided  the  defend- 
ant would  select,  on  his  part,  another.  The  defendant  met  the 
offer  by  naming  the  said  David  S.  Manners  as  the  appraiser  on 
his  part,  and  expressed  no  willingness  to  name  any  other. 

The  plaintiff  own  the  demised  premises  in  fee,  and  in  their 
complaint,  after  setting  forth  the  facts  before  stated,  aver  a  willing- 
ness, and  wish,  and  the  ability  to  pay  to  the  defendant  "  the  just, 
true  and  fair  value  of  said  buildings,"  and  that  they  "have  been 
also  always  desirous  to  have  the  said  buildings  appraised,  and 
their  true  value  ascertained,  and  to  pay  the  same  to  the  defend- 
ant"   The  prayer  of  the  complaint  read  thus : 

"  And  the  plaintiffs  pray  that  this  Court  may  decree  the  value, 
or  appoint  a  suitable  person  pr  persons  to  appraise  the  value  of 
the  brick  buildings  on  the  premises  above  described,  and  known 
as  number  ninety-seven  Fulton  street,  and  that  the  defendant  be 
adjudged  to  accept  the  sum  which  shall  be  fixed  by  this  Court 
as  the  value  of  said  brick  buildings,  in  full  for  the  same,  and  for 
all  and  singular  any  right,  title,  interest,  and  claim  which  he 
may  have  in  said  buildings,  under  said  lease,  or  otherwise ;  and 
that  he,  the  defendant,  be  adjudged  to  pay  to  the  plaintiff  the 
whole,  or  a  just  and  equitable  proportion t>f  the  costs  and  expen- 
ses of  this  action." 

This  action  was  commenced  on  the  12th  of  March,  1858.  The 
defendant  demurred  to  the  complaint,  on  the  ground  "  that  the 
same  does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

The  demurrer  was*  argued  at  Special  Term  before  Mr.  Justice 
Hoffman,  who,  on  the  3d  of  October,  1858,  gave  judgment  for 
the  defendant,  dismissing  the  complaint  with  costs. 

From  that  judgment  the  plaintifls  appealed  to  theOeneral  Term. 

DanJd  Lord,  for  appellants  (the  plaintiffs). 

L  The  value  of  the  buildings  is  due  in  equity,  although  not 
in  law,  from  the  plaintiffs  to  the  defendant;  the  buildings  were 
erected  and  the  lessors  adopted  and  offered  to  pay  for  them  under 
the  conditions  in  the  lease. 
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1.  The  case,  therefore,  is  not  liable  to  the  objection  that  the 
plaintiffs  show  that  there  is  no  claim  on  them.  This  was  the 
objection  in  Field  v.  Holbrook,  and  on  which  alone  it  was  deter- 
mined. (6  Duer  B.,  602.) 

2.  It  is  not  the  case  of  a  proposed  bargain  on  the  valuation  of 
either  the  parties  themselves  or  strangers,  which  valuation  was 
to  precede  the  vesting  of  property;  as  in  the  cases  cited  in  the  . 
latter  part  of  the  opinion  in  WhiOock  v.  DuffieUL  (1  Hoffinan  Ch. 
B.,  118.)  But  here  the  tenant's  erections  had  been  made,  the 
landlord  had  approved  them,  and  offered  to  pay  their  value,  as  it 
should  be  determined  under  the  lease. 

8.  Nor  is  it  the  case  of  a  covenant  void  for  uncertainty,  as  in  the 
principal  case  in  Hoffman's  Beports. 

Those  cases  do  not  affect  this  decision. 

II.  The  complaint  does  not  show  a  case  where  the  defendant 
can  recover  at  law ;  there  has  been  no  valuation,  nor  any  default 
in  the  plaintiff,  defeating  one. 

1.  The  plaintiff  was  bound  only  to  one  effort  to  value,  which 
was  fairly  made,  and  was  ineffectual.  He,  therefore,  is  not  liable 
on  the  covenant  in  an  action  at  law. 

2.  But  even  if  the  third  nomination  had  been  the  one  to  be 
considered,  that  was  defeated  without  the  plaintiff's  fault.  They 
were  not  bound  to  take  a  nominee  of  the  defendant  who  had 
formed  an  opinion  on  a  previous  disagreement  He  was  not  an 
impartial  man  as  between  the  parties,  and  it  was,  in  law,  a  fraud 
on  the  covenant  to  nominate  him. 

8.  The  time  for  the  appraisal  was  not  premature ;  since  it  was 
only  a  reasonable  time  before  the  end  of  the  term,  the  payment 
was  thendemandable,  and  the  buildings  mighthave  been  destroyed 
the  day  after  the  end  of  the  term,  and  so  the  valuation  become  im- 
practicable by  actual  examination. 

HI.  The  case  was  one  of  a  merely  equitable  liability,  to  the 
defendant,  for  a  sum  to  be  ascertained  in  a  mode  which  the  Court 
should  decide  to  be  just  The  defendant  could  have  sustained  a 
complaint  in  equity  for  the  value,  on  the  ground  that  his  remedy  at 
law  had  been  lost  by  the  accident  of  the  appraisers'  disagreement 

1.  The  possession  by  us  of  the  buildings,  or  offer  to  pay  pre- 
vious to  suit,  and  our  complaint,  show  an  equitable  right 
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2.  The  defendant,  in  analogy  to  a  claim  for  specific  perform- 
ance of  the  covenant,  had  a  right  to  go  into  equity ;  such  right 
is  mutual.  (5  Price  Ex.  R,  626.) 

IV. — 1.  The  defendant  having  a  right  to  apply  for  equitable 
relief;  the  plaintiff  has  a  like  right,  according  to  the  law  of  the 
mutuality  of  equitable  remedies. 

2.  Also,  because  the  state  of  the  buildings  to  be  valued  is 
daily  changing,  so  that  the  valuation  cannot  be  made  at  any  time 
so  justly  as  at  the  nearest  time  to  the  end  of  the  term. 

8.  It  is  a  case  for  the  cancellation  of  a  claim ;  for  the  plaintiffs' 
defense  becomes  more  uncertain  and  difficult  by  lapse  of  time. 

V.  The  complaint  is  not  analogous  to  one  for  the  appointment 
of  arbitrators,  and  substitute  another  tribunal  than  a  Court  of 
Justice.  It  is  the  reveree:  the  resort  to  a  Court  of  Justice  to 
have  that  done  which  has  been  defeated  by  the  accident ;  that  the 
appraisers  have  been  unable  to  agree. 

VL  The  judgment  allowing  the  demurrer  should  be  reversed, 
remitting  to  the  Special  Term  for  a  judgment  to  be  rendered 
according  to  the  complaint,  unless  the  defendant  shall  answer. 

-  James  R.  Whiting,  for  respondent  (the  defendant). 

L  The  plaintiffs,  by  their  own  showing,  are  in  the  possession 
of  the  premises  in  controversy,  and  show  no  injury ;  therefore, 
no  action  lies  in  their  favor. 

IL  If,  indeed,  the  plaintiffs  had  shown,  by  their  complaint, 
that  they  had  sustained  damage  by  the  acts  of  the  defendant,  their 
only  remedy  is  on  the  covenant  (The  Mayor  of  New  York  v.  But- 
ler, 1  Barb,  a  C.  R,  826.) 

III.  Conceding  that  the  defendant  had  neglected  to  name  an 
arbitrator  under  the  covenant,  if  the  plaintiffs,  as  they  did,  reen- 
tered the  demised  premises  and  ejected  the  defendant,  the  relief 
demanded  is  not  within  the  powers  of  the  Court 

IV.  The  complaint  does  not  show  that  the  plaintiffs,  subsequent 
to  the  granting  of  the  renewed  lease  for  one  year,  had  elected  not 
to  grant  a  new  lease  of  the  premises  in  the  complaint  described. 

V.  The  action  is  premature,  having  been  commenced  before 
the  expiration  of  the  renewed  term. 

VL  The  defendant  fully  complied  with  the  terms  of  his  cove- 
nant   The  plaintiffs  are  in  fault    They  have  no  right  to  refuse 
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to  permit  their  arbitrator  to  proceed  with  the  person  named  by 
the  defendant  What  evidence  is  there  that  Mr.  Blackstone  and 
Mr.  Manners  would  not  have  agreed? 

VII.  This  is,  in  fact,  a  suit  by  a  debtor  against  his  creditor.  No 
such  suit  has  ever  been  maintained ;  at  least,  we  have  not  as  yet 
found  any  such  reported  in  the  books. 

By  the  Court— Boswobth,  Ch.  J*  There  can  be  no  doubt 
that  the  plaintiffs  are  liable  to  the  defendant,  for  the  value  of  the 
buildings  in  question  on  the  1st  of  May,  1868. 

I  think  there  is  no  doubt  of  the  right  of  the  defendant  to  main- 
tain an  action  at  law  to  recover  such  value,  inasmuch  as  the  mode 
provided  by  the  covenants  in  the  lease  to  ascertain  such  value  has 
failed  to  accomplish  that  result,  without  any  fault  of  either  party. 

Thompson  v.  Ckarnock,  (8  T.  R,  184,)  Eaggart  v.  Morgan,  (1 
Seld.,  422,)  Oreason  v.  KeteUae,  (17  N.  Y.,  491,)  Cooper  v//Sftu* 
tkworth,  (84Eng.  L.  &Eq.,  661,)  Clarke  v.  Westrope,  (87  id.,  818,) 
and  Avery  v.  Scott,  (20  Eng.  L.  4  Eq.,  827,  8  Exch.  R,  487,  and 
&  ft,  86  Eng.  L.  &  Eq.,  1,)  seem  to  support  this  proposition,  and 
leave  its  accuracy  free  from  doubt. 

If  this  be  so,  then  it  follows  that  the  plaintiffe  may  be  sued  for 
such  value  at  any  time  before  the  statute  of  limitations  will  ope- 
rate as  a  bar.  They  must  pay  the  costs  of  such  action.  (Code, 
§  804,  sub.  4.)  The  defendant  may  select  his  own  time  of  litigat- 
ing the  question  of  value,  with  the  certainty  that  the  plaintiffs 
•  must  pay  the  expense  of  the  litigation. 

If  the  facts,  that  the  value  of  the  buildings,  on  the  1st  of  May, 
was  payable  on  that  day,  and  that  the  plaintiffe  have,  at  all  times 
since,  had  the  use  of  such  value,  in  the  rents  and  profit*  of  the 
buildings,  shall  be  held  to  make  them  liable  to  pay  interest,  then 
they  must  occupy  the  position  of  borrowera  against  their  will,  *> 
long  as  the  defendant  chooses  to  be  their  creditor. 

The  plaintiffe  and  defendant  cannot  agree  upon  the  value  of  the 
buildings.  Two  several  sets  of  appraisers  have  been  unable  to 
agree.  It  is,  therefore,  evident,  (assuming,  as  we  must,  all  the 
appraisers  to  have  acted  honestly,)  that  it  is  a  matter  of  difficulty, 
even  now,  to  ascertain  such  value.  Hat  difficulty  has,  thus  fir, 
proved  to  be  insuperable,  while  the  buildings  are  standing  and  in 
the  very  condition  in  which  their  value  is  to  be  determined,  aad 
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at  the  very  time  fixed  to  ascertain  it  It  is  obvious  that  the  diffi- 
culty must  be,  in  reality,  greater,  when  the  buildings  shall  have 
been  destroyed  or  materially  changed,  and  when  an  inspection 
of  the  buildings  as  they  were  when  their  value  was  to  be  ascer- 
tained cannot  be  had  to  aid  witnesses  in  forming  a  judgment  or 
to  make  it  practicable  for  them  to  state  the  actual  facts  to  enable 
a  jury  to  determine  it 

The  plaintiffs  are  not  in  a  condition  to  know  what  sum  is  the 
just  value,  so  that  they  may  tender  it,  and  thus  relieve  them- 
selves from  all  hazards  as  to  liability  for  interest,  find  from  the 
oosts  of  any  suit  the  defendant  may  bring. 

This  difficulty  is  produced,  not  because  they  have  improvi- 
dently  made  a  contract  which,  by  its  terms,  places  them  in  this 
disadvantageous  position,  but  because,  notwithstanding  provisions 
were  inserted  in  the  contract  for  ascertaining  the  value,  which, 
according  to  common  experience,  have  proved  sufficient  and 
effectual  in  like  cases,  those  provisions  have  become  spent,  with- 
out accomplishing,  in  any  respect,  the  purpose  intended. 

No  action  at  law,  and  no  remedy  which  the  law  has  provided, 
is  adequate  to  relieve  them.  Their  right  to  pay,  and  thus  termi- 
nate their  liability,  is  as  absolute  and  perfect  as  the  right  of  the 
defendant  to  be  compensated  for  the  value  of  the  buildings. 

There  can  be  no  doubt  of  the  accuracy  of  the  general  princi- 
ples, (whatever  difficulty  may  be  experienced  occasionally  in 
making  their  true  application,)  that  a  court  of  equity  has  juris- 
diction in  cases  of  rights  recognized  and  protected  by  the  muni- 
cipal jurisprudence,  where  a  plain,  adequate  and  complete  remedy 
cannot  be  had  in  the  courts  of  common  law.  The  remedy  must 
be  plain;  for,  if  it  be  doubtful  and  obscure  at  law,  equity  will 
assert  a  jurisdiction.  It  must  be  adequate ;  for  ifj  at  law,  it  falls 
short  of  what  the  party  is  entitled  to,  that  founds  a  jurisdiction 
in  equity.  And  it  must  be  complete ;  that  is,  it  must  attain  the 
full  end  and  justice  of  the  case.  It  must  reach  the  whole  mis- 
chief, and  secure  the  whole  right  of  a  party  in  a  perfect  manner, 
at  the  present  time  and  in  future ;  otherwise,  equity  will  interfere 
and  give  such  relief  and  aid  as  the  exigency  of  the  particular 
case  may  require.  (Story's  Eq.,  §  88.) 

Bills  in  the  nature  of  writs  of  prevention,  commonly  called 
bills  in  equity  quia  timet,  are  entertained  to  accomplish  the  ends 

Befiw.— Vol.  IV.  63 
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of  precautionary  justice.  They  are  ordinarily  employed  to  pre* 
vent  wrongs  or  anticipated  mischiefs,  and  not  merely  to  redress 
them  when  done.  The  party  seeks  the  aid  of  a  court  of  equity 
because  he  reasonably  fears  some  future  probable  injury  to  his 
rights  or  interests,  and  not  because  any  injury  has  already  occurred  * 
which  requires  any  compensation  or  other  relief.  The  manner 
in  which  this  aid  is  given  by  courts  of  equity  is,  of  course,  de- 
pendent on  circumstances.  (Id,  §  826.) 

Hence,  when  one  party  has  a  defense  valid  in  law,  but  which 
rests  upon  evidence  which  he  is  in  danger  of  losing,  if  the  adverse 
party  is  suffered  to  delay  the  prosecution  of  his  claims,  he  may, , 
on  this  ground,  invoke  the  interposition  of  a  court  of  equity  to 
secure  a  determination  of  the  controversy,  and  an  exemption 
from  the  hazards  of  a  purposed  delay  to  prosecute. 

It  is  asserted,  not  as  a  mere  rhetorical  expression,  but  as  in 
itself  just,  that  "  the  beautiful  character,  or  pervading  excellence, 
if  one  may  so  say,  of  equity  jurisprudence  is,  that  it  varies  its 
adjustments  and  proportions,  so  as  to  meet  the  very  form  and 
pressure  of  each  particular  case  in  all  its  complex  habitudes." 
(Story's  Eq.,  §  489.) 

We  think  it  is  unjust  that  a onan  should  be  compelled  against 
his  will  and  without  his  fault,  to  have  a  demand  continually 
hanging  over  him. 

This  injustice  is  more  marked  and  severe,  when  without  fault 
on  his  part,  or  any  neglect  in  not  inserting  in  his  contract  pro- 
visions suitable,  according  to  the  common  course  of  human 
experience,  to  put  it  in  his  power  to  discharge  himself  from 
liability  by  tendering  full  performance,  he  is  left  in  the  condition, 
that  the  law  has  provided  for  him  no  means  to  ascertain  the  ex- 
tent  of  his  liability,  nor  furnished  him  with  any  remedies  which 
he  can  employ  to  make  satisfaction. 

The  injustice  is  aggravated,  when  in  addition  to  the  embarrass- 
ments already  suggested,  lapse  of  time  is  rendering  it,  from  year 
to  year,  more  difficult  to  ascertain  the  measure  of  his  just  liability, 
and  when  even  a  few  years  may  destroy  the  property  itsqlfj  the 
fair  value  of  which,  on  a  given  day,  in  the  condition  it  then  was, 
is  the  sole  measure  of  liability* 

We  think  it  no  answer  to  this  objection,  that  the  difficulty  of 
the  defendant,  six. or  twenty  yean  after  the  day  when  the  value 
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was  to  be  ascertained,  to  show  what  it  in  truth  then  was,  and  his 
risk  of  losing  by  such  delay  will  be  as  great  as  that  of  the 
plaintiffs. 

The  plaintiffs,  unless  guilty  of  some  wrong  or  default  deserv- 
ing such  a  punishment,  should  not  be  exposed  to  such  hazards. 

The  ends  of  justice  cannot  be  promoted,  human  rights  cannot 
be  protected,  nor  can  tribunals  instituted  to  enforce  rights,  and 
prevent  and  redress  wrongs,  commend  themselves  to  the  esteem 
of  mankind,  by  acting  on  the  principle,  that  one  party  will  stand 
as  good  a  chance  as  the  other  by  speculating  on  the  issue  of  a 
suit,  the  trial  of  which  is  purposely  delayed,  until  the  best  evi- 
dence attainable  is  impaired  or  destroyed,  and  acting  on  it 
because  one  party  is  willing  and  determined  to  take  such  chances, 
and  on  the  further  ground  that  the  Courts  have  no  power  to 
relieve  the  bther  from  the  perils  of  such  a  trial. 

We  cannot  but  think  it  would  be  a  reproach  to  the  adminis- 
tration of  justice,  if  the  Courts  by  reason  of  their  constitution 
and  powers  were  coerced  to  hold  that  they  were  incompetent, 
on  such  a  state  of  facte  to  relieve  a  party  who  desires  and  offers 
to  do  justice,  but  is  unexpectedly  and  without  fault  placed  in  a 
condition  that  he  cannot  know  what,  in  judgment  of  law,  it  is  his 
duty  to  do,  and  has  no  means  by  any  aid  a  court  of  law  can  extend 
to  him,  to  ascertain  the  extent  of  that  duty,  or  to  perform  it 

If  these  plaintiffs  had  entered  into  a  contract  like  the  present, 
without  providing  a  mode  of  ascertaining  the  extent  of  the 
liability  they  were  incurring,  which,  according  to  the  ordinary 
course  of  human  experience,  would  be  adequate  and  effective, 
their  claims  to  the  interposition  and  aid  of  a  court  of  equity 
might  be  different. 

However  that  may  be,  it  seems  to  us  but  a  just  and  reasonable 
application  of  the  rules  we  have  stated,  to  a  case  of  such  peculiar 
facts  and  circumstances  as  the  one  before  us,  to  hold,  that  the 
plaintiffs  are  entitled  to  relief;  that  it  is  strikingly  unjust  that  the 
defendant  should  be  permitted  to  compel  the  plaintiffs  to  litigate 
the  question  of  the  value  of  these  buildings  at  a  period  so  re- 
mote that  no  vestige  of  them  may  then  be  left,  instead  of  litigat- 
ing it  when  they  can  be  seen  by  persons  competent  to  determ  '  e 
their  value,  and  who  can  thus  determine  such  value,  by  a  thorough 
examination  of  them,  (the  true  value  of  which  cannot  be  reached 
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in  any  other  manner,)  and  who  can  speak  of  that  value  not  only 
on  such  inspection,  but  with  their  present,  and  a  more  perfect 
knowledge  of  such  property,  than  they  can  be  supposed  to  pos- 
sess after  the  lapse  of  years,  during  which  the  opinions  of  all 
competent  judges  of  value  may  vary  from  time  to  time,  with  the 
change  of  circumstances,  and  the  constantly  recurring  depression 
and  increase  in  values  of  such  property  generally,  as  well  as  in 
particular  localities. 

The  great  hazard  of  loss  and  injustice  to  which  the  plaintiffs 
would  be  exposed  by  subjecting  them  to  such  a  necessity,  in  con* 
nection  with  the  facts  that  they  are  utterly  without  any  remedy 
at  law,  and  that  they  are  placed  in  this  condition  without  fault, 
or  neglect  on  their  part,  either  by  having  made  an  unreasonable 
contract,  or  by  omitting  to  do  all  that  was  reasonable  in  the 
premises,  is  sufficient,  in  our  opinion,  not  only  to  justify  the 
Court  in  taking  jurisdiction  of  this  action,  but  makes  the  exercise 
of  jurisdiction  a  duty. 

The  judgment  must  be  reversed  and  judgment  entered  in  favor 
of  the  plaintiff,  but  with  liberty  to  the  defendant  to  withdraw  his 
demurrer,  and  answer  in  twenty  days,  in  which  event,  the  plain- 
tiffs' costs  of  the  demurrer  at  Special  Term,  and  of  this  appeal, 
are  ordered  to  abide  the  event  of  the  action. 

Hoffman,  J.  I  concur  in  the  conclusion  that  the  order  made 
below  should  be  reversed,  upon  a  course  of  reasoning  which  has 
resulted  in  the  following  propositions: 

1.  It  is  perfectly  clear  that  the  defendant  has  a  right  to  an 
action  at  law  for  the  value  of  his  buildings,  and  that  the  covenants 
or  stipulations  in  the  lease  as  to  an  arbitration,  could  not  interfere 
with  such  an  action,  with  or  without  the  feet  of  their  having 
proven  unavailing.  {Thompson  v.  CJiarnock,  8  T.  R,  139 ;  Haggari 
v.  Morgan,  1  SelA,  422 ;  Oreason  v.  KeteUas,  17  N.  Y.  R,  491 ; 
Cooper  v.  ShutOewortk,  81  Eng.  L.  &  Eq.  R,  551 ;  Clarke  v.  Wafr 
rope,  87  id.,  818 ;  (hffm  v.  Thlman,  4  Seld.,  465.) 

2.  I  consider  it  doubtful  whether  the  plaintiffs  can  sustain  any 
action  at  law,  in  any  form,  for  breach  of  covenant  or  otherwise, 
against  the  defendant  It  may  be,  that  under  the  case  of  Livings- 
ton v.  Ralli,  (80  Eng.  L.  &  Eq.  R,  280,)  an  action  at  law  could 
be  so  shaped  as  to  be  tenable.    But  if  so,  it  would  be  incomplete, 
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inadequate,  and  leave  the  main  controversy  between  the  parties 
undetermined.  It  would  not  drive  the  defendant  to'  assert  his 
right  to  the  value  of  the  buildings,  by  way  of  counter-claim.  He 
is  not  compelled  to  do  this  by  an  answer,  but  may  subsequently 
resort  to  his  action.  (Halscy  v.  Carter,  1  Duer,  667.)  Whatever 
could  be  attained,  if  anything,  by  an  action  at  law,  would  be 
inconclusive  and  inoperative  upon  the  main  question  as  to  the 
lights  and  relations  of  the  parties. 

3.  The  plaintiffe  are  therefore  without  any  legal  redress,  or 
mode  of  asserting  any  right  upon  the  case  they  make,  or  without 
any  appropriate,  full  and  adequate  mode  of  redress,  unless  they 
possess  it  through  an  equitable  action — what  could  have  been  the 
subject  of  a  bill  in  Chancery  before  the  Code. 

4.  The  next  question  then  is,  Is  there  any  admitted  head  or  doc- 
trine of  a  court  of  equity  which  will  entitle  the  plaintiffs  to  its 
interference  upon  the  case  as  made  in  the  complaint? 

After  a  careful  study  of  the  lease  in  question,  I  find  in  it  a 
contract  by  which  the  buildings  were  to  be  valued  at  the  expira- 
tion of  the  term.  I  find  an  obligation  on  both  parties  that  this 
shall  be  done  at  that  period,  and  an  equal  implied  obligation  to 
unite  previously  in  any  measure  necessary  to  accomplish  this. 
The  method  pointed  out,  viz.,  by  arbitration,  could  not  be  enforced 
in  equity,  and  would  not  bar  an  action  at  law,  but  it  is  evidence 
of  the  intention  and  meaning  of  the  contract,  that  the  valuation 
shall  be  made  at  or  by  the  prescribed  period.  The  duty  of  the 
defendant  to  concur  in  all  legal  means  to  effect  this,  is  as  clear 
to  my  mind  as  the  duty  of  the  plaintiffs  to  pay  such  value. 

If  the  agreement  had  been  in  explicit  terms,  that  the  buildings 
should  be  valued  on  or  before  a  designated  day,  and  the  parties 
would  unite  in  any  measures  for  procuring  it  to  be  done  by  the 
arbitration  of  A  and  B,  or  a  suit  in  a  competent  Court,  there  can 
be  no  question  that,  after  demand  and  refusal  to  arbitrate,  an 
equitable  action  could  be  sustained.  I  find  enough  of  agreement 
in  the  lease  to  make  the  same  rule  applicable. 

"Courts  of  equity  will  interpose  in  many  cases  to  decree  a  spe- 
cific performance  of  express  and  even  of  implied  contracts  where 
no  actual  injury  has  as  yet  been  sustained,  but  only  is  apprehended 
from  the  peculiar  relations  of  the  parties.  This  proceeding  is 
commonly  called  a  bill  quia  timet?  (Story  Eq.  Jur.,  vol.  2,  §  780.) 
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The  remark  is  true,  that  the  principle  of  a  bill  of  this  nature  is 
contract  The  ordinary  example  of  a  surety  compelling  the 
debtor  to  pay  the  demand  when  due,  illustrates  this  position. 

5.  It  is  suggested  that,  upon  this  view  of  the  case,  there  must 
be  mutuality  of  obligation.  The  one  party,  (the  defendant  here,) 
must  have  a  right  to  go  into  a  court  of  equity,  or  the  other,  (the 
plaintiffs  here,)  have  no  such  right. 

The  doctrine  of  the  necessity  of  a  mutuality  of  legal  obligation 
in  its  broad  sense,  as  applicable  to  contracts,  once  asserted  by 
Chancellor  Kent,  is  indisputably  wrong.  Under  the  statute  of 
frauds,  one  party  may  be  bound  when  the  other  is  wholly  freed. 
(Willard's  Eq.  Jur.,  and  cases,  p.  267 ;  Woodward  y.  Aspintvatt, 
3  Sandf.  S.  C.  R,  272.) 

In  another  sense,  the  proposition  is  strictly  right  In  the  mean- 
ing that,  in  cases  out  of  the  influence  of  the  statute  of  frauds,  one 
party  may  not  have  an  equitable  remedy  upon  a  contract,  when 
the  other  cannot  have  any  remedy  at  all,  it  is  a  rule  intelligible 
and  well  warranted*  But  I  do  not  understand  that,  in  order  to 
get  relief  in  equity  within  this  rule,  it  is  essential  to  show  that 
each  party  has  redress  in  equity,  and  no  redress  at  law ;  or  to 
show  that  each  party  has  some,  but  an  inadequate,  redress  at  law, 
and,  therefore,  a  remedy  in  equity. 

On  the  contrary,  when  mutuality  consists  in  the  right  of  one 
party  to  get  full  relief  and  satisfaction  of  his  contract,  yet  only 
through  equity,  and  of  the  other  to  gfct  all  he  can  demand,  but 
only  at  law,  I  cannot  see  why  the  law  of  mutuality,  or  reciprocal 
obligation,  is  not  fully  satisfied.  The  law  gives  redress.  Some 
human  tribunal  administers  it  It  is  unimportant  which  performs 
the  office,  or  in  whose  favor.  (Story  Contr.,  vol.  2,  §  741.) 

But  suppose  this  view  is  unsound,  then  the  rule  laid  down  by 
Sir  John  Leach  in  Adderly  v.  Dixon,  (1  S.  &  St,  607,)  covers 
the  whole  case.  He  says  "  that  it  has  been  settled,  by  numerous 
decisions,  that  the  remedy  in  equity  must  be  mutual,  and  that 
where  a  bill  will  lie  for  a  purchaser,  it  will  also  lie  for  the  ven- 
dor." This  was  applied  to  the  case  of  a  seller  of  rights  to 
future  dividends  upon  a  bankrupt's  estate,  which  debts  had  been 
proven.  The  price  was  2s.  (k£  in  the  pound.  The  purchase 
money  was  therefore  definite,  but  damages  at  law  would  not  accu- 
rately represent  the  value  of  the  future  dividends. 
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6.  If  I  am  warranted  in  deducing  from  the  lease  in  question,  an 
agreement,  such  as  I  have  stated,  to  have  the  buildings  appraised 
and  paid  for  at  or  by  a  definite  time,  wholly  irrespective  of 
the  method  of  doing  this  pointed  out,  then  the  power  of  the 
Court  to  enforce  such  a  contract  is  indisputable.  (Story,  §  729.) 

Judgment  reversed,  with  liberty  to  defendant  to  answer. 


Aotkoxy,  Plaintiff  and  Respondent,  v.  Smith,  Defendant  and 

Appellant 

L  On  an  appeal  from  a  judgment  in  an  action  tried  by  a  jury,  the  appellant 
cannot  be  heard  upon  the  question  whether  the  verdict  is  contrary  to  evi- 
dence. 

2.  The  only  appeal  on  which  he  can  be  heard,  on  that  question,  is  one  taken 
from  an  order  refusing  a  new  trial 

3.  On  an  appeal  from  the  judgment,  he  can  be  heard  on  exceptions  taken  at 
the  trial,  if  the  exceptions  have  been  duly  settled. 

4  A  physician,  who  has  attended  a  party  as  such,  on  his  being  assaulted  and 
bruised,  may,  as  an  expert,  testify  as  to  the  effect  produced  thereby  upon 
the  health  and  mind  of  the  party  injured. 

&  The  Court,  in  its  discretion,  may  limit  the  number  of  witnesses  to  be  exa- 
mined to  a  particular  point;  and  the  exercise  of  that  discretion  is  not 
the  subject  of  an  exception  which  can  be  heard  on  an  appeal  from  the 
judgment.  If  it  is  exercised  indiscreetly,  and  to  the  actual  prejudice  of  a 
party,  his  remedy  is  a  motion  for  a  new  trial  upon  a  case. 

6L  It  is  within  the  discretion  of  the  Judge  whether  he  will  allow  either  party, 
after  he  has  rested  and  the  evidence  on  the  part  of  his  adversary  has  been 
given,'  to  call  other  witnesses  to  points  as  to  -which  he  had  previously 
examined  witnesses. 

7-  A  motion  for  a  new  trial  on  a  case,  or  on  the  ground  of  surprise,  or  of 
newly  discovered  evidence,  cannot  be  made  as  a  matter  of  right  after  judg- 
ment has  been  perfected 

&  The  separation  of  a  jury,  after  they  have  retired  to  deliberate,  without  the 
consent  of  the  Court,  does  not,  per  *s,  entitle  a  party  to  a  new  trial. 

9.  Where  there  is  no  reason  to  suppose  that  either  party  has  been  prejudiced 
by  such  separation,  and  where,  during  such  separation,  the  jurors  did  not 
converse  with  any  person  concerning  the  cause,  a  new  trial  will  not  be 
granted  on  account  of  such  separation,  even  though  the  motion  be  made 
before  judgment  perfected. 
(Before  Bosworth,  Ch.  J.,  and  Hofiman  and  Monobixf,  J.  J.) 
Heard,  April  4;  decided,  April  30, 1859. 
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This  action  comes  before  the  Court  at  General  Term,  on  two 
appeals  taken  by  the  defendant,  which  were  argued  together. 

The  action  is  brought  to  recover  damages  for  an  assault  and 
battery  committed  by  the  defendant  upon  the  plaintiff.  It  was 
tried  before  Mr.  Justice  Slossok  and  a  jury,  on  the  5th  of  March, 
1858,  and  the  plaintiff  recovered  a  verdict  for  $500.  On  die 
12th  of  March,  1858,  judgment  was  entered  on  the  verdict,  and 
a  judgment-roll  filed.  Notice  of  the  judgment  was  served  on 
the  7th  of  April,  and  a  notice  of  appeal  from  the  judgment  was 
■erved  on  the  6th  of  May,  1858. 

On  the  14th  of  April,  1858,  the  defendant  served  notice  "that, 
on  the  proceedings  in  this  cause,  and  the  case  and  affidavits" 
served  therewith,  he  should  move  the  Court,  on  the  22d  of  April, 
1858,  "for  an  order  setting  aside  the  verdict  in  this  action,  and 
the  judgment  thereon,  and  granting  a  new  trial  in  this  cause,  on 
the  ground  of  irregularity  and  errors  on  the  part  of  the  Judge 
who  tried  the  same,  and  on  the  part  of  the  jury,  and  on  the 
ground  that  the  verdict  is  against  the  weight  of  evidence,  or  for 
such  other  or  further  order  or  relief  as  the  Court  shall  see  fit 
to  grant"  The  motion  was  continued  by  adjournments  into 
October,  1858,  when  it  was  made  before  Bosworth,  Ch.  J.,  and 
denied.  The  motion  was  not,  in  fact,  argued ;  but  it  being  stated 
that  an  appeal  from  the  judgment  was  pending,  that  notice  of 
the  motion  had  been  given  after  judgment  was  perfected,  and 
that  the  defendant  was  desirous  to  be  heard  on  the  matter  before 
the  General  Term,  An  argument  was  waived,  and  the  order  states 
that  defendant's  "  motion  for  a  new  trial  is  denied  pro  forma,  with 
leave  to  the  plaintiff  to  object  on  the  appeal  to  the  right  of  the 
defendant  to  make  this  motion,  because  of  the  perfected  appeal 
from  the  judgment  now  pending  in  the  General  Term  on  said 
case,  and  also  to  the  reading  of  the  affidavits  herein  on  the  ground 
that  the  verdict  of  the  jury  cannot  be  impeached  by  affidavits  of 
a  juryman  as  to  what  was  said  in  the  jury  room."  From  that 
order,  the  defendant  appealed. 

The  answer  did  not  deny  the  commission  of  the  assault  and 
battery,  but  alleged  matters  of  provocation  to  mitigate  damages. 
The  defendant,  after  assaulting  plaintiff  in  the  street,  took  him 
by  force  into  a  back  room  in  defendant's  store,  and  assaulted  and 
beat  him  while  kept  by  force  in  such  store. 
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When  the  defendant  had  examined  six  witnesses  as  to  what 
occurred  while  the  plaintiff  was  in  the  defendant's  store,  his  coun- 
sel "  then  called  William  Schmidt  as  a  witness,  but  w&  asked  by 
the  Court  what  was  intended  to  be  proved  by  him,  when  defend- 
ant's counsel  said  it  was  as  to  the  same  matters  as  already  proved 
by  the  other  witnesses,  and  that  he  had  a  number  of  other  wit- 
nesses also  to  the  same  matters ;  whereupon  the  Court  refused  to 
hear  more  testimony  to  those  matters,  as  unnecessarily  cumula- 
tive, and  defendant's  counsel  excepted."  ' 

The  plaintiff  was  examined  as  to  what  occurred  while  he  was 
in  the  store,  and  one  witness  was  also  examined  as  to  a  conver- 
sation alleged  to  have  been  had  there  between  the  plaintiff  and 
the  defendant 

Dr.  Rowland,  the  physician  who  attended  the  plaintiff,  on 
account  of  the  injuries  inflicted  by  the  battery,  was  recalled,  and 
testified  thus :  "  I  know  the  plaintiff's  constitution. 

"  Q.  What  will  be  the  probable  permanent  effect  upon  the  plain- 
tiff's constitution  and  mind  of  such  injuries  as  he  received? 

*  (Defendant's  counsel  objected  to  the  question.  The  Court  over- 
ruled the  objection,  to  which  defendant's  counsel  excepted,  and 
the  exception  was  duly  noted.) 

"  A.  It  is  impossible  to  answer  the  question  as  it  is  put.  What 
would  be,  is  one  thing ;  what  is,  is  another. 

UQ.  What  is  the  affect  of  the  injuries  upon  the  plaintiff? 

"(Defendant's  counsel  objected  to  this  question.  The  Court 
overruled  the  objection,  to  which  defendant's  counsel  excepted, 
and  the  exception  was  duly  noted.) 

"  A.  It  made  him  very  nervous.  I  discovered  the  effect  of  it 
for  a  year. 

"  Q.  What  effect  did  it  have  upon  his  mind? 

"A.  I  think  it  incapacitated  him  for  a  time  from  doing  business." 

When  the  plaintiff  rested,  "  the  defendant  offered  to  call  other 
witnesses  as  to  what  occurred  in  defendant's  office,  in  corrobora- 
tion of  those  who  had  already  testified,  saying  that  it  was  mani- 
festly a  question  of  the  weight  of  evidence.  Plaintiff's  counsel  ex- 
pressed his  willingness  that  all  the  testimony  should  be  brought  out 

"  The  Court  declined  to  allow  more  witnesses  for  the  defendant 
to  be  called  on  that  point,  and  the  defendant's  counsel  excepted 
to  the  Judge's  refusal. 

Bosw— Vol  IV.  64 
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"  The  Judge  then  charged  the  jury,  and  they  were  directed  to 
bring  in  a  sealed  verdict  in  the  morning. 

"  At  th#  opening  of  the  Court  in  the  morning,  the  officer  who 
had  had  charge  of  the  jury  informed  the  Judge  that  they  had 
not  agreed.  Whereupon  the  Judge  directed  the  jury  to  take 
their  seats  together  again.  Their  foreman  iuformed  the  Court 
that  they  had  not  been  able  to  agree  upon  a  verdict,  the  officer 
having  kept  them  together  from  6  until  10  o'clock  of  the  pre- 
vious evening,  when  they  separated.  Both  parties  were  present, 
and  their  attorneys,  but  the  defendant's  counsel,  who  conducted 
the  trial  for  him,  was  not  present.  The  Judge  stated  that,  in 
his  opinion,  it  was  extremely  desirable  that  they  should,  if  pos- 
sible, come  to  an  agreement,  and  stated  to  the  attorneys  present 
that  if  no  objection  was  made  by  them,  he  should  6end  the  jury 
out  again.  No  objection  was  in  fact  made,  but  the  defendant's 
attorney  stated  to  the  Court  that  he  was  unwilling,  in  the  absence 
of  the  defendant's  counsel,  to  express  either  assent  or  dissent 
Whereupon  the  Judge  again  directed  the  jury  to  retire*  and  con- 
sider of  their  verdict ;  having  first  stated  to  them  the  substance 
of  the  legal  propositions  which  he  had  stated  to  them  the  day 
before.  Whereupon  they  again  retired,  and  in  about  an  hour 
returned  with  a  verdict  of  $500  for  the  plaintiff." 

The  affidavits  on  which  a  new  trial  was  moved  for  stated  the 
fact  as  to  the  separation  of  the  jury,  and  as  to  the  proceedings  had 
in  Court  when  it  opened  the  next  morning.  John  Gibbons,  one 
of  said  jurors,  in  one  of  said  affidavits,  deposed  that,  when  the 
jury  separated,  his  "  mind  was  entirely  made  up  that  the  plain- 
tiff was  entitled  to  no  more  than  six  cents  damages ;"  that,  on 
the  opening  of  the  Court  next  morning,  "  deponent"  (Gibbons) 
11  was  still  of  opinion  that  six  cents  was  as  much  as  the  plaintiff 
ought  to  receive,  and  was  very  unwilling  to  render  any  other 
verdict 

"That  one  of  said  jurors,  named  Bradley,  thereupon  stated  that 
he  was  a  personal  friend  of  the  defendant,  and  from  what  he 
knew  of  him  he  felt  authorized  to  say  that  he  would  feel  perfectly 
satisfied  if  a  verdict  was  rendered  against  him  for  five  hundred 
dollars,  and  would  much  prefer  it  to  the  expense  and  trouble  of 
another  trial;  that,  under  the  influence  of  these  representations, 
and  of  the  remarks  of  the  Judge  as  to  the  expense  and  loss  of 
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time,  deponent  was  induced  to  assent  to  a  rendering  of  a  verdict 
for  five  hundred  dollars,  contrary  to  his  own  convictions ;  that 
deponent  has  since  learned  that  such  representations  of  said  Brad- 
ley were  entirely  unauthorized  and  incorrect;  that  deponent  was 
only  induced  to  assent  to  the  verdict  by  believing  that  such  repre- 
sentations were  true,  and  having  learned  on  the  same  morning 
after  the  rendering  of  the  verdict  that  he  had  been  thus  misled, 
returned  to  his  former  opinion  that  a  verdict  for  more  than  six 
cents  is  more  than  the  plaintiff  is  entitled  to  recover,  and  he  ac- 
cordingly desires  that  such  verdict  may  be  set  aside." 

The  defendant  made  affidavit  that  Bradley  had  no  authority, 
or  pretense  of  authority,  for  making  such  statements.  There  was 
no  pretense  that  the  jurors,  while  separated,  held  any  communi- 
cation with  any  person  in  respect  to  the  cause. 

Five  of  the  jurors  made  affidavit  that  they  did  not  hear  Brad* 
ley  make  any  such  remarks  to  Gibbons  as*  the  latter  swore  he  did, 
and  that  Gibbons,  before  they  separated,  offered  to  consent  to  a 
verdict  of  $250  in  iavor  of  the  plaintiff;  that  a  majority  of  the 
jurors  were  in  favor  of  a  verdict  for  different  sums  varying  from 
$1,000  to  $5,000 ;  and  that,  before  they  separated,  ten  of  them 
had  agreed  upon  $1,000  as  the  just  and  proper  sum. 

The  juror,  Joseph  Bradley,  made  affidavit  to  the  same  facts> 
and  denied  that  he  made  any  such  remarks  as  Gibbons  deposed 
that  he  did,  or  "anything  to  that  effect,  or  anything  of  the  kind." 

There  was  nothing  in  the  affidavits  tending  to  show  any  attempt 
on  the  part  of  any  one  to  interfere  with  the  jury,  either  while 
they  were  separated  or  during  their  deliberations,  ezoept  in  so 
far  as  the  affidavit  of  Gibbons  tended  to  show  it 

JE  C.  Benedict^  for  appellant 

Solomon  L.  Hull,  for  respondent 

By  the  Court— Bosworth,  Ch.  J.  The  appeal  from  the 
judgment  brings  under  review  only  the  exceptions  taken  daring 
the  progress  of  the  trial.  It  does  not  raise  the  question  whether 
the  verdict  is  against  evidence.  That  can  only  be  considered  at 
General  Term  on  an  appeal,  from  an  order  denying  a  motion  for 
a  new  trial,  taken  under  section  849  of  the  Code. 
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Dr.  Rowland  testified  as  an  expert  as  to  the  effect  produced 
on  the  plaintiff,  by  facts  within  his  own  knowledge.  He  spoke 
of  the  effect  of  injuries  which  he  had  seen,  and  in  respect  to 
which  he  was  consulted  at  the  time  of  their  occurrence,  and  which 
he  treated  professionally.  We  think  there  was  no  error  in  his 
being  allowed  to  answer  the  questions,  "  What  is  the  effect  of 
•  these  injuries  upon  the  plaintiff?"  and  "  What  effect  did  it  have 
upon  his  mind  ?"  or  in  receiving  as  evidence  his  answers  to  such 
questions.. 

The  Court,  in  its  discretion,  may  limit  the  party  as  to  the  num- 
ber of  witnesses  to  be  examined  as  to  what  occurred,  at  a  given 
time  and  place,  between  the  parties.  If  he  exercises  his  discre- 
tion to  the  actual  prejudice  of  .either  party,  his  decision  in  that 
respect  is  not  the  subject  of  an  exception  which  can  be  reviewed 
on  an  appeal  from  the  judgment  In  this  case,  when  the  plain- 
tiff rested,  but  two  witnesses  had  been  examined  as  to  what 
occurred  in  the  defendant's  store  while  the  plaintiff  was  there. 
Neither  of  these  two  witnesses  was  present  the  whole  time— one 
having  been  turned  out  soon  after  he  entered  it,  and  the  other 
having  got  admission  but  a  short  time  before  the  plaintiff  was 
permitted  to  leave  it 

The  defendant  examined  six  witnesses  as  to  what  the  defend- 
ant did  and  said,  and  what  the  plaintiff  said.  The  additional 
witnesses  whom  the  plaintiff  proposed  to  examine,  were  called 
"as  to  the  same  matters  as  already  proved  by  the  other  wit- 
nesses." Nothing  new,  or  additional  to,  or  variant  from  that  to 
which  the  six  had  testified,  was  offered  to  be  proved.  On  the 
contrary,  the  purpose  to  give  such  evidence  was  disclaimed. 

The  practice  of  interposing  to  prevent  the  examination  of  an 
unnecessary  number  of  witnesses  called  to  testify  to  the  same 
fact,  has  long  prevailed  at  the  Circuits.  A  useless  repetition  of 
witnesses  cannot  further  the  cause  of  justice,  and  is  discounte- 
nanced by  the  law.  (1  Cow.  &  Hill's  Notes,  396.) 

The  exercise  of  that  discretion  is  not  the  subject  of  an  excep- 
tion. If  probable  prejudice  has  resulted  from  it,  in  the  trial  of 
any  cause,  the  remedy  is  a  motion  for  a  new  trial,  on  a  case. 

The  defendant,  who  complains,  in  this  case,  that  he  was  not 
permitted  to  call  more  witnesses,  examined  twice  as  many  as  the 
plaintiff,  in  respect  to  the  occurrences  in  defendant's  store,  and  we 
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think  he  could  not  have  been  prejudiced  by  not  being  allowed  to 
examine  more  who  would  testify  as  those  did  whom  he  had 
examined. 

It  was  not  error  for  the  court,  after  the  defendant  had  rested 
and  the  plaintiff  had  concluded  his  rebutting  evidence,  to  refuse 
to  allow  the  defendant  to  introduce  additional  witnesses,  "  as 
to  what  occurred  in  defendant's  office,  in  corroboration  of  those  • 
who  had  already  testified."  That  is  a  matter  purely  in  the 
discretion  of  the  Court  (Shepard  v.  Potter,  4  Hill,  202;  1 
id.,  800;  20  Wend.,  225;  8  id.,  876;  4  Cow.,  450;  5  Hill, 
286.) 

These  views  dispose  of  all  the  questions  arising  upon  the 
appeal  from  the  judgment 

The  questions  yet  to  be  considered  arise  upon  the  appeal  from 
the  order  denying  a  motion  made  by  the  defendant  for  &  new  trial 

The  notice  of  that  motion  was  not  served  until  after  judgment 
had  been  perfected,  and  the  judgment  roll  filed,  and  was  not  in 
fact  made  until  several  months  subsequent  to  the  taking  of  the 
appeal  from  the  judgment 

By  the  settled  practice,  as  it  existed  prior  to  the  enactment  of 
the  Code,  a  motion  for  a  new  trial  could  not  be  made  on  a  case, 
or  on  the  ground  of  newly  discovered  evidence  or  of  surprise, 
after  judgment  had  been  regularly  perfected.  {Jackson  v.  Chace, 
15  J.  B.,  854 ;  Rapdye  v.  Prince,  4  Hill,  125 ;  Boosevdt  v.  The  " 
Mars  of  Fulton,  7  Cow.,  107.) 

Chapter  128  of  the  act  of  1882,  (Laws  of  1882,  p.  188,)  allowed 
a  bill  of  exceptions,  duly  made  and  settled,  in  an  action  in  the 
Supreme  Court,  to  be  argued,  notwithstanding  judgment  had 
been  perfected. 

In  the  several  Courts  of  Common  Pleas,  except  that  for  the  ' 
city  and  county  of  New  York,  a  bill  of  exceptions  taken  in 
them  was  not  argued  in  such  Court,  but  was  heard  on  a  writ  of 
error  from  the  Supreme  Court 

The  practice  under  the  Code  is  the  same  as  before  it  was 
enacted. 

"A  motion  for  a  new  trial,"  on  a  case  or  exceptions,  or  other- 
wise, may  be  made  under  section  265  of  the  Code.  When  the 
Code,  or  the  rules  adopted  under  it,  have  not  otherwise  provided, 
the  preexisting  practice  must  be  pursued.  (Code,  §  469.) 
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To  secure  the  right  to  be  heard  on  "a  motion  for  a  new  trial " 
on  a  case,  a  stay  of  proceedings  must  be  procured,  or  an  order 
obtained,  that  judgment,  if  entered,  be  entered  not  absolutely 
but  as  security  merely.  (Benedict  v.  Coffee,  8  Duer,  669.) 

If  the  judgment  entered  be  absolute  and  unconditional,  the 
party  loses  his  right  to  be  heard  on  a  case.  If  a  bill  of  excep- 
tions his  been  settled,  the  exceptions  may  be  heard  on  an  appeal 
from  the  judgment,  taken  under  section  848  of  the  Code,  although 
no  motion  was  made  at  Special  Term  for  a  new  trial. 

The  defendant  is  not  in  a  condition,  therefore,  to  move  for  a 
new  trial  on  the  ground  that  the  verdict  is  against  evidence,  or 
that  the  damages  are  excessive,  or  for  anything  that  occurred  in 
open  Court,  to  which  no  exception  was  taken. 

The  separation  of  the  juiy,  without  the  consent  of  the  Court, 
is  not,  per  **,  sufficient  to  entitle  the  defendant  to  a  new  trial. 

That  two  of  the  jurors  eluded  the  care  of  the  constable,  left 
the  jury  room,  and  one  of  them  remained  all  night  at  a  neigh* 
boring  tavern,  {Smith  v.  Thompeon^  1  Cow.,  221,  n.  a,)  has  been 
held  not  to  be  enough  to  set  aside  the  verdict,  if  there  be  no  sus- 
picion of  abuse.  <  Vide  8  Cow.,  855 ;  4  id.,  26,  88 ;  5  id.,  288 ;  2 
Wend,  62 ;  8  J.  R,  252 ;  7  id.,  82 ;  4  Barn.  &  Aid.,  480.) 

There  is  nothing  shown  justifying  the  inference  that  the  jurors 
separated  from  any  improper  motive,  or  thought  that  they  Were 
thereby  violating  their  duty.  It  is  perhaps  just  to  infer  that  the 
officer  allowed  them  to  separate,  believing  at  the  time  that  he  was 
at  liberty  to  do  so,  with  the  approbation  of  the  court,  on  their  fail- 
ing to  agree  after  being  kept  together  as  long  as  they  were  kept. 

There  is  no  pretense  that,  while  separated,  any  one  conversed 
with  either  of  them  in  relation  to  this  suit,  the  parties  to  it, 
the  evidence  given  on  the  trial,  or  the  witnesses. 

There  is  no  reason,  therefore,  to  suspect  that  the  plaintiff  waa 
prejudiced  by  the  mere  fact  of  their  separation. 

The  defendant's  attorney,  while  he  declined  to  express  any 
assent  to  die  jury  being  sent  out  a  second  time,  also  declined  to 
dissent  He  "stated  to  the  court  that  he  was  unwilling,  in  the 
absence  of  the  defendant's  counsel,  to  express  either  assent  or  dis- 
sent" This  was  said  in  response  to  the  observation  of  the  pre- 
siding Judge,  "that  if  no  objection  was  made  by  them,"  (the 
attorneys,)  H  he  should  send  the  jury  out  again." 
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This  was  clearly  leaving  it  to  the  Judge,  without  objection,  to 
take  such  course  as  in  the  exercise  of  his  discretion  he  thought 
would  promote  justice  between  the  parties. 

We  think,  therefore,  that  a  new  trial  should  not  be  granted  on 
account  of  the  separation  of  the  jury  merely. 

The  affidavit  of  the  juror,  John  Gibbons,  that  Mr.  Bradley, 
another  of  the  jurors,  stated  the  matters  detailed  in  the  affidavit 
of  the  former,  is  denied  by  Bradley,  and-  the  latter  is  corrobo- 
rated by  the  affidavits  of  five  other  jurors.  No  juror  corrobo- 
rates Mr.  Gibbons,  by  stating  that  any  such  or  any  other  commu- 
nication was  made  by  Bradley. 

Under  such  circumstances  we  cannot*  with  any  propriety, 
interfere  with  the  verdict,  on  the  assumption  that  any  such  com- 
munication was  made,  even  if  the  fact  that  it  was  made  could  be 
shown  by  the  affidavit  of  a  juror,  to  impeach  the  verdict  of  the 
jury. 

No  part  of  the  charge  to  the  jury  is  contained  in  the  case. 
We  have  no  right  to  presume  that  it  was  prejudicial  to  the  de- 
fendant, or  adverse  to  the  views  of  the  law  applicable  to  the 
case,  on  which  his  counsel  insisted. 

It  is  not  a  case  in  which  the  Court  would  be  justified  in  inter- 
fering with  the  verdict,  on  the  ground  that  the  damages  are 
excessive.  Being  of  the  opinion  that  the  defendant  was  not  pre- 
judiced by  not  being  allowed  to  examine  more  than  twice  as 
many  witnesses  as  the  plaintifl^did,  as  to  what  occurred  while  the 
plaintiff  was  in  the  defendant's  store,  and  that  a  new  trial  can- 
not be  granted  on  the  other  grounds  on  which  it  is  sought;  the 
judgment  and  order  appealed  ftosn  must  be  affirmed,  with  costs. 

Affirmed  accordingly. 
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Placide,  Plaintiff  and  Appellant,  v.  Burton,  Respondent 

Where  by  the  terms  of  an  agreement  between  the  plaintiff,  (an  actor,)  and 
the  defendant,  (a  theatrical  manager,)  it  was  agreed  that  the  plaintiff  should, 
between  October  9th,  1854,  and  June  1st,  1856,  perform  as  an  actor  for  the 
defendant,  during  four  terms  of  four  weeks  each,  and  that  there  should  be 
an  interval  of  four  weeks  between  the  terms,  the  commencement  of  each 
term  to  be  appointed  by  the  defendant,  and  notice  thereof  given  to  the 
plaintiff;  and  where  they  subsequently  agreed  that  the  plaintiff  should  not 
perform  in  January  or  February,  1855,  and  where,  after  that,  (he  plaintiff 
commenced  playing  about  the  9th  of  October,  1854,  and  before  the  end 
of  the  second  week,  it  was  agreed,  at  his  request,  that  such  first  term  of 
four  weeks  should  be  divided  into  periods  of  two  weeks  each,  the  plaintiff 
to  discontinue  playing  at  the  end  of  said  first  two  weeks,  then  leave,  and 
return  and  play  the  other  two  weeks  so  as  to  complete  the  same  on  or 
about  the  1st  of  January,  1855,  and  the  plaintiff  left  at  the  end  of  the  first 
two  weeks,  and  did  not  again  return  or  offer  to  return,  and  was  not  re- 
quested to  return,  held, 

1.  That  the  plaintiff  was  bound  by  the  agreement,  as  modified,  to  return  and 
play  or  offer  to  play  said  remaining  two  weeks,  without  any  notice  or 
request  from  the  defendant  so  to  do,  and  that  the  plaintiff's  failure  to  do  so, 

"  was  a  breach  of  the  agreement  on  his  part;  and  that  he  was  liable  to  the 
defendant  for  the  damages  resulting  therefrom. 

2.  That  after  such  breach  by  the  plaintiff,  of  the  agreement  on  his  part,  the 
defendant  was  under  no  obligation  to  employ  the  plaintiff  further,  and  that 
no  action  would  lie  against  the  defendant  for  not  having  notified  the  plain- 
tiff of  the  time  of  commencing  other  terms  of  four  weeks  each,  and  for  not 
furnishing  him  employment  for  such  terms,  although  the  plaintiff  might 
have  been  ready  and  willing  to  perform  on  being  so  notified. 

(Before  Bosworth,  Gh.  J.,  and  Home  an  and  Mohobixt,  J.  J.) 
Heard,  April  6th;  decided,  April  30th,  1859. 

This  is  an  appeal  by  Henry  Placide,  the  plaintiff,  from  a  judg- 
ment in  flavor  of  William  E.  Burton,  the  defendant,  entered  on 
the  report  of  Henry  Nicoll,  Esq.,  as  Referee. 

In  1854,  the  defendant  was  the  manager  of  a  theatre  in  the 
city  of  New  York,  known  as  Burton's  Theatre,  and  the  plaintiff 
was  an  actor. 

This  action  is  brought  to  recover  damages  on  the  theory,  that 
in  July,  1854,  it  was  agreed  between  the  parties,  that  the 
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plaintiff  should  "take  part  or  give  his  services  in  the  perform- 
ances exhibited  in  said  theatre,  whenever  required  by  the  said 
defendant  so  to  do,  during  every  other  or  alternate  four  weeks, 
from  the  commencement  of  the  then  next  theatrical  season'1  to 
the  close  of  it ;  that  is  to  say,  between  September  4th,  1854  and 
June  2d,  1865,  for  a  specified  compensation,  which  the  defendant 
agreed  to  pay,  viz*,  $150  weekly,  for  each  of  said  alternate  four 
weeks,  and  one-third  of  the  proceeds  or  receipts  of  said  theatre 
for  one  night  at  the  end  of  each  alternate  fourth  week  for  his 
benefit,  of  the  value  of  $125.  That  the  plaintiff  has  always 
been  ready  to  perform  when  called  upon,  but  that  defendant  has 
not  complied  with  the  agreement  on  his  part,  and  that  under 
such  agreement  he  owes  the  plaintiff  $1,950,  with  interest  from 
the  4th  of  October,  1856,  for  which  sum  the  complaint  prays 
judgment 

The  answer  alleged  the  facts  hereinafter  mentioned,  and  claimed 
that  the  plaintiff  had  broken  the  agreement  on  his  part  and  de- 
manded damages  as  a  counterclaim  for  such  breach. 

The  facts,  as  in  substance  stated  in  the  answer,  and  as  found 
by  the  Referee,  (with  the  exception  that  the  answer  states  the 
agreement  to  hare  been,  that  the  plaintiff  should  play,  daily 
"  every  other  or  alternate  four  weeks  "  from  the  9th  of  October, 
1854,  until  the  close  of  the  season,  about  June  1st,  1855,)  are, 
that  prior  to  the  opening  of  the  defendant's  theatre  in  October, 
1854,  it  was  agreed  between,  the  plaintiff  and  the  defendant, 
"  that  the  former,  at  and  for  a  compensation  in  that  behalf  agreed 
upon  between  them,  should,  between  the  9th  day  of  October, 
1854,  and  the  close  of  the  theatrical  season  at  spid  theatre,  on  or 
about  the  1st  of  June,  1855,  perform  as  an  actor  at  said  defend- 
ant's  theatre,  nightly,  during  four  terms  or  periods  of  four  weeks 
each,  the  commencement  of  each  of  such  terms  or  periods  to  be 
fixed  and  appointed  by  the  said  defendant,  and  notice  thereof 
given  to  the  plaintiff."  That  afterwards  and  prior  to  said  9th 
day  of  October,  1864,  the  defendant,  at  the  request  of  the  plain* 
tiflj  consented  to  a  modification  of  said  agreement,  by  which  it 
was  agreed,  between  them,  that  the  plaintiff  might  go  to  the  city 
of  New  Orleans,  on  or  about  the  1st  of  January,  1865,  to  per- 
form as  an  actor  at  a  theatre  in  said  city,  and  that  the  plaintiff 
might  for  such  purpose  remain  absent  from  the  city  of  New 
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York  until  on  or  about  the  1st  of  March,  1865.  "That  afterwards 
and  in  pursuance  of  the  said  agreement,  the  plaintiff^  on  or  about 
the  9th  day  of  October,  1864,  commenced  playing  nightly  at 
defendant's  theatre,  and  which  playing  was  to  be  continued  for 
a  term  or  period  of  four  weeks,  that  the  plaintiff  played  for  and 
during  the  first  two  weeks  of  the  said  term  or  period ;  that  on 
or  about  the  expiration  of  the  second  week  of  the  said  term  or 
period,  the  plaintiff  proposed  to  the  defendant  that  the  said  term 
or  period  which  the  said  plaintiff  was  then  playing,  according  to 
his  said  agreement,  should  be  divided  into  periods  of  two  weeks 
each ;  that  at  the  expiration  of  said  second  week  he  should  dis- 
continue playing  at  said  defendant's  theatre,  but  should  return 
and  play  the  remaining  two  weeks  of  said  term,  so  as  to  com* 
plete  the  same  just  prior  to  his  departure  for  New  Orleans,  on  or 
about  the  1st  day  of  January,  1866,  that  the  defendant  assented 
to  the  said  proposition,  and  that  thereupon  the  said  plaintiff 
Ceased  playing  at  the  defendant's  theatre  at  the  expiration  of  the 
second  week  of  the  said  term ;  that  the  said  plaintiff  did  not 
thereafter  return  and  play  at  defendant's  theatre  the  remaining 
two  weeks  of  the  said  term  or  period,  or  ever  after  tender  or 
offer  to  the  defendant  to  play  at  said  defendant's  theatre  during 
the  aforesaid  theatrical  season.'9 

That  the  said  defendant,  after  the  said  1st  day  of  March,  1856, 
did  not  fix  or  appoint  any  other  terms  or  periods  of  four  weeks 
for  the  plaintiff's  playing  at  defendant's  theatre  as  aforesaid. 

That  the  services  of  the  plaintiff  to  the  defendanVin  playing 
as  an  actor  at  defendant's  theatre,  were  reasonably  worth  to 
defendant  $100  per  week,  over  and  above  the  amount  agreed  by 
the  defendant  to  be  paid  to  the  plaintiff  for  such  services. 

The  Referee  found  as  conclusions  of  law — 

1.  That  by  reason  of  the  acceptance  by  the  defendant  of  plain- 
tiff's proposal  to  divide  the  first  term  or  period  of  playing  as 
aforesaid  into  terms  of  two  weeks  each,  and  for  the  plaintiff's 
return  to  play  the  remaining  two  weeks  thereof  as  aforesaid,  the 
original  agreement  was  in  that  respect  modified  and  the  plaintiff 
became  and  was  bound  so  to  return  and  play  for  the  said  two 
weeks  so  agreed  upon  without  further  notice  from  defendant,  and 
that  by  reason  of  his  failure  so  to  do,  there  has  been  a  breach  of 
the  said  original  agreement  as  modified  as  aforesaid. 
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2.  That  the  plaintiff  having  failed  to  perform  said  original  agree- 
ment, so  modified,  cannot  bring  an  action  against  the  defendant  for 
any  breach  of  said  agreement  occurring  after  the  breach  thereof 
by  the  plaintiff  as  aforesaid,  and  that  by  the  said  breach  thereof 
by  the  plaintiff  the  defendant  became  and  was  absolved  from  all 
liability  to  the  plaintiff,  under  said  agreement,  accruing  after  such 
breach,  and  had  the  right  to  treat  the  said  agreement  as  at  an  end. 

3.  That  by  reason  of  plaintiff's  failure  to  perform  the  remain- 
ing two  weeks  of  the  said  first  term  or  period  as  aforesaid,  he  is 
liable  to  the  defendant  in  damages,  and  that  the  measure  of  such 
damages  is  the  value  to  the  said  defendant  of  the  plaintiff's  ser- 
vices to  him  as  an  actor,  over  and  above  the  compensation  agreed 
to  be  paid  to  him. 

As  a  final  conclusion  of  law  in  the  premises,  the  Referee  directed 
judgment  in  favor  of  the  defendant  as  against  the  plaintiff  upon 
the  causes  of  action  in  the  complaint  in  this  action  alleged,  and 
further  judgment  upon  the  counter-claims  in  said  action  for  $200, 
and  that  the  plaintiff  pay  to  the  defendant  the  costs  of  this  action. 

The  action  was  commenced  in  October,  1855,  and  the  Referee's 
report  is  dated  April  19, 1858.  The  plaintiff  duly  excepted  to 
each  of  the  Referee's  conclusions  of  law,  and  appealed  to  the  Gen- 
eral Term  from  the  judgment  entered  on  the  report  Some  por- 
tions of  the  testimony  appear  in  the  opinion  of  Moncrief,  J. 

N.  Dane  EUifigiuood,  for  appellant 

I.  The  Referee,  in  his  report,  has  found  that  the  time  of  the 
commencement  of  each  of  the  terms,  was  to  be  fixed  and  appointed 
by  the  defendant  and  notice  thereof  given  to  the  plaintiff. 

IL  The  Referee,  however,  erred  in  finding  that  a  breach  of  the 
agreement  to  divide  the  first  term  into  two  terms  of  two  weeks 
each,  had  been  committed  by  the  plaintiff;  because,  whether  the 
theatrical  season  was  divided  into  four  or  five  terms  is  wholly 
immaterial ;  the  same  condition  applies  in  the  one  case  as  well  as 
in  the  other.  The  defendant  had  reserved  the  right  to  fix  the 
time  of  the  commencement  of  each  term,  and  the  plaintiff  the 
right  to  be  notified;  without  such  notice -was  given,  the  plaintiff 
could  commit  no  breach  on  his  part 

III.  The  defendant  himself  did  not  pretend  thai  the  plaintiff 
had  broken  his  agreement  with  him,  upon  the  ground  taken  by 
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the  Referee,  but  upon  another  ground,  namely,  that  the  plaintiff 
had  refused  to  perform  after  the  end  of  the  first  two  weeks,  and 
that  he  so  desisted  from  performing,  contrary  to  the  wish  of  the 
defendant;  denying,  expressly,  that  there  was  any  agreement  to 
divide  the  first  term  into  two  terms  of  two  weeks  each. 

IV.  But  admitting  that  there  had  been  no  express  agreement 
that  the  defendant  was  at  liberty  to  fix  the  time  of  the  commence 
ment  of  each  term,  and  that  the  plaintiff  was  entitled  to  be  noti- 
fied, the  nature  of  the  employment  was  such  that  the  right  so 
claimed  by  the  plaintiff  and  defendant  respectively,  would  be 
implied.  (Oraddon  v.  Price,  2  Oarr.  &  Payne,  610 ;  Story  on  Con- 
tracts, §  974.) 

Y.  The  Referee  also  erred  in  finding  that  the  plaintiff  could  not 
bring  an  action  upon  the  original  agreement  after  the  said  alleged 
breach  by  the  plaintiff,  and  that  the  defendant,  after  the  said 
alleged  breach,  had  the  right  to  treat  such  agreement  as  at  an  end. 

If  the  defendant  had  such  right,  (which  is,  however,  denied,) 
he  did  not  avow  it,  but,  to  the  contrary,  permitted  the  plaintiff,  who 
was  always  ready  and  willing  to  perform  at  any  time  during  such 
theatrical  season,  to  believe  that  the  original  agreement  was  still 
subsisting  and  in  force.  (Story  on  Contracts,  §  977;  Chitty  on 
Contracts,  p.  741 ;  Lawrence  v.  Dak,  3  J.  C.  R.,  28 ;  Ibid.,  17  J. 
R.,  487.) 

H.  A.  Cram,  for  respondent 

I.  The  whole  question  in  this  case  was  a  question  of  fact,  which 
the  Referee  has  found  more  favorably  for  the  plaintiff  than  the 
evidence  warranted.  Placide,  in  fact,  broke  his  engagement  by 
leaving  at  the  end  of  the  two  weeks;  he  did'  this  without  the 
permission  of  Burton. 

The  modified  agreement,  also,  is  stated  more  favorably  for 
Placide  than  the  evidence  warrants.  Under  the  modified  agree- 
ment, as  made  out  from  the  testimony  of  both  plaintiff  and  defend- 
ant, there  was  a  clear  breach  by  plaintiff  in  not  returning  to  com- 
plete the  first  term  of  four  weeks.  Plaintiff  was  bound  to  do  this 
without  further  notice. 

II.  After  this  breach  of  the  modified  agreement  found  by  the 
Referee,  the  plaintiff  could  maintain  no  action  on  the  original 
agreement 
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m.  None  of  the  various  exceptions,  either  at  the  trial  or  to 
the  findings  of  the  Beferee,  were  well  taken. 

Moncrief,  J.  There  is  no  question  that,  on  or  about  the  26th 
July,  1864,  the  defendant,  being  the  manager  of  a  theatre  in  the 
city  of  New  York,  entered  into  an  agreement  with  the  plaintiff 
for  his  services  as  a  performer  in  such  theatre  from  the  9th  of  Octo- 
ber, 1854,  to  the  1st  day  of  June,  1856,  or  until  the  time  of  the 
closing  of  the  theatrical  season  of  that  year ;  the  plaintiff  by  the 
terms  of  such  agreement,  promising  to  play  during  four  succes- 
sive terms,  of  four  weeks  each,  between  the  said  9th  day  of  October 
and  the  time  of  the  closing  of  such  theatrical  season,  with  an 
interval  of  four  weeks  intervening  between  each  of  said  terms; 
the  commencement  of  each  of  said  terms  to  be  fixed  and  appointed 
by  the  defendant,  and  notice  thereof  given  to  the  plaintiff.  Nor 
is  there  any  dispute  that  this  agreement  was,  subsequently,  and 
about  September,  1854,  modified  by  the  defendant,  at  the  request 
of  the  plaiittiff,  whereby  the  plaintiff  was  permitted  to  go  to 
New  Orleans  on  or  about  the  1st  of  January,  1866,  to  be  absent 
until  on  or  about  the  1st  of  March  following.  This,  substan- 
tially, is  alleged  in  the  complaint,  stated  in  the  answer,  and  found 
by  the  Referee. 

The  plaintiff  commenced  his  service  under  this  agreement  on 
the  9th  of  October,  1864,  and  performed  for  two  weeks.  At 
about  the  end  of  this  two  weeks  he  proposed  to  the  defendant 
that  said  first  term,  which  the  plaintiff  was  then  playing,  should 
be  divided  into  periods  of  two  weeks  each ;  that,  at  the  expira- 
tion of  said  second  week,  he  should  discontinue  playing  at  said 
theatre,  but  should  return  and  play  the  remaining  two  weeks  of 
said  term,  so  as  to  complete  the  same  just  prior  to  his  departure 
for  New  Orleans  on  or  about  the  1st  day  of  January,  1855 ;  and 
the  defendant  assented  thereto. 

This  finding  of  the  Beferee  is  sustained,  and  is  substantially, 
in  respect  to  the  terms  of  the  modification,  as  testified  to  by  the 
plaintiff  himself 

There  was  no  other  or  different  agreement  or  understanding 
between  the  parties  with  reference  to  the  performance  by  the 
plaintiff  of  the  last  two  weeks  of  the  first  term,  under  the  origi- 
nal agreement 
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The  plaintiff  never  tendered  his  services,  or  performed  further 
or  other  than  said  two  weeks  under  his  agreement,  and  now 
claims  that  he  .was  entitled  to  notice  from  the  defendant  of  the 
time  when  he  should  commence  the  performance  thereof.  No 
such  notice  was  given.  The  only  question  discussed  upon  the 
argument,  and,  it  would  seem,  from  the  conclusions  of  feet  and 
of  law  found  by  the  Referee,  that  the  only  question  in  the  case 
is,  whether  or  not  the  plaintiff  was  entitled  to  such  ndtice,  or  was 
•  bound  to  tender  his  services  at  such  reasonable  time  as  to  be  ena- 
bled to  complete  the  first  term  of  four  weeks,  just  prior  to  the 
1st  of  January,  1855,  according  to  the  contract  as  modified  in 
October,  1854. 

The  plaintiff  had  fixed  and  determined  for  himself,  by  his  own 
proposition  and  the  defendant's  acceptance  of  it,  the  time  of  the 
commencement  of  the  last  two  weeks  of  his  first  term.  The 
defendant  had  given  notice  to  the  plaintiff  of  the  commencement 
of  the  first  term,  and  the  plaintiff  began  his  performance  of  it, 
but,  before  completion,  sought  and  obtained  leave  to  make  a 
different  arrangement  He  fixed,  by  that  arrangement,  the  period 
for  commencing  the  performance  of  this  unfinished  term,  as  he 
states  in  his  evidence,  by  proposing  to  "  divide  that  four  weeks 
into  engagements  of  two  weeks  each ;  that  is,  to  perform  two 
weeks,  then  go  into  the  country  and  stay  two  weeks,  and  then  to 
return  and  play  two  weeks."  Again,  he  says:  "I  propose  to 
divide  this  four  weeks'  engagement,  play  two  weeks  of  it  now, 
and  return  time  enough  before  the  1st  of  January  to  play  two 
weeks,  then  play  those  two  weeks,"  &c.  This  latter  statement 
does  not  materially  vary  from  the  fact  as  found  by  the  Referee ; 
and  the  first  statement  has  a  specified  time  assigned.  According 
to  that,  after  an  interval  of  two  weeks  he  was  to  return  and  play : 
by  the  latter,  it  was  left  optional  to  the  convenience  of  the  plaintiff 
at  what  time  he  should  return,  so  long  as  he  returned  time 
enough  to  play  the  two  weeks  before  the  1st  of  January.  The 
plaintiff  was  bound  to  have  returned  and  played,  or  tendered  his 
services  to  play,  the  unfinished  portion  of  his  term,  without  notice 
from  the  defendant ;  and  not  having  so  done,  he  not  only  has  no 
claim  upon  the  defendant  in  respect  to  that  two  weeks,  but  he 
thereby  committed  a  breach  of  his  agreement  and  became  liable 
to  the  defendant  for  his  damages  sustained  thereby. 
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The  agreement  had  been  reconstructed  at  the  request  of  the 
plaintiff.  At  first,  he  was  bound  to  have  performed  four  weeks 
commencing  in  October,  and  other  four  weeks  in\each  of  the 
months  of  December,  February,  March  and  May.  It  was  modi- 
fied in  September,  by  the  plaintiff  obtaining  permission  to  be 
absent  eight  weeks  from  about  January  1st  to  March  1st,  1866; 
and  again  changed  so  that,  as  it  stood  at  the  completion  of  two  • 
weeks9  service,  the  plaintiff  had  excepted  the  December  and 
February  terms  or  periods  of  service,  and  left  unfinished  half  of  • 
the  first  term.  This  modification  of  the  original  contract  would 
seem,  necessarily,  to  require  from  the  plaintiff  an  offer  to  perform, 
and  to  relieve  the  defendant  from  giving  notice  of  a  time  when 
his  services  should  commence.  The  plaintiff  had  received  notice 
of  the  commencement  of  the  first  term,  and  was  bound  to  com- 
plete it  without  further  notice,  unless  he  expressly  stipulated  to 
the  contrary ;  and  there  is  no  such  provision  in  the  agreement 
of  October,  1864,  but,  on  the  contrary,  that,  substantially,  fixes 
the  middle  of  December  as  the  time  when  the  plaintiff  would 
return  and  complete  it  The  plaintiff  having  broken  his  agree* 
ment  in  not  returning  and  completing  the  first  term,  and  never 
afterwards  offering  or  tendering  his  services  to  the  defendant  in 
fulfillment  thereof  the  defendant  had  a  right  to  treat  the  contract 
a§  broken  by  the  plaintiff  and  was  not  bound  to  employ  him  in 
April  or  June,  and  is  not  liable  by  reason  of  not  having  notified 
him  to  perform  a  term  in  each  of  those  months. 

The  damages  found  by  the  Referee  were  awarded  as  compen- 
sation to  the  defendant  for  the  non-performance  by  the  plaintiff 
for  the  residue  of  the  first  term ;  and  his  finding  is  sustained  by 
the  evidence. 

After  an  examination  of  the  whole  case,  I  am  of  opinion  that 
the  conclusions  of  fact  and  of  law,  as  found  by  the  Referee,  are 
correct,  and  should  be  sustained.  The  judgment,  therefore,  must 
be  affirmed,  with  costs. 

Boswobth,  Ch.  J.,  and  Hoffman,  J.,  concurred  in  the  conclu- 
sions stated  in  the  opinion  of  Moncbisf,  J. 

Judgment  affirmed. 
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Sttowbll,  Plaintiff  and  Appellant,  v.  Tebbett,  Respondent 

One  Jane  R  Jones,  by  a  written  order  dated  May  26,  1856,  and  directed  to 
the  defendant,  requested  him  to  pay  to  the  plaintiff  or  order  defendant's 
note  at  three  months  for  $250,  "whenever  I  (said  Jones)  have  put  on  the 
third  tier  of  beams  upon  the  five  brick  houses  now  building  by  me,  *  * 
to  apply  on  the  third  payment  as  per  contract  for  building  said  houses 
between  us,  dated  Mareh  27th,  1856."  By  the  contract  of  March  27th,  Jones 
agreed  to  build  and  complete  for  the  defendant  five  buildings,  in  a  manner 
and  by  a  time  specified,  and  the  defendant  agreed  to  advance  to  Jones  s 
building  loan  of  $3,500  as  the  houses  progressed,  as  follows,  vis. :  (1st,)  $500 
cash  when  the  first  tier  of  beams  was  on  and  the  walls  up  all  around;  (2d,) 
$500  cash  when  the  second  tier  of  beams  was  on  and  the  walls  up  all  around ; 
(3d,)  Three  other  payments,  in  notes  or  acceptances  of  $500  each,  not  to 
fall  due  before  the  browning  of  the  whole  five  houses  was  on  and  floors  laid. 
The  defendant  accepted  said  order  of  May  26th,  1856,  by  a  writing  on  its 
face  reading  thus:  "Accepted  May  20th,  1856;  G.  R.  Thuurt,"  and 
delivered  it  thus  accepted  to  the  plaintiff,  who  furnished  lumber  to  be  used 
and  which  was  used  in  said  five  buildings.  They  were  so  far  proceeded 
with  that  the  side  walls  were  raised  up  to  the  third  tier  of  beams,  and  the 
third  tier  was  put  on,  but  the  front  walls  were  never  raised  higher  than  the 
silk  to  the  basement  windows.    Held, 

1,  That  the  defendant  was  not  liable  by  reason  of  his  said  acceptance,  to  giro 
a  note  to  the  plaintiff  for  $250,  until  after  the  buildings  had  been  so  fir  com- 
pleted in  the  manner  specified  in  the  contract  of  March  27th ;  that  the  first 
and  second  payments  had  become  due,  and  in  addition  to  that  the  third 
tier  of  beams  had  been  put  on,  in  the  further  prosecution  of  the  work  is 
usual  and  customary  in  such  cases. 

2.  The  contract  of  March  27th,  1856,  is,  by  force  of  the  reference  made  toil 
in  the  order  of  May  26th,  1856,  incorporated  into  the  latter  in  such  sense 
that  its  provisions  are  to  determine  when  the  payment  of  $250,  by  note,  is 
to  be  made. 

8.  The  order  of  May  26th,  1856,  and  its  acceptance,  do  not,  together,  con- 
stitute a  contract  binding  the  defendant  unconditionally  to  give  his  note  for 
$250,  to  any  person  who  may  furnish  materials  for  the  buildings,  on  the 
security  of  such,  contract,  irrespective  of  the  stage  reached  in  the  progresi 
of  the  work  of  erecting  the  buildings  at  the  time  such  a  note  may  be 
demanded. 

(Before  Bobworth,  Ch.  J.,  and  Homuif  and  Mokosdot,  J.  J.) 
Heard,  April  7;  decided;  April  30th,  1859. 

/     This  is  an  appeal  by  Augustus  Studwell,  (the  plaintiff,)  fiom 
a  judgment  against  him  in  fevor  of  Gilbert  R  Terrett,  (the  defend* 
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ant)  entered  on  the  report  of  Hamilton  W.  Bobinson,  Esq.,  as 
Beferee. 

The  summons,  by  the  service  of  which  the  action  was  com- 
menced, was  served  January  18th ;  the  complaint  February  12th, 
and  the  answer  March  12th,  1867. 

The  defendant  is  sued  upon  his  written  acceptance  of  an  order, 
which,  with  the  said  acceptance,  reads  thus,  viz. : 

"Bbooklyn,  May  26th,  1856. 
"  To  Gilbert  R  Tebkett,  Esq. : 
"  Sir, — Please  to  pay  A.  StudweU,  Es«,  or  order,  your  note 
$t  at  three  months,  for  two  hundred  and  fifty  dollars,  whenever 
3|  I  have  put  on  the  third  tier  of  beams  upon  the  five  brick 
&rf  houses  now  building  by  me  on  Putnam  avenue,  eighty  feet 
2°  west  of  Bedford  avenue,  in  this  city,  to  apply  on  the  third 
I  payment  as  per  contract  for  building  said  houses  between  us, 
f    dated  March  27th,  1866,  and  oblige, 

"Yours,  &c., 

"Jane  E.  Jones." 

By  the  said  "  contract  for  building  said  houses,  *  *  dated 
March  27th,  1856,"  said  Jane  E.  Jones  (inter  alia)  covenanted  to 
and  with  said  Gilbert  R  Terrett,  "to  build"  on  certain  lots 
therein  described,  "situate  on  and  fronting  on  Putnam  avenue, 
five  three  story  brick  houses,  with  high  basements,"  &c,  to  be 
finished  in  every  respect  like  a  certain  house  on  Lafayette  avenue 
designated  as  a  model  house ;  and  to  complete  them  on  or  before 
the  1st  of  September,  1856 ;  and  Terrett  covenanted  to  furnish 
said  Jones  a  building  loan  of  $8,500,  "  to  be  advanced  as  the  said 
houses  progress,"  as  follows :  "  FiTst  payment,  when  the  first  tier 
beams  is  on,  and  the  walls  up  all  around,  five  hundred  dollars  in 
money ;  second  payment,  when  the  second  tier  beams  is  on,  and 
the  walls  up  all  around,  five  hundred  dollars  in  money ;  three 
other  payments,  to  be  made  by  advancing  notes  or  acceptances 
of  five  hundred  dollars  each,  drawn  by  the  party  of  the  first  part, 
(said  Terrett,)  not  to  fell  due  before  the  browning  of  all  the  said 
five  houses  is  on,  and  floors  laid."  The  sixth  payment,  of  $1,000, 
was  to  be  made  when  the  houses  were  all  finished  ready  for  occu-  > 
pancy. 

Bohw— Vol  IV.  66 
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The  plaintiff  furnished  lumber  and  materials  to  said  Jones  in 
erecting  said  buildings,  and  gave  evidence  tending  to  show  that 
he  furnished  them  on  the  security  of  the  defendant's  acceptance 
of  said  order  of  May  26th,  1856.  He  also  gave  evidence  of 
having  demanded  from  the  defendant,  his  note  for  $260  before 
this  suit  was  commenced,  and  claimed  that  the  evidence  showed 
that,  at  the  time  such  demand  was  made,  the  third  tier  of  beams 
had  been  put  on  said  five  houses,  within  the  meaning  of  the 
provision  in  that  behalf  contained  in  the  said  contract  of  March 
27th,  1856. 

The  Referee  founi  among  other  things — 

"  That  the  side-wls  to  the  houses,  mentioned  in  the  order, 
were  built  up  to  the  third  tier  of  beams,  and  the  third  tier  of 
beams  was  put  on  before  this  suit  was  brought,  and  before  the 
refusal  of  the  defendant  to  give  the  note. 

"  That  before  this  suit  was  brought  defendant  refused  to  give 
the  note. 

"  That  the  contractor  never  erected  the  front  walls  higher  than 
the  sills  to  the  basement  windows,  and  never  became  entitled  to 
the  first  or  second  payment,  or  advance. 

"  That  the  defendant  had  made  payments  on  account  of  the 
first  and  second  installments. 

"  The  Referee  found,  as  matter  of  law,  that  there  was  a  valid 
agreement  by  the  defendant  to  give  the  note  named  in  said  order, 
upon  the  condition  therein  mentioned. 

"  That  this  agreement  referred  to  and  adopted  the  building 
contract,  between  defendant  and  Jane  E.  Jones,  and  that  what- 
ever of  obligation  existed  on  the  part  of  the  defendant  to  give 
the  note,  arose  out  of  his  obligation  to  pay  or  advance  money  to 
Mrs,  Jones,  from  time  to  time,  as  she  progressed  with  the  erection 
of  the  buildings,  in  the  manner  therein' specified. 

"  That  this  agreement  to  pay  $250,  in  a  note,  when  the  *  third 
tier  of  beams  was  on,'  which  was  '  to  apply  on  the  third  payment,1 
did  not  become  operative,  unless  all  the  work  which  entitled  the 
contractor  to  the  first  and  second  payments  was  completed. 

"  That  it  became  a  condition  precedent  to  the  giving  the  note, 
that '  the  walls  should  be  erected  all  around,'  at  least  to  the  height 
of  the  second  tier  of  beams. 
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"  That  this  condition  precedent  was  not  performed,  and  that  by 
reason  thereof  no  right  of  action  accrued  to  the  plaintiff;"  and 
that  the  complaint  should  be  dismissed,  with  costs. 

The  plaintiff  duly  excepted  to  the  following  findings  of  the 
Referee,  as  matter  of  law: 

" 1st  That  the  agreement,  by  defendant  to  give  the  note,  refer- 
red to  and  adopted  the  building  contract,  between  the  defendant 
and  Jane  E.  Jones,  and  that  whatever  of  obligation  existed  on 
the  part  of  the  defendant  to  give  the  note,  arose  out  of  his  obliga- 
tion to  pay  or  advance  money  to  Mrs.  Jones,  from  time  to  time, 
as  she  progressed  with  the  erection  of  the  buildings  in  the  manner 
therein  specified, 

"2d.  That  this  agreement  to  pay  $250,  in  a  note,  when  the 
'third  tier  of  beams  was  on,9  which  was  to  apply  on  the  ' third 
payment,'  did  not  become  operative  unless  all  the  work,  which 
entitled  the  contractor  to  the  first  and  second  payments,  was 
completed. 

"8d.  That  the  condition  precedent  to  the  giving  the  note, 
required  the  erection  of  the  walls  *  all  around ;'  at  least  to  the 
height  of  the  second  tier  of  beams. ' 

4th.  That  this  condition  precedent  was  not  performed,  and 
that,  by  reason  thereof,  no  right  of  action  accrued  to  the  plaintiff, 
and  that  the  complaint  should  be  dismissed  with  costs." 

The  Referee  wrote  an  opinion  containing  the  reasons  for  his 
decision. 

Judgment  having  been  entered  upon  the  report,  the  plaintiff 
appealed  from  it  to  the  General  Term. 

George  W.  Mead,  for  appellant 

L  The  questions  for  review  in  this  case  will  be  seen,  mainly 
in  the  findings  of  the  Referee,  and  the  exceptions  thereto. . 

Our  difference  with  the  Referee  is,  mainly,  upon  his  conclu- 
sions of  law,  contained  in  our  exceptions. 

This  difference  will  best  be  made  to  appear,  in  the  first  instance, 
by  a  statement  of  the  conclusions  of  law,  that,  we  think,  are 
inevitable,  from  the  facts  found. 

1st  We  say,  that  the  written  order  and  acceptance,  the  exe- 
cution of  which  is  admitted,  in  themselves,  constitute  a  valid 
promise  and  agreement  in  writing,  with  theconsideration  expressed, 
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by  the  defendant  Terrett  to  and  with  the  plaintiff  Studwell,  to 
pay  to  the  latter  the  note  mentioned  in  the  order,  upon  the  con- 
dition therein  mentioned.  That  this  instrument  contains  an 
independent,  original  agreement,  between  plaintiff  and  defendant, 
to  which  the  statute  of  frauds  has  no  application. 

2d.  We  say,  that  if  the  statute  of  frauds  had  any  application 
to  it^  it  fully  meets  the  requirement  of  the  statute. 

3d.  We  say,  in  the  third  place,  that,  if  this  instrument  did 
not,  alone,  constitute  an  agreement  by  defendant,  to  give  the  note 
to  plaintiff;  still  the  only  proper  conclusion  of  law,  from  the 
facts  found,  as  to  the  agreement  to  give  the  note,  was  that  for  the 
consideration  contained  on  the  face  of  the  order,  and  in  considera- 
tion of  the  delivery  by  plaintiff,  to  Jane  E.  Jones,  of  the  lumber, 
the  defendant  agreed,  to  and  with  the  plaintiff,  to  pay  to  him  the 
note,  whenever  Jane  E.  Jones  had  put  on  the  third  tier  of  beams 
upon  the  houses.  That  here  was  an  independent,  original  con- 
tract between  them,  unaffected  by  the  statute  of  frauds,  having 
no  other  limitation  or  condition  than  tjie  one  named  in  the  order. 

4th.  That  the  only  condition  precedent  to  the  giving  of  the 
note,  was  that  named  in  the  acceptance,  to  wit:  putting  on  the 
third  tier  of  beams,  upon  the  houses  named;  and  this  having 
been  done,  and  the  defendant  having  refused  to  give  the  note, 
the  plaintiff  was  entitled  to  judgment  for  the  amount  of  it  in 
money,  with  interest  and  costs. 

IL  1st,  Therefore,  we  say  that  the  Referee  was  right  in  find- 
ing, as  conclusion  of  law,  that  "  there  was  a  valid  agreement  by 
the  defendant  to  give  the  note  named  in  said  order,  upon  the  con- 
-dition  therein  named,"  but  that  he  was  wrong  in  finding  "that," 
(by  a  proper  construction  of  this  order,  of  course,)  this  agree- 
ment referred  to  and  adopted  the  building  contract,  between  de- 
fendant and  Jane  E.  Jones,  and  that  whatever  of  obligation 
existed  on  the  part  of  the  defendant  to  give  the  note,  arose  out 
of  his  obligation  to  pay  or  advance  money  to  Mrs.  Jones,  from 
time  to  time,  as  she  progressed  with  the  erection  of  the  buildings, 
in  the  manner  therein  specified.  That  this  agreement  to  pay 
$250,  in  a  note,  when  the  "  third  tier  of  beams  was  on,"  which 
was  "  to  apply  on  the  third  payment,"  did  not  become  operative 
unless  all  the  work  which  entitled  the  contractor  to  the  first  and 
second  payments,  was  completed. 
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That  it  became  the  condition  preoedent  to  the  giving  the  note, 
that  "the  walls  should  be  erected  all  around,"  at  least  to  the 
height  of  the  second  tier  of  beams. 

That  this  condition  precedent  was  not  performed,  and  that  by 
reason  thereof  no  right  of  action  accrued  to  the  plaintiff 

2d.  The  theory  upon  which  the  Referee  tried  this  case  may  be 
thus  stated,  to  wit:  That  the  statute  of  frauds  was  an  insuper- 
able barrier  to  the  establishment  of  any  agreement,  except  by 
considering  it  as  "a  mere  alteration  of  the  mode  in  whioh  a 
subsisting  debt  or  obligation  to  pay  or  advance  money  was  to  be 
discharged/'  so  as  to  bring  the  case  within  the  principle  of  the 
authorities  cited  by  him*. 

It  being  competent  (as  he  says)  for  the  parties  to  agree,  that 
upon  a  valid  consideration,  passing  from  the  plaintiff  to  Mrs. 
•Tones,  any  moneys,  which,  by  virtue  of  any  subsisting  contract, 
were  to  become  payable  to  her  from  the  defendant,  should  be 
paid  to  the  plaintiff  instead. 

8cL  The  findings  of  law  excepted  to  are  plainly  consequent 
upon  this  theory. 

4th.  We  are  confident  the  Court  will  regard  the  theory  and  the 
findings  of  law  referred  to,  as  wholly  erroneous. 

The  judgment  should  be  reversed. 

Joseph  Neihon,  for  respondent 

I.  The  order  was  conditional,  its  payment  depending  upon  the 
performance  of  the  contract  by  Jones.  Jones  did  not  perform, 
but  abandoned  the  contract 

II.  No  error  of  law  was  committed  by  the  Referee,  and  the 
judgment  should  be  affirmed.  (See  opinion  of  the  Referee ;  also 
the  case  of  Van  Wagner  v.  Terrett,  27  Barb.  S.  C.  R.,  181.) 

By  thb  Coukp— Boswokth,  Ch.  J.  "Whether  the  judgment 
appealed  from  be  erroneous,  depends  upon  the  true  construction 
of  the  contract  made  by  the  defendant,  (dated  May  29th,  1866.) 

It  is  not  an  agreement  to  pay  to  the  plaintiff  $250  in  money 
on  any  day  named,  or  which  can  be  ascertained  by  the  contract 
itself;  but  it  is  an  agreement  to  make  and  deliver  to  the  plaintiff 
the  defendant's  promissory  note  for  $260,  "  at  three  months." 

When  and  on  what  contingency  it  was  to  be  so  made  and  de- 
livered, are  the  material  questions. 
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If  the  words,  "to  apply  on  the  third  payment,"  were  trans- 
posed and  inserted  after  the  figures  1866,  the  agreement  would 
express  clearly  the  idea,  which,  as  the  defendant  contends,  it  is 
apparent  from  a  careful  consideration  of  its  terms,  when  viewed 
in  the  light  of  the  facts  then  existing  and  known  to  all  the  par- 
ties, the  parties  to  it  meant  to  express.  With  that  transposition 
made,  it  would  read  thus : 

"Brooklyn,  May  26th,  1856. 
"  To  Gilbbbt  R.  Terret,  Esq. : 
• .  "Sir — Please  to  pay  to  A.  Studwell,  Esq.,  or  order,  your  note 
$|  at  three  months  for  two  hundred  and  fifty  dollars,  whenever 
£*  I  have  put .  on  the  third  tier  of  beams  upon  the  five  brick 
Soi  houses  now  building  by  me  on  Putnam  avenue,  80  feet  west 
j  of  Bedford  avenue,  in  this  city,  as  per  contract  for  building 
I  said  houses  between  us,  dated  March  27,  1856,  to  apply  on 
\    the  third  payment,  and  oblige, 

11  Yours,  &c., 

"Jane  EL  Jones." 

If;  by  the  terms  of  the  contract  of  March  27,  1856,  Jones 
might  be  entitled  to  any  payment  whenever  she  had  put  on  the 
third  tier  of  beams,  "  to  be  made  by  the  advancing  notes  or 
acceptances  of  five  hundred  dollars  each,"  none  could  be  re- 
quired to  be  given,  which  would  fidl  due  "  before  the  browning 
of  all  the  said  five  houses  are  on,  and  floors  laid." 

A  note  made  when  the  third  tier  of  beams  was  on,  and  dated 
at  that  date,  and  payable  three  months  thereafter,  might  fall  due 
sooner  than  the  time  fixed  for  the  maturity  of  the  notes,  to  be 
advanced  for  the  third,  fourth  and  fifth  payments. 

"  To  apply  on  the  third  payment,  as  per  contract,"  4c.,  is  an 
expression  difficult  to  be  understood,  if  the  words  u  as  per  con- 
tract," &c,  are  to  be  deemed  to  have  been  introduced,  merely  to 
show  the  manner  of  applying  the  $250  on  the  third  payment 

But  if  the  words  "  as  per  contract,"  &c.,  be  regarded  as  intro- 
duced to  render  somewhat  definite  the  time  at  which,  and  the 
contingency  on  which,  the  note  was  to  be  given  to  the  plaintiff, 
that  expression  is  more  intelligible.  For,  although  the  putting 
on  the  third  tier  of  beams  is  not  specified  as  a  stage  in  the  pro- 
cess of  erection,  or  even  named  in  terms,  yet  it  would  be  quite 
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clear  that  it  could  not  happen,  within  the  meaning  of  the  con- 
tract, until  after  the  first  and  second  tier  of  beams  were  on,  "  and  the 
walls  up  all  around."  All  that  must  be  done  to  make  the  first  two 
payments  demandable.  And  all  that  having  been  done,  and  the 
work  having  been  subsequently  carried  forward,  in  the  usual 
mode  of  building,  it  might  be  within  the  parties'  meaning  of  the 
contract,  that  when  such  further  progress  had  been  made  as  to 
have  contributed  $600  further  security,  a  note  of  $600  was  to  be 
advanced,  which  would  mature  not  sooner  than  the  time  specified 
for  the  maturity  of  the  notes  to  be  given  for  the  third,  fourth  and 
fifth  payments. 

We  think  it  a  just  conclusion,  therefore,  that  the  contract  be- 
1  tween  the  plaintiff  and  the  defendant,  by  its  fair  and  reasonable 
construction,  does  not  import  or  express  any  undertaking  by 
the  defendant  to  give  his  notq  for  $260  to  the  plaintiff,  until  after 
the  buildings  had  been  so  far  completed,  in  the  manner  specified 
in  the  contract,  that  the  first  and  second  payments  had  become 
due,  and,  in  addition  to  that,  the  third  tier  of  beams  had  been 
put  on  in  the  further  prosecution  of  the  work,  in  the  manner 
usual  and  accustomed  in  such  cases. 

The  plaintiff  so  far  as  the  question  of  securing  the  defendant's 
responsibility  was  concerned,  took  the  risk  of  Jones,  so  prose* 
cuting  the  work  as  to  put  on  the  first  and  second  tier  of  beams 
with  "  the  walls  up  all  around,"  and  of  progressing  so  much 
further,  as  is  usual  and  customary  in  such  cases,  as  to  put  on 
the  third  tier  of  beams,  and  the  defendant  took  the  risk,  when 
all  that  was  done,  of  finding  in  Jones'  contract,  and  in  what,  in 
that  event,  would  have  been  done  under  it,  security  for  and  in- 
demnity against  such  an  advance. 

This  view  of  the  contract  would  make  it  substantially  such  a 
contract  as  formed  the  subject  of  the  action  in  Van  Wagner  y. 
TerretL    (27  Barb.  S.  C.  R,  181.) 

We  think  this  view  acaords  with  the  intention  of  these  par- 
ties, as  shown  by  the  terms  of  their  contract*  when  viewed  in 
the  light  of  the  facts  existing  and  known  to  them  when  it  was 
made.  And  that,  inasmuch  as  Jones  never  so  far  completed  her 
contract  that  the  first  and  second  payments  to  be  made  by  the 
defendant  under  it  became  due,  it  follows  that  Jones  has  "not 
nut  on  the  third  tier  of  beams  upon  the  five  brick  houses,"  spe- 
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cified  in  her  contract  of  feie  27th  of' March,  1856,  within  the 
meaning  of  that  contract,  nor  within  the  meaning  of  the  con- 
tract between  the  plaintiff  and  defendant,  on  which  this  action 
ib  brought 

This  view  of  the  rights  of  these  parties,  disposes  of  every 
question  raised  by  the  present  appeal,  and  the  judgment  appealed 
from  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Bernhard  d  at,  Plaintiffs  and  Appellants,  v.  Bftumratrfal, 
Defendants  and  Respondents. 

1.  In  an  action  by  the  payees  of  a  check  against  the  drawers,  the  defendant! 
may  show  the  transaction  in  which  it  originated ;  that  its  delivery  was  not 
absolute  but  conditional,  and  that  according  to  such  condition  it  was  the 
plaintiffs'  duty  to  return  it  to  the  defendants,  and  that  they  had  refined, 
before  suit  brought,  to  do  so.  j 

2.  When  there  is  conflicting  evidence  in  respect  to  the  allegations  of  fact 
stated  in  an  answer  as  a  defense,  it  is  the  duty  of  the  Judge  to  submit  the 
evidence  to  the  jury,  and  consequently  an  exception  to  his  refusal  to  charge 
that  it  established  the  facts,  as  either  party  claimed  them  to  be,  is  manifestly 
untenable, 

(Before  Boswoeth,  CL  X,  and  Homo*  and  Monomer,  J.  J.) 
Heard,  April  7;  decided,  April  30, 1859. 

This  is  an  appeal  by  the  plaintiffs  from  a  judgment  against 
them,  entered  on  a  verdict  rendered  at  a  trial  before  Mr.  Justice 
Woodruff  and  a  jury,  on  the  21st  of  June,  1858. 

Isidor  Bernhard  and  Seigel  Bernhard,  composing  the  firm  of 
Isidor  Bernhard  &  Son,  are  the  plaintiffs,  and  William  Brunner, 
Samuel  Brunner  and  Jacob  Brunner,  composing  the  firm  of 
William  Brunner  &  Co.,  are  the  defendants.  The  action  is  upo* 
a  check  in  these  words,  viz. : 

«  No.  8874.  Nbw  York,  Sept  14, 1867. 

" Bank  €f  the  State  of  New  York: 

"  Pay  to  the  order  of  Messrs.  Isidor  Bernhard  k  Son,  twenty* 
four  hundred  and  thirty-five  -fa  dollars. 
"  $2,486AV  William  Bbuhotb  k  0a" 


NEW  YORK— APBIL,  1859.  529 

Bernhard  ei  ail.  v.  Brunner  et  al. 

The  defense  set  up  in  the  answer,  and  attempted  to  be  proved 
at  the  trial  is,  that  the  check  was  a  memorandum  check ;  that  the 
defendants  applied  to  the  plaintiffs,  on  the  7th  of  September,  1857, 
to  borrow  money ;  the  latter  said  they  had  none  they  could  lend, 
but  had  a  note  for  $2,435.50,  made  by  Coffin  &  Haydock,  having 
about  18  days  to  run,  which  the  plaintiffs  had  no  doubt,  as  they 
said,  the  defendants  could  get  discounted  at  their  Bank  as  the 
note  was  so  near  its  maturity,  and  the  makers  were  perfectly 
responsible ;  that  the  defendants  took  the  note  to  see  if  they 
could  get  it  discounted,  the  next  day  being  discount  day,  and 
gave  the  check  as  a  memorandum,  and  the  agreement  was  that 
the  note  was  to  be  returned  if  the  bank  would  not  discount  it, 
and  the  check  given  up.  That  on  the  8th  the  bank  refused  to 
discount  the  note,  on  the  ground  that  the  makers  had  failed, 
whereupon  the  defendants  returned  it,  and  the  plaintiff  refused 
to  accept  it,  or  surrender  the  check  in  suit 

The  defendants  gave  evidence  tending  to  prove  the  truth  of  the 
facts  stated  in  their  answer.  The  plaintiffs,  on  their  part,  gave 
evidence  tending  to  show  a  sale  of  the  note,  or  an  exchange  of  it 
for  the  defendants'  check. 

The  plaintiffs  objected  and  excepted  to  the  admission  of  evi- 
dence to  prove  the  defense  stated  in  the  answer,  on  the  ground 
that  the  check  was,  in  terms  and  legal  effect,  payable  absolutely, 
•  and  could  not  be  shown  by  parol  to  be  payable  on  a  contingency. 
The  evidence  also  disclosed,  that  on  the  same  7th  of  September, 
the  defendants  received  from  the  plaintiffs  a  note  for  $4,500, 
made  by  Van  Wyck,  Townsend  &  Warren,  and  gave  their  check 
to  the  plaintiffs  for  the  same  amount,  dated  subsequently,  but  a 
few  days  before  such  note  matured ;  that  the  defendants  procured 
such  note  to  be  discounted  on  the  8th,  and  paid  their  check 
ou  the  day  of  its  date.  The  plaintiffs  gave  evidence  tending  to 
show  that  the  transfer  of  both  of  said  notes  was  a  single  tran- 
saction, and  was  in  pursuance  of  one  contract,  and  the  defendants 
gave  evidence  tending  to  show  that  the  transactions  were  sepa- 
rate, but  that  the  one,  in  its  substance,  was  the  same  as  the 
other. 

The  plaintiffs  requested  the  Court  to  charge, 
1.  That  the  evidence  established  a  sale  of  the  Coffin  &  Hay- 
dock  note,  and  that  the  plaintifis  are  entitled  to  recover.  . 
Bosw.— Vol.  IV  67 
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2.  That  the  contract  being  for  the  two  notes,  taken  for  the  two 
checks,  the  defendants  cannot  rescind  without  returning  both 
notes,  they  cannot  divide  the  transaction,  keeping  one  note  and 
returning  the  other.  The  Judge  refused  to  charge  according  to 
cither  request,  and  the  plaintiffs  excepted. 

The  Judge  charged,  {inter  alia,)  thus :  "  The  question  is,  there- 
fore, what  was  the  real  transaction  between  the  parties,  as  under- 
stood by  them,  and  agreed  to  at  the  time  ?  If  the  note  was  taken, 
and  the  check  was  given,  as  a  purchase ;  or  if  the  note  was  taken 
as  an  exchange  of  the  check  for  the  note — the  note  to  be  used  by 
the  defendants  as  their  own,  the  defendants  are  liable ;  but  if  the 
note  was  taken  on  the  understanding,  that  the  defendants  could 
get  it  discounted  at  their  bank,  and  should  try  to  get  it  dis- 
counted there,  and  the  check  was  given  only  as  a  security  to  the 
plaintiffi  in  that  event,  then,  the  defendants  are  not  liable,  as 
they  returned  the  note  on  the  discount  being  refused.  (To  this 
last  portion  of  the  Judge's  charge,  the  plaintiffs1  counsel  excepted.) 

The  jury  rendered  a  verdict  in  favor  of  the  defendants.  The 
plaintiffs  moved,  on  a  case,  for  a  new  trial,  and  the  motion  was 
denied.  From  the  order  denying  it,  and  from  the  judgment 
entered  on  the  verdict  the  plaintifife  appealed  to  the  General  Term. 

James  W.  Qerard,  for  the  appellants, 

Insisted  that  the  evidence  entitled  the  plaintiffs  to  the  instruc- 
tions which  they  requested  the  Court  to  give  to  the  jury ;  that 
the  exceptions  to  the  refusal  to  charge  as  requested  were,  there- 
fore, well  taken ;  and  contended  that,  a  check  on  a  bank,  absolute 
and  unconditional  on  its  face,  cannot  be  shown,  by  parol,  to  be 
payable  only  on  a  contingency,  which  would  destroy,  qualify  or 
limit  its  legal  effect;  or  only  out  of  a  particular  fund,  and  cited 
Edwards  on  Prom.  Notes,  pp.  147, 148 ;  Chitty,  162,  ed.  of  18S6; 
Johnson  v.  Titus  et  al,  (2  Hill,  606,)  Thompson  v.  Kekham,  (8 
John.  R,  192,)  Bamum  v.  Barnum.  (8  Conn.,  409.) 

S.  Scmxay,  for  the  respondents.  * 

By  the  Court— Hoffman,  J.  The  consideration  of  a  check 
or  note  may  be  inquired  into :  that  nothing  was  given  for  it,  or 
what  was  given  for  it,  is  open  to  proof,    This  involves  the  whole 


NEW  YORK— APRIL,  1869.  5S1 

Bernhurd  €t  al.  t.  Brunner  *t  al 

examination  of  the  facts  and  circumstances  attending  the  trans- 
action, so  far  as  the  point  of  consideration  is  concerned.  (Chitty 
on  Bills,  69,  and  notes ;  Edwards  on  Bills,  811,  et  scq.) 

If,  then,  the  allegation  is,  that  one  security  or  evidence  of  debt 
was  given  for  another  of  a  similar  nature,  the  inquiry  is  open ; 
was  there  a  mutual,  unconditional  sale  or  exchange  of  one  for 
the  other ;  or  was  there  any  other  condition  or  purpose  for  which 
the  interchange  was  made? 

We  think  it  clear  that  the  Judge  was  right  in  admitting  testi- 
mony to  show  on  what  agreement  the  check  was  given,  upon  the 
delivery  of  the  note  of  Coffin  &  Haydock.  The  testimony  was 
directed  to  the  original  consideration  of  the  check. 

The  Judge  would  have  erred,  in  our  opinion,  had  he  taken  the 
question  of  the  fact  of  a  sale  or  no  sale  of  the  note  from  the  jury, 
or  expressly  directed  them  to  find  a  sale,  as  he  was  requested  to 
do.  There  was  evidence  enough  to  go  to  the  jury  upon  this 
question — indeed,  evidence  enough  to  sustain  the  conclusion  they 
arrived  at 

We  consider,  also,  that  his  refusal  to  charge,  as  requested,  that 
they  could  -cot  rescind  the  contract  as  to  this  check  and  note 
without  doing  so  as  to  the  other,  a  proper  refusal.  There  was 
nothing  in  the  case,  so  connecting  the  one  with  the  other,  as  to 
make  an  indivisible  contract 

The  charge  of  the  Court  was,  in  our  opinion,  correct  The 
inquiry  upon  the  testimony  was  legally  open,  whether  the  note 
was  sold  and  the  check  given  as  its  price— the  defendants  taking 
the  note  to  use  it  as  their  own  absolutely ;  or  whether  the  note 
was  delivered  for  the  special  purpose  of  trying  to  get  it  discounted, 
and  the  check  given  as  a  security  to  the  plaintiffs  in  case  the 
defendants  succeeded  in  getting  the  money  upon  it,  and  to  enable 
them  to  have  the  price  a  few  days  earlier  than  the  note  matured. 

The  case,  then,  went  to  the  jury  upon  the  point  of  the  true 
original  consideration  of  the  check.  There  was  evidence  requiring 
the  Judge  to  submit  this  question  to  them.  They  have  found 
that  the  delivery  was  made  for  the  special  purpose  mentioned: 
Their  verdict  is  warranted  by  the  testimony ;  and  we  conclude 
that  no  error  was  committed  by  the  Court  or  jury. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  accordingly. 
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Davenport,  Plaintiff  and  Respondent,  v.  Gilbert,  Appellant. 

1.  A  notice  of  protest,  dated  on  the  day  a  note  matures,  describing  it  by  the 
name  of  the  maker,  and  its  amount,  and  as  indorsed  by  the  defendant,  and 
stating  that  such  note  is  protested  for  non-payment,  and  that  the  holders 
look  to  him  for  payment,  is  sufficient  in  form,  without  stating  further 
descriptive  particulars. 

2.  Although  the  defendant  was,  at  the  time  of  receiving  such  notice,  the 
indorser  of  another  note  in  all  respects  like  it,  which  was  outstanding  and 
unpaid,  except  that  it  was  payable  three  instead  of  six  months  after  its  date ; 
still  the  notice  is  not  insufficient  by  reason  of  its  uncertainty,  it  being  shown 
that  a  suit  was  pending  on  the  note  first  due  when  the  second  note  was 
protested,  and  that  the  defendant  had  answered  in  such  suit  before  the  note 
in  question  matured. 

3.  It  is  not  sufficient,  to  charge  an  indorser,  to  leave  notice  of  protest  at  a 
building  in  a  city  corresponding  in  number  with  that  written  under  his 
indorsement,  without  proving  that  such  building  was,  at  the  time,  the 
indorsees  place  of  residence  or  business,  and  was  left  with  some  proper 
person  therein. 

4.  Nor  is  it  sufficient  that  a  notice  was  sent  to  the  indorser' b  office,  without 
proving  that  it  was  there  delivered  to  him,  or  to  some  person  in  charge 
thereof,  or  that  no  such  delivery  could  be  made. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Moncrief,  J.  J.) 
Heard,  April  8;  decided,  April  30,  1859. 

This  is  an  appeal  by  Jasper  W.  Gilbert,  the  defendant,  from 
a  judgment  in  favor  of  Samuel  W.  Davenport,  the  plaintiff 
entered  on  a  verdict  rendered  on  a  trial  had  before  Chief  Justice 
Oakley  and  a  jury,  on  the  10th  of  April,  1856. 

The  suit  is  against  the  defendant,  as  payee  and  indorser  of  a 
note  reading  thus : 

"  $524tW.  New  York,  January  1st,  1854. 

"  Six  months  after  date  I  promise  to  pay  to  the  order  of  J.  W. 
Gilbert  five  hundred  and  twenty-four  Tyr  dollars,  at  the  7th 
Ward  Bank,  for  value  received,  with  interest 

"P.  J.Thomas, 
11  No.  222  West  30th  street 
"  Endorsed  J.  W.  Gilbert, 

"  64  Trinity  Buildings." 
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The  complaint  is  in  the  usual  form  of  one  by  indorsee  against 
the  first  indorser.  The  defendant's  answer  denies  that  due  notice 
of  non-payment  or  presentment  of  the  note  was  given  to  him,  and 
avers  that  no  such  notice  was  ever  received  by  or  sent  to  him. 
The  pleadings  are  not"*  verified. 

At  the  trial,  the  note  and  indorsement  thereon,  in  the  form 
above  stated,  were  read  in  evidence. 

The  Notary  testified  that  he  presented  the  note  for  payment  at 
the  Seventh  Ward  Bank,  on  the  3d  of  July,  1854 ;  that  pay- 
ment was  refused  and  the  note  protested ;  that  on  the  5th  he  left 
a  notice  thereof,  directed  to  the  defendant,  "  at  64  Trinity  Build- 
ings." "  There  was  another  notice  of  the  non-payment  of  this 
note  sent  to  J.  W.  Gilbert's  office,  at  22  William  street  This 
notice  was  marked  on  the  outside,  22  William  street,  and  with 
J.  W.  Gilbert's  address  on  the  back.  These  two  notices  were 
both  dated  July  3d,  1854,  and  described  the  said  note  by  the 
amount"  That  the  notice  sent  to  Trinity  Buildings,  was  similar 
to  the  one  sent  to  22  William  street,  which  was  read  in  evidence, 
^iz.: 

"New  York,  July  3, 1854. 
11  Please  to  take  notice  that  a  note  made  by  P.  J.  Thomas,  for 
$524-|VT>  indorsed  by  you,  is  protested  for  non-payment>  and 
that  the  holders  look  to  you  for  payment 

"  Harman  C.  Westervelt, 

"Notary  Public." 

The  plaintiff  having  rested,  the  defendant  proved  that  at  the 
time  such  notice  was  sent,  he  was  indorser  upon  another  note,  in 
all  respects  like  the  one  in  suit,  except  that  it  was  payable  three 
months  after  its  date,  and  that  such  other  note  was  outstanding 
and  unpaid. 

The  plaintiff  then  proved,  against  the  objection  and  exception 
of  the  defendant,  that  a  suit  was  pending  on  such  other  note  at 
the  time  the  note  in  suit  became  due,  in  which  suit  the  defendant 
had  put  in  answer  on  the  8th  of  May,  1854. 

The  evidence  being  closed,  the  defendant  moved  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff  had  failed  to  prove  a 
sufficient  notice,  because,  (1),  "no  legal  service  of  the  notice  had 
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been  proved ;  (2),  "  the  notice  did  not  sufficiently  describe  the 
note,  and  might  refer  to  either  one  of  the  notes  aforesaid." 

The  Court  overruled  the  motion.  The  defendant  was  permit- 
ted to  go  to  the  jury  upon  the  question  of  fact  whether  he  w:is 
misled  by  the  form  of  the  notice,  but  he  declined  to  do  so.  The 
Judge  then  decided  that  the  plaintiff  was  entitled  to  recover,  and 
so  instructed  the  jury .  The-defendant  excepted.  The  jury  found 
a  verdict  for  the  plaintiff  for  the  amount  of  the  note  and  interest, 
and  from  the  judgment  entered  thereon,  the  present  appeal  is 
taken. 

J.  W.  Gilbert,  in  person. 

I.  The  service  of  the  notice  of  dishonor  was  insufficient.  The 
notice  must  be  delivered  to  the  indorser,  or  left  at  his  place  of 
residence  or  business  with  a  proper  person,  or  left  at  such  place 
when  there  is  no  person  present  (Code,  §  409;  U.  &  Bank  v. 
Hatch,  1  McLean,  90;  Rives  v.  Parmly,  18*  Ala.,  256;  Coster  v. 
Thomason,  id.,  717;  Saul  v.  Brand,  1  La.  An.  R,  95;  Lord  v. 
Appleton,  8  Shep.,  270;  Bradley  v.  Davis,  18  id.,  45.) 

n.  The  notice  was  insufficient  on  its  face.  It  did  not  inform 
the  indorser  which  note  was  intended.  {Cook  v.  Litchfield,  5  Sand., 
880,  882;  &  C,  Ct  of  Appeals,  Dec.,  1858;  Parsons'  Mercantile 
Law,  112;  5  Seld.,  279.) 

III.  The  fact  that  an  action  was  pending  on  the  note  which 
first  matured,  was  immaterial  The  notice  given  referred  as  well 
to  the  one  note  as  the  other,  and  both  were  still  unpaid.  This 
notice  would  have  been,  in  every  respect  true,  if  the  six  months' 
note  had  never  been  presented  for  payment 

If.  0.  DeFcresty  for  respondent 

I.  The  notice  of  non-payment  was  clearly  sufficient  A  notice 
exactly  like  it  was  passed  upon  in  the  recent  case  of  Young  v.  Lee. 
(2  Kern.,  552,  and  cases  cited;  see,  also,  Stackmanr.  Pan,  11  M. 
&  W.,  809;  Seals  v.  Peck,  12  Barb.,  245;  Cook  v.  Litchfield,  2 
Bosw.,  187.) 

II.  The  evidence  offered  of  the  existence  of  another  note  of 
the  same  amount  did  not  deprive  the  notice  of  its  legal  sufficiency. 

Evidence  of  this  nature  at  most  only  tended  to  show  that  the 
defendant  might  have  been  misled. 
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The  testimony  that  a  suit  had  been  commenced  on  the  other 
note  against  Gilbert,  and  that  he  answered  in  that  action  before 
the  maturity  of  this  note  was  relevant  to  show  the  contrary. 

m.  The  defendant  declined  going  to  the  jury  upon  the  question 
whether  he  was  misled,  and  the  Court  properly  directed  a  verdict 
for  the  plaintiff! 

Moncbief,  J.  Upon  the  hearing  of  this  appeal,  the  defendant 
argued  the  following  propositions: 

1.  The  service  of  the  notice  of  dishonor  was  insufficient 

2.  The  notice  was  insufficient  on  its  face:  it  did  not  inform  the 
indorser  which  note  was  intended. 

3.  The  fact  that  an  action  was  pending  on  the  note  which  first 
matured  was  immaterial. 

The  first  and  last  points  were  not  much  pressed  upon  the  argu- 
ment— the  question  mainly  discussed  being  that  presented  by  the 
second  point  The  first  point,  however,  was  distinctly  made  upon 
the  trial  and  now  forms  part  of  the  case,  and  must  be  considered 
in  disposing  of  the  appeal. 

Notice  of  the  non-payment  of  the  note  was  necessary  in  order 
to  charge  the  defendant  as  indorser.  He  was  entitled  to  such  a 
notice  as  would  inform  him  of  the  protest  of  the  note'  in  suit 
In  determining  whether  the  notice  was  sufficient,  the  circum- 
stances of  the  ease — the  fact  that  he  had  indorsed  but  two  such 
notes ;  that  one  was  past  due,  and  either  had  or  had  not  been 
protested ;  that  a  suit  on  that  note  was  actually  being  litigated 
by  him;  that  one  was  payable  at  three,  and  the  other  at  six 
months  after  date;  that  the  date  of  the  present  notice  is  the  day 
of  the  maturity  of  the  last  note;  all  of  which  was  within  the 
knowledge  of  the  defendant — may  be  taken  into  consideration 
with  a  view  to  show  that  the  defendant  could  not  possibly  have 
been  misled  or  mistaken  in  regard  to  the  meaning  of  the  notice 
and  the  identity  of  the  note.  There  could  be  no  uncertainty  as 
to  which  of  the  two  notes  was  protested  on  the  3d  of  July,  1854. 
One  had  been  due  for  three  months,  and  a  suit  thereon  had  been 
pending  against  the  defendant  for  nearly  the  same  period.  The 
other  note  (the  note  in  controversy)  became  due  on  that  day.  A 
similar  notice  was  held  good  in  Youngs  v.  Lee.  (2  Kent,  662 ; 
flee,  also,  5  Seld,  286;  28  Wend.,  626.) 
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It  was  proper  to  admit  evidence  of  the  fact  of  the  suit  pending 
upon  the  first  note,  and  the  answer  of  the  defendant  therein  to 
meet  the  suggestion  that  he  was  or  might  be  misled  by  the  notice 
in  the  present  action — a  suggestion  based  on  the  fact  that  the 
defendant  had  indorsed  two  notes  of  the  same  date  and  amount. 
Whether  the  defendant  could  or  could  not  have  been  misled  was 
a  question  of  fact;  and  he  declined  to  submit  it  to  the  jury. 

The  Court  did  not  err  in  its  ruling  with  regard  to  the  second 
or  third  point. 

As  to  the  service  of  the  notice,  the  most  liberal  view  that  the 
evidence  will  admit  on  behalf  of  the  plaintiff  is,  that  the  Notary 
left  one  notice  at  64  Trinity  Buildings,  and  sent  another  to  the 
defendant's  office  at  22  William  street.  The  address  marked  on 
the  note,  affixed  to  the  indorsement  of  the  defendant,  might, 
under  certain  circumstances,  authorize  a  notice  to  be  served 
upon  some  person  at  that  place,  or  left  there ;  but  that  would 
not  be  a  proper  place  to  leave  it,  if  the  Notary  knew  it  had 
ceased  to  be  the'  defendant's  place  of  business,  unless  his  new 
place  of  business  was  not  known  or  could  not  be  ascertained 
upon  inquiry.  It  is  the  duty  of  the  Notary,  or  of  the  holder,  to 
make  diligent  search  and  inquiry  for  the  maker,  his  place  of 
business  or  residence,  in  order  to  present  the  note  and  to  protest 
it  for  non-payment ;  and  I  can  see  no  good  reason  why  the  same 
diligence  should  not  be  required  and  exercised  as  against  the 
party  alone  to  be  made  liable  by  such  diligence.  The  proof  of 
service  should  show  either  that  the  notice  was  served  personally, 
or,  if  the  indorser  could  not  be  found,  that  it  was  left  at  his  resi 
dence  or  place  of  business,  or  furnish  some  sufficient  reason  for 
other  service  being  made.  It  is  a  just  inference  from  the  evi- 
dence that  the  Notary  knew  the  place  of  business  of  the  defend- 
ant. The  evidence  did  not  show  what  place  64  Trinity  Buildings 
was,  what  connection,  if  any,  the  defendant  had  with  it,  to  whom, 
if  to  any  person,  the  notice  was  delivered,  or  the  relation  such 
person  had  to  the  defendant,  or  what  disposition  was  made  of  the 
notice  at  that  place.  The  other  notice  was  sent  to  the  office  of 
the  defendant  at  22  William  street.  It  does  not  appear  by  whom 
or  by  what  means  this  was  sent,  nor  to  whom  it  was  delivered, 
nor  that  it  actually  reached  the  building  having  that  number. 
This,  in  my  opinion,  is  not  sufficient.    Notice  should  be  brought 
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home  to  the  defendant  either  by  personal  service  or  by  leaving 
the  same  with  some  person  at  his  place  of  business  or  residence, 
or  some  reasonable  excuse  should  be  given  for  the  omission. 
(See  6  Duer,  492';  16  K  Y.  E.,  237;  11  Johns.,  232;  3  Seld., 
481 ;  24  Wend.,  230.) 

The  act  of  1857,  (ch.  416,  p.  839,)  seems  to  sustain  this 
view,  as  its  object  is  to  relieve  holders  of  notes,  &c,  from  embar- 
rassment as  to  the  manner  of  serving  notice  in  order  to  charge 
the  indorsers.  The  act,  however,  in  express  terms,  excludes 
from  its  operation  all  notes  made  prior  to  its  passage,  and,  of 
course,  does  not  affect  the  note  in  suit. ' 

The  service  of  the  notice  not  being  sufficiently  proved,  the 
judgment  must  be  reversed  solely  dh  this  ground,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

BpswoRTH,  Ch.  J.,  and  Hoffman,  J.,  concurred. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide 
the  event. 


George  Wade,  Executor,  &c,  of  George  Eusher,  v.  John  B. 
Eusher,  David  T.  Easton  and  others. 

1.  Where  suit  is  brought  by  one  of  two  partners  against  the  other,  to  obtain  an 
accounting  and  payment  of  a  balance  justly  due  from  the  defendant  to  the 
plaintiff,  and  to  set  aside  as  fraudulent  a  release  from  liability  as  such  part- 
ner executed  by  the  plaintiff  to  the  defendant;  a  third  person  who  has 
fraudulently  and  without  consideration  obtained  from  the  defendant  portions 
of  the  partnership  property  may  also  be  made  a  party,  in  order  to  subject 
the  property  so  held  by  him  to  the  Dayraent  of  any  balance  due  from  the 
defendant  to  the  plaintiff 

2.  The  cause  of  action  is  single,  viz. :  the  right  to  an  accounting  and  an  appli- 
cation of  the  partnership  property  to  the  payment  of  the  sum  due  from  the 
defendant. 

3.  The  partner  to  whom  a  balance  is  due  has  a  lien  upon  the  partnership  pro- 
perty, and  upon  other  property  into  which  it  may  have  been  converted  by 
the  debtor  partner;  not  only  as  against  him,  but  as  against  all  assignees  ot 
it  who  are  not  %vna  fide  purchasers  of  it  for  value. 

Bosw.—Vol.  IV.  68 
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L  Although  portions  of  such  property  may  have  oome  to  the  potteroon  of 
different  persons,  all  such  persons  who  are  not  purchasers  of  it  for  value  are 
proper  parties,  as  the  subject  of  the  action,  the  partnership  property  is 
single,  as  well  as  the  object  of  the  action,  an  application  of  it  to  pay  a  balance 
to  the  partner  to  whom  it  is  due. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Monorhf,  J.  J.) 
Heard,  April  15;  decided,  April  30,  1859. 

This  is  an  appeal  b y  the  defendant,  Easton,  from  an  order  made 
by  Chief  Justice  Boswobth  in  December,  1858,  overruling  a 
demurrer  taken  by  defendant,  Easton,  to  the  plaintiff's  amended 
and  supplemental  complaint 

The  original  complaint  was  filed  by  George  Wade,  as  executor 
of  George  Rusher,  against  John  B.  Rusher  and  Mary  A.  C.  his 
wife,  and  stated  in  substance  as  follows : 

That  previous  to  the  year  1841,  George  Rusher  was  engaged  in 
business  as  a  tinman  in  the  city  of  New  York,  and  had  a  stock 
therein  of  the  value  of  $400 ;  that  in  the  said  year  1841,  a  part- 
nership was  formed  for  carrying  on  such  business  between  the 
said  George  and  the  defendant  John  B.  Rusher,  under  the  name 
J.  B.  &  G.  Rusher ;  John  B.  was  to  advance  $800  in  cash,  and 
George  his  stock  and  fixtures,  experience  and  skill,  which  were 
to  be  taken  as  of  equal  value  with  the  said  $800.  The  interest 
of  each  in  the  capital,  profits  and  losses  was  to  be  same.  The 
partnership  was  to  be  continued  from  year  to  year  until  dissolved 
by  mutual  consent  It  lasted  until  the  18th  of  September,  1851, 
when  it  was  dissolved  by  such  consent 

The  death  of  George  Rusher,  leaving  a  last  will  and  testament 
by  which  the  plaintiff  was  appointed  his  executor,  and  proof  of 
the  will  in  August,  1868,  are  then  stated. 

It  also  stated  that  the  books  were  kept,  and  the  financial  part 
of  the  concern'  was  managed  by  John ;  that  they  were  carelessly 
kept,  yet  show  a  balance  due  to  the  estate  of  George  of  over 
$10,000 ;  that  the  books  have  been  examined  by  a  competent 
accountant  Some  details  from  them  are  then  stated,  from  which 
the  allegation  of  such  a  balance  of  debt  appears  to  be  made  out 

That  the  health  of  said  George  began  to  fail  in  1845,  after 
which  John  B.  had  the  mangement,  and  George  no  information 
of  the  affairs  of  the  concern,  except  as  derived  from  him.  John 
B.  represented,  when  applied  to  for  money,  that  the  concern  was 
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earning  little,  and  could  not  afford  to  pay  more  than  was  paid, 
as  afterwards  set  forth. 

That  from  the  time  George  Rusher  became  indisposed  until 
the  2d  of  December,  1848,  he  received  only  $8  a  week  from  his 
partner;  from  that  date  until  the  4th  of  December,  1849,  but 
$2,  and  from  thence  to  the  month  of  December,  1861,  but  $1, 
when  the  allowance  was  wholly  stopped. 

That  the  said  George  brought  an  action  in  the  Supreme  Court 
against  the  said  John  B.,  to  compel  an  account  and  payment  of 
the  balance  due  him,  on  the  16th  September,  1861,  and  obtained 
an  injunction.  On  the  18th  of  September,  upon  the  representa- 
tions of  John  B.  of  his  utter  inability  to  pay  the  amount  due  to 
George,  it  was  agreed  between  them  that  the  whole  business 
should  be  assigned  to  George ;  and  John  B.,  in  consideration  there- 
of; should  be  fully  released. 

The  bill  states  the  repeated  false  and  fraudulent  representations 
of  John  B.  made  to  induce  this  settlement,  both  as  to  his  own 
inability  to  pay,  and  the  state  of  the  partnership  business.  In 
consequence  of  these  representations,  and  believing  and  relying 
on  the  truth  thereof,  the  assignment  was  accepted,  the  suit  dis- 
continued, and  a  release  given  to  John  B.  from  all  liability  on 
account  of  the  arrearages  of  profits. 

That  since  such  settlement,  discovery  has  been  made  that 
John  B.  had  applied  the  partnership  earnings  to  his  own  use, 
and  that  of  his  wife,  Mary  A.  C.  Rusher,  except  the  sum  of  about 
$1,005.61  paid  to  George  in  his  lifetime,  and  that  the  sum  so 
applied  amounted  to  $20,000. 

There  is  then  an  allegation  that  the  profits  and  earnings  were 
employed  in  purchases  of  real  estate,  and  that  John  B.  caused 
conveyances  of  such  real  estate  to  be  made  to  Mary  A.  0.,  his 
wife ;  that  such  real  estate,  or  some  part  of  it,  was  purchased 
with  the  profits  of  the  firm,  and  is  held  by  said  Mary  as  trustee 
for  her  husband,  with  the  fraudulent  intent  to  keep  the  same 
from  the  creditors  of  said  John  B.  There  is  thei}  a  specification 
of  various  parcels  of  property  alleged  to  have  been  thus  pur- 
chased and  holden,  with  an  averment  of  the  full  knowledge  by 
said  Mary  of  the  fraudulent  acts  of  her  husband. 

The  complaint  prayed,  that  an  injunction  against  parting  with 
or  encumbering  the  property  be  granted ;  that  a  receiver  of  it  be 
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appointed;  that  the  release  be  declared  null  and  void;  and  that 
the  property  so  held  by  the  said  Mary  might  be  declared  liable 
for  such  sum  as  should,  upon  an  accounting,  be  found  due  by 
the  said  John  B.  Busher  to  said  George,  and  that  the  plaintiff 
have  judgment  therefor. 

The  amended  supplemental  complaint,  so  far  as  it  is  necessary 
to  be  recited  for  the  present  purposes,  states  that  in  the  latter 
part  of  1851,  John  B.  Rusher  employed  the  defendant  Easton,  to 
attend  to  certain  professional  business,  who  thus  became  ac 
quainted  with  such  business  and  with  the  wife  of  John  B. ;  that 
Easton  became  an  inmate  and  boarder  in  his  house ;  that  the 
wife  influenced  the  husband  to  give  Easton  a  full  power  of  attor- 
ney, authorizing  him  to  sell,  convey,  and  mortgage  portions  of 
the  real  estate ;  that  Easton  fraudulently  and  for  a  nominal  con- 
sideration conveyed  all  the  real  and  personal  property  of  John  B. 
Busher  amounting  to  upwards  of  $15,000  to  one  McGinness, 
who,  on  the  same  day,  reconveyed  it  to  said  Easton.  The  lots 
and  parcels  of  property  so  held  by  Easton  and  by  Mary  the  wife 
are  specifically  set  forth.  And  it  is  averred  that  a  large  portion 
of  the  funds  of  the  partnership,  appropriated  as  aforesaid,  are 
invested  in  the  said  several  lots  of  land  so  held  by  said  Mary 
and  by  said  Easton.  Edward  K.  Orrell  and  Mary  Orrell  are 
also  made  parties  defendants  by  the  said  supplemental  complaint, 
and  it  states  that  they  are  the  father  and  mother  of  Mary  A.  C. 
Rusher,  and  that  said  Mary  Busher  and  Mary  Orrell  broke  open 
a  trunk  belonging  to  John  B.  Busher  containing  funds  belonging 
to  said  firm,  and  took  and  stole  from  it  $800,  which  money  is  in 
the  possession  of  Mary  Orrell,  and  is  represented  in  whole  or  in 
part  by  certain  specified  real  estate,  the  title  to  which  is  nominally 
in  said  Mary  Orrell.  ' 

The  supplemental  complaint  prays  for  an  injunction  and 
receiver,  "  and  that  the  plaintiff  may  have  judgment  herein  as 
before  prayed;"  by  the  words  "before  prayed,"  referring  to  the 
original  complaint. 

The  defendant  Easton,  demurred  to  the  amended  and  supple- 
mental complaint  on  the  grounds :  First,  that  several  causes  of 
action  had  been  improperly  joined,  viz.,  causes  arising  on  con- 
tract and  causes  arising  in  fraud,  and  causes  of  action  against 
part  of  the  defendants  only,  with  other  causes  against  all.  Second, 
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that  the  complaints  do  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  Easton.  That  they  do  not  show 
the  plaintiff  to  be  a  judgment  creditor  of  Johu  B.  Rusher ;  that 
they  show  a'  release  of  the  original  cause  of  action  uncanceled  ; 
that  they  do  not  show  a  demand  for  the  rescission  of  such  release ; 
neither  do  they  ask  any  final  relief  against  the  defendant  Easton. 
The  demurrer  was  overruled>  with  liberty  to  withdraw  it  and 
answer  within  twenty  days,  and  from  the  order  entered  thereon 
this  appeal  is  taken. 

R  S.  Van  Winkle,  for  appellant. 

I.  The  grounds  of  demurrer  first  assigned,  are  sufficient  to 
sustain  the  demurrer,  viz. : 

That  several  causes  of  action  have  been  improperly  inserted  in 
the  complaint,  causes  of  action  founded  on  contract,  and  causes 
of  action  based  on  fraud  and  conspiracy  to  defraud,  a  cause  of 
action  by  a  creditor  at  large  against  one  defendant  only,  with  a 
cause  of  action  for  equitable  relief  against  other  defendants,  and 
particularly  against  this  defendant,  founded  on  their  and  his 
alleged  possession  of  property  alleged  to  belong  to  the  alleged 
debtor,  and  causes  of  action  against  part  of  the  defendants  only, 
with  causes  of  action  against  all  of  the  defendants. 

Section  167  of  the  Code  of  Procedure,  shows  what  causes  may 
be  joined : 

1.  "  All  causes  joined  must  arise  out  of  the  same  transaction, 
or  transactions  connected  with  the  same  subject  of  actions." 

2.  "  Or  all  arise  out  of  contracts  express  or  implied." 

3.  "  Or  all  arise  out  of  injuries,  with  or  without  force,  to  per- 
son and  property,  or  either." 

4.  Or  all  arise  "  out  of  claims  to  recover  real  property  with  or 
without  damages  for  the  withholding  thereof,  and  the  rents  and 
profits  of  the  same." 

5.  Or  all  arise  out  of  "  claims  to  recover  personal  property 
with  or  without  damages." 

6.  Or  claims  against  "  a  trustee  by  virtue  of  a  contract,  or  by 
operation  of  law. 

"  But  the  causes  of  action  so  united  must  all  belong  to  one  of 
these  classes,  and  must  affect  all  the  parties  to  the  action,  and 
must  be  separately  stated."  (Boyd  v.  Hoyt,  5  Paige,  65.) 
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The  causes  in  this  complaint  manifestly  do  not  all  belong  to 
one  class,  nor  do  they  affect  all  the  parties,  nor  are  they  aepa 
rately  stated.  * 

The  rule  whereby  the  impleading  of  several  parties  not  jointly 
concerned  in  all  the  transactions  charged,  has  been  held  not  to  be 
multifarious,  is  only  applied  to  cases  where  there  was  one  con- 
nected interest  all  centering  in  the  point  in  issue  in  the  cause,  or 
one  common  point  of  litigation,  or  that  the  joinder  tended  to 
prevent  a  multiplicity  of  suits.  (See  the  two  leading  cases  in 
this  State;  Brinkerhoffy.  Brown,  6  Johns.  Ch.  R,  189 ;  Fellows 
v.  Fellows,  .4  Cow.,  682 ;  see  also  Gross  ads.  New  Haven  R.  R  Cb., 
7  Abb.  Pr.  It,  p.  47.) 

What  is  the  point  in  issue  in  this  case,  or  the  common  point 
of  litigation  ? 

Is  it  not  that  John  Rusher  obtained  the  release  by  fraud  ? 

If  the  release  is  good,  can  this  action  be  sustained  at  all  ? 

If  the  release  is  bad  or  null,  will  not  the  point  in  issue  be 
whether  John  owed  George  anything  ? 

If  Easton  has  defrauded  John  of  property,  what  has  the  plain- 
tiff to  do  with  that  ? 

If  John  had  filed  this  bill  against  his  co-defendants,  he  might 
bring  it  within  the  rule  that  all  the  acts  centre  in  the  point  in 
litigation,  that  is,  combined  fraudulent  acts  to  deprive  him  of  his 
property. 

If  the  conspiracy  charged  were  to  defraud  the  plaintiff)  there 
might  be  a  single  point  in  issue  within  the  meaning  of  the  rule. 

II.  The  second  cause  of  demurrer  is  as  follows : 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  Easton,  because : 

1.  It  does  not  show  that  the  plaintiff  is,  or  that  the  testator 
was  a  judgment  creditor  of  John  B.  Rusher,  and  therefore 
entitled  to  ask  relief  against  this  defendant  (Wiggins  v.  Arm- 
strong, 2  Johns.  Gh.  R,  144.) 

In  this  case  the  Chancellor  says :  "This  is  the  case  of  a  credi- 
tor on  simple  contract,  after  an  action  commenced  at  law,  and 
before  judgment,  seeking  to  control  the  disposition  of  the  pro- 
perty of  his  debtor  under  judgment  and  executions,  upon  the 
ground  of  fraud.  My  first  impression  was  in  favor  of  the  plain- 
tiflk,  but  upon  examination  of  the  cases,  I  am  satisfied  that  acre- 
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ditor  at  large  and  before  judgment  and  execution,  cannot  be 
entitled  to  the  interference  which  has  been  granted  in  this  case, 
(an  injunction.)"  In  support  of  this  position,  he  cited  and  com- 
mented on  AngeU  v.  Draper,  (1  Vern.,  899,)  and  Shirley  v.  Watts, 
(8  Atk.,  200,)  Bennet  v.  Musgrave,  (2  Ves.,  51,)  Balch  v.  Was- 
tall,  (1  P.  Wms.,  445 ;  Mitford,  115;  Cooper  Eq.  PL,  149,)  T/ie 
Corporation  of  New  York  v.  Jfapes,  (6  Johns.  Ch.  E.,  46,)  Snow- 
ien  v.  Noah,  (Hop.  R.,  858,)  Brinkcrhoff  v.  Brown.  (4  Johns], 
CL,  671.) 

2.  In  this  case  the  plaintiff  has  neither  judgment  nor  execution, 
but  on  the  contrary  shews  himself  that  he  gave  the  debtor  a  re- 
lease, which  release  is  now  in  force,  and  jet  he  seeks  to  recover 
from  Easton  property  which  never  even  belonged  to  the  debtor. 

8.  The  complaint  does  show  an  outstanding  release  of  the 
alleged  cause  of  action  against  John  Rusher. 

4.  It  shows  no  privity;  of  contract  between  the  plaintiff  and 
Ads  defendant 

5.  There  is  no  conspiracy  to  defraud  the  plaintiff  alleged,  but 
merely  a  conspiracy  by  some  of  the  defendants  to  defraud 
another  defendant,  which  is  no  ground  of  action  by  plaintiff. 

6.  No  demand  for  the  rescission  of  the  release  is  alleged. 
(Boughton  v.  Bruce,  20  Wend.,  284.) 

7.  No  oflfer  to  return  to  John  Rusher  the  property  received 
from  him  as  a  consideration  for  the  release. 

This  is  necessary.  (Masson  v.  Bivet,  1  Denio,  69 ;  Brum  v. 
Hone,  2  Barb.,  586 ;  Bosmbaum.y.  Ounter,  8  E.  D.  Smith's,  203.) 

8.  But  plaintiff  has  no  right  to  rescind.  The  release  was 
given  on  a  compromise  of  plaintiff's  claims,  then  sought  to  be 
recovered  in  a  suit  at  law,  and  the  cause  of  action  therein  was 
the  very  cause  herein  set  up. 

The  release  is  given  in  1851. 

The  original  complaint  is  filed  in  1854. 

The  supplemental  in  1858. 

This  settlement  was  made  at  arms-length,  when  plaintiff's  tes- 
tator had  impleaded  John  Rusher  for  the  fraud,  and  if  they  then 
took  his  mere  assertions  for  truth,  they  are  bound.  (See  Fisher  v. 
Qmani,  3  E.  D.  Smith's,  199.) 

9.  No  final  relief  is  asked  against  this  defendant  No  one  is  a 
proper  party  against  whom  no  judgment  is  prayed. 
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A  third  party  cannot  be  impleaded  merely  to  ask  an  injunc- 
tion against  him ;  there  must  be  some  substantive  relief  prayed 
for.  (See  Sweet  v.  Ingerson,  12  How.  Pr.  R.,  831 ;  Enasv.  Thomas^ 
4  id.,  48 ;  Tompkins  v.  White,  8  id.,  520 ;  Dorman  v.  Killam,  4 
Abb.  Pr.  R,  202.)  There  should  be  judgment  for  defendant 
Easton,  on  the  demurrer,  with  costs 

James  Marrogh,  for  respondent 

By  the  Court — Hoffman,  Justice.  The  question  may  pro- 
perly be  examined  upon  the  rules  which  would  have  governed 
a  similar  case  before  the  Code ;  and  then  upon'  the  point,  whether 
the  Code  has  varied  the  rules  we  may  find  to  have  prevailed. 

In  the  first  place,  it  is  necessary  to  advert  to  a  most  important 
position  of  the  defendant's  counsel,  upon  which  much  of  his 
reasoning  proceeds,  and  which  I  apprehend  is  erroneous. 

The  cause  of  action — the  point  in  issue — the  common  point  of 
litigation,  is  not,  as  he  urges,  the  setting  aside  of  the  release  given 
by  George  to  John  B.  Rusher.  The  foundation  and  primary 
cause  of  action  is  the  partnership  relation  between  the  two,  the 
asserted  debt  from  John  to  George  upon  the  transactions  of  that 
partnership,  the  investment  of  the  funds  of  the  firm  (among  other 
property)  in  various  parcels  of  real  estate  specified,  and  the  right 
to  follow  that  property  for  the  satisfaction  of  that  demand 

Test  this  point  by  the  ancient  practice  of  the  Court  of  Chancery 
before  the  disuse  of  special  replication,  and  the  introduction  of 
what  is  termed  the  charging  part  of  a  bill.  The  plaintiff  here  would 
have  set  out  his  case  as  representative  of  the  deceased  copartner, 
alleged  an  indebtedness,  demanded  an  account,  asserted  a  lien  upon 
the  property  in  which  the  firm  funds  were  invested,  and  sought 
to  reach  it  by  a  decree.  The  defendant  would  have  set  up  a 
release  by  plea  or  answer.  A  special  replication  would  have 
assailed  the  release  on  the  ground  of  fraud. 

But  afterwards  the  system  of  anticipating  a  defense  arose,  and 
the  pleader  put  it  in  the  shape  of  a  pretense  of  the  defendant,  and 
met  it  by  a  charge  of  matter  designed  to  overthrow  it  (See 
Hoff.  Ch.  Pr.,  vol.  1, 41-43.)  An  example  is  given  by  Lord  Regies- 
dale  of  an  heir-at-law  filing  a  bill  upon  some  equitable  ground ; 
and  expecting  a  will  to  be  set  up,  states  it  by  way  of  a  pretence 
of  the  defendant,  and  makes  charges  to  impeach  it 
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Although  Mr.  Justice  Harris  appears  to  consider  that  this 
mode  of  framing  a  complaint  is  no  longer  proper,  jet  in  the  case 
before  him,  the  pretense  and  charge  were  clearly  improper  under 
the  former  system  of  pleading.  The  charge  was  merely  a  restate- 
ment of  the  fact  alleged  in  the  complaint,  and  the  pretense  a 
statement  of  the  defendants'  denial  of  it  (Clark  v.  Barwooa\  8 
How.,  470.) 

I  do  not  suppose  that  there  is  anything  in  the  Code  prohibiting 
a  plaintiff  from  framing  a  complaint  in  the  manner  this  complaint 
is  framed — setting  forth  an  original  right  of  action ;  setting  forth 
a  defense,  such  as  an  account  stated,  or  release,  which  may  inter- 
fere with  that  right,  and  making  statements  which  tend  to  remove 
that  defense.  The  test  of  the  question  is  this :  that,  without  the 
statements,  showing  the  original  cause  of  action,  irrespective  of 
the  release,  the  complaint  would  be  useless,  however  sufficient  its 
allegations  might  be  to  set  aside  that  release.  The  case  of  Phil- 
lips v.  Gorham,  (17  N.  Y.  R,  270,)  appears  to  me  decisive  of  the 
point:  indeed,  it  is  a  much  stronger  case. 

I  apprehend,  then,  that  the  primary  subject  of  the  action,  and 
its  primary  object,  is  the  right  to,  and  relief  by,  an  account  of 
the  partnership  dealings,  and  the  payment  of  the  debt  alleged  to 
be  due,  with  the  judicial  determination  that  a  lien  exists  for  that 
debt  upon  the  property  specified.  The  removal  of  the  release  is 
subordinate  and  auxiliary  thereto. 

The  next  point  of  importance  insisted  upon  by  the  defendants9 
counsel  is,  that  the  plaintiff  cannot  sustain  such  a  claim  for  relief 
as  he  seeks  against  the  defendant  Eastern,  until  he  has  obtained  a 
judgment  for  his  demand  against  the  copartner  of  his  testator, 
involving,  of  course*  the  cancelment  of  the  release;  that  a  lien  is 
indispensable  to  entitle  any  one  to  assert  any  claim  to  the  real 
estate  in  the  hands  of  Easton ;  and  that  the  relation  is  precisely 
the  same  as  that  of  a  creditor  without  a  judgment 

I  apprehend,  however,  that  there  are  few  points  in  the  law  of 
partnership  more  fully  settled  than  this:  that,  where  real  estate 
has  been  purchased  with  partnership  funds,  each  partner  has  an 
equitable  lien  upon  it,  not  only  as  representing  creditors  to  secure 
their  rights  through  such  lien,  but  for  payment  of  his  own  event- 
ual demand.  If  thg  title  is  taken  in  the  name  of  one,  he  is  a 
trustee,  and  the  copartner  a  cestui  que  trust    This  equitable  Hen 
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may  always  be  successfully  asserted  against  the  partner,  against 
hie  heirs,  devisees,  or  his  voluntary  assignees,  and  against  all 
except  purchasers  for  value  without  notice.  (The  cases  are  col- 
lected in  Collyer  on  Partnership,  4th  Am.  ed.,  |§  126, 127, 186, 
and  notes.) 

If  this  conclusion  is  correct,  then  the  two  eases  of  Fellow  v. 
Fellows,  (4  Cow.,  882,)  and  Boyd  v.  Hoyt,  (5  Paige,  65,)  appear  to 
be  decisive  of  the  right  to  sustain  the  action  as  framed.  When 
a  judgment  is  obtained,  a  creditor's  bill  may  be  filed  to  reach  the 
debtor's  property;  and  different  grantees  of  different  parcels 
transferred  fraudulently  may  be  made  parties  to  one  bilL  The 
lien  affects  every  parcel  and  every  grantee.  The  concurrence  in 
accepting  and  upholding  the  fraudulent  transfers  creates  a  com- 
mon responsibility,  and  makes  the  main  object  of  the  suit  common 
toalL 

It  can  scarcely  be  necessary  to  say,  that  the  joinder  of  causes 
of  action  and  of  parties,  which  would  have  been  allowed  before 
the  Code,  will  be  permitted  under  the  167th  section. 

It  remains  to  be  examined  whether  the  allegations  of  the  pre- 
sent complaint  are  sufficient  to  bring  the  case  within  the  rules  of 
the  authorities  cited. 

Easton  is  alleged  to  have  been  the  attorney  of  John  B.  Rusher, 
and  well  acquainted  with  his  dealings  as  well  as  those  of  his  wife 
with  the  property  in  question.  It  is  very  clearly  averred  that 
the  funds  of  the  firm  were  invested  in  these  specified  parcels, 
some  of  which  Mary  took  fraudulently  to  aid  Johiun  deceiving 
creditors,  or  to  deceive  himself  and  get  control.  Easton  gets  a 
power  of  attorney,  through  which  he  effects  a  transfer  of  the 
legal  title  to  himself  of  all  these  parcels  without  any  considera- 
tion, and  apparently  in  violation  of  his  duty  to  John.  But,  at 
any  rate,  under  such  conveyances  as  he  claims  upon,  he  stands 
exactly  in  John's  position — the  lands  in  his  name  are  charged  and 
affected  with  the  equitable  lien  as  fully  as  they  would  be  if  they 
remained  in  John's  name. 

The  order  at  Special  Term  must  be  affirmed,  with  costs. 
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Simons,  Plaintiff  and  Appellant,  v.  De  Babe,  Respondent 

1.  The  record  of  an  inferior  oourt  to  be  competent  evidence  of  a  doe  Judicial 
determination  of  the  facts  which  it  declares  such  Court  to  have  decided, 
must  show  on  its  face  that  the  Court  had  jurisdiction  both  of  the  action, 
and  of  the  persons  of  the  parties. 

2.  As  the  statute  which  establishes  "  The  City  Court  of  Brooklyn"  and  de- 
fines its  jurisdiction,  declares  that  "its  jurisdiction  shall  extend,"  (1st),  to 
certain  actions  which  it  enumerates,  "  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be  situated  within  the  said  city; 
(2d),  to  all  other  actions  where  all  the  defendants  shall  reside  or  be  person- 
ally served  with  the  summons  within  said  city ;"  such  Court  is  an  inferior 
xmrt,  within  the  meaning  of  the  rule  first  above  stated. 

3.  To  constitute  a  court  a  superior  court  as  to  any  class  of  actions,  within 
the  common  law  meaning  of  that  term,  its  jurisdiction  of  such  actions  must 
be  unconditional,  so  that  the  only  thing  requisite  to  enable  the  Court  to  take 
cogniaance  of  them,  is  the  acquisition  of  jurisdiction  of  the  persons  of  the 
parties. 

4.  Although  section  4  of  the  statute  establishing  "  The  City  Court  of  Brook- 
lyn "  enacts  that,  "  the  said  City  Court  shall  possess  the  powers  and  authority 
in  relation  to  actions  in  said  Court,  and  the  process  and  proceedings  therein 
as  are  possessed  by  the  Supreme  Court  in  relation  to  actions  pending  in  the 
said  Supreme  Court  And  all  laws  regulating  the  practice  of  the  Supreme 
Court,  and  the  course  of  procedure  therein,  shall,  as  far  as  practicable, 
apply  to  and  be  binding  upon  the  said  City  Court,  and  the  said  City  Court 
shall  have  power  to  review  all  of  its  decisions,  and  to  grant  new  trials;" 
Buch  section  cannot  be  so  construed  as  to  make  a  part  of  such  statute,  a 
subsequent  act  in  relation  to  courts  named  in  it,  and  not  including  said 
City  Court,  to  the  effect,  that  "  a  voluntary  appearance  of  a  defendant  is 
equivalent  to  personal  service  of  the  summons  upon  him." 

5.  The  said  4th  section  prescribes  generally  the  practice  in  actions,  pending 
in  the  City  Court  of  Brooklyn  and  its  power  over  the  process  and  proceed- 
ings in  such  actions,  and  cannot  operate  prospectively  so  as  to  apply  to 
said  Court  subsequent  statutory  amendments  of  the  Code  of  Procedure 

.  which,  in  terms,  in  no  way  refer  to  said  Court,  in  such  sense  as  to  enlarge 
its  jurisdiction,  and  make  it  extend  to  actions  of  which,  by  the  statute  es- 
tablishing and  defining  its  powers,  it  has  no  jurisdiction. 
&  A  judgment  of  said  Court  which  purports  to  have  been  rendered  "  on  hear- 
ing Mr.  Samuel  Brown,  for  the  defendant,"  does  not,  by  such  a  recital 
alone,  show  that  the  defendant  caused  his  appearance  to  be  entered  in  the 
action!  nor  that  he  personally  appeared  therein,  nor  that  any  attorney  of 
said  Oourt  served  "  notice  of  an  appearance,  or  retainer  generally  "  for  the 
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defendant  in  such  action ;  and  is  not,  of  itself;  sufficient  to  show  that  such 
Court  acquired  jurisdiction  of  the  person  of  the  defendant 

(Before  Bosworth,  Ch.  J.,  and  Hoffman,  Woodruff,  Pierrkport  and 
Moncrief,  J.  J.) 
Heard,  April  9th;  decided,  May  7th,  1859. 

This  is  an  appeal  by  the  plaintiff  from  an  order  made  by  Mr. 
Justice  Pierbepont,  granting  a  new  trial.  The  action  was  tried 
before  the  said  Justice  and  a  jury,  February  19th,  1858,  when 
the  plaintiff  recovered  a  verdict  for  $2,500  damages.  The  action 
is  assault  and  battery,  and  is  brought  by  Henry  Simons  against 
Reuben  B.  De  Bare. 

On  the  trial,  the  plaintiff  called  as  a  witness  Fanny  Behrman, 
who  had  been  married  to  the  defendant  on  the  17th  of  August, 
1856.  (The  assault  and  battery  were  committed  on  the  16th  of 
said  August)  » 

"  The  defendant's  counsel  objected  to  her  being  sworn,  on  the 
ground  that  she  was  incompetent  as  a  witness  against  her  hus- 
band. The  plaintiff  then  offered  to  prove  by  parol  that  a  divorce 
had  been  granted,  to  which  evidence  defendant  objected,  and  the 
ejection  was  sustained.  The  plaintiff  then  offered  in  evidence 
a  certified  -copy  decree,  of  which  the  following  is  a  copy : 

"  At  a  Special  Term  of  the  City  Court  of  Brooklyn,  held  at  the 
City  Hall  in  the  city  of  Brooklyn,  on  the  10th  day  of  March, 
A.  D.,  1857, 

"  Present— Hon.  E.  D.  Culver,  City  Judge. 


"  Fanny  De  Babe,  by  Ziok  Bernstein, 

her  next  friend,  &c, 
against 

"  Reuben  B.  De  Bars. 

"  This  action  having  been  brought  on  to  be  heard  upon  the 
complaint  herein,  and  upon  report  of  Wm.  T.  B.  Milliken,  Esq., 
a  referee  duly  appointed  in  this  action,  from  which  it  appears  that 
all  the  material  fiacts  charged  in  the  said  complaint  are  true,  and 
that  said  defendant  was,  at  the  time  of  said  marriage,  physically 
incapable  of  entering  into  the  marriage  state,  and  that  said  inca- 
pacity still  exists  and  is  inouxafcle. 
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"  Now,  on  motion  of  O'Brien  &  Higinbotham,  attorneys  for  the 
plaintiff^  and  on  hearing  Mr.  Samuel  Brown,  for  the  defendant, 
it  is  ordered,  adjudged  and  declared  that  the  said  marriage  between 
the  said  plaintiff  and  the  said  defendant  mentioned  in  the  com- 
plaint was  null  and  void,  and  the  same  is  hereby  declared  a 
nullity,  and  the  said  parties  are,  and  each  of  them  is,  freed  from 
the  obligations  thereof 

"  And  it  is  further  adjudged  and  decreed,  on  the  stipulation 
and  consent  of  the  parties,  that  the  said  plaintiff)  Fanny  De  Bare, 
do  recover  and  receive  from  the  defendant,  and  that  said  defend- 
ant do  pay  to  her  the  sum  of  twelve  hundred  dollars  in  full  for 
all  claim  of  dower,  and  right  of  dower,  and  thirds,  in  the  estate 
and  property  of  the  defendant,  and  in  full  for  the  costs  and  dis- 
bursements in  this  action,  and  that  said  plaintiff)  by  the  said  Zion 
Bernstein,  as  her  guardian  and  next  friend,  do  execute  to  said 
defendant  a  full  and  satisfactory  release  thereof  for  the  considera- 
tion aforesaid. 

" '  Endorsed.1    Filed  March  10, 1857,  8:80  P.  M. 

"  Kings  County,  Crnr  of  Bbookltn,        i 

"  In  the  Clerk's  Office-of  the  City  Court  of  Brooklyn, J    L*J 

"  I  do  hereby  certify  that  I  have  compared  the  foregoing  copy 

of  an  original  decree  of  divorce  with  the  original  now  recorded 

in  my  office,  and  that  the  same  is  a  correct  transcript  thereof  and 

of  the  whole  of  said  original 

"  In  witness  whereof  I  have  hereunto  signed  my  name  and 
[l.  a.]      affixed  the  seal  of  the  said  The  City  Court  of  Brooklyn, 
this  23d  day  of  November,  1857. 

"Sam.  L.  Habbis, 
"  Clerk  of  the  City  Court  of  Brooklyn. 

"Defendant  objected  to  the  admissibility  of  said  decree  as 
evidence  of  the  facte  therein  cited,  because  it  did  not  appear  from 
said  decree  that  the  City  Court  of  Brooklyn  had  jurisdiction  to 
declare  the  marriage  contract  a  nullity,  or  had  acquired  jurisdic- 
tion of  the  person  of  the  defendant,  or  jurisdiction  of  the  cause 
of  action  or  subject  matter  of  the  proceeding.  The  Court  over- 
ruled said  objections  severally,  and  decided  that  said  copy  decree 
was  admissible  in  evidence,  to  which  several  rulings  the  counsel 
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for  defendant  did  then  and  theije  except  Said  certified  copy 
decree  was  then  read  in  evidence,  to  which  reading  defendant 
objected.  The  court  overruled  the  objection  and  the  defendant 
excepted.  The  plaintiff  again  offered  said  Fanny  Behrman  as  a 
witness  in  the  action  against  the  defendant.  The  defendant 
objected  to  the  admissibility  of  said  witness.  The  Court  decided 
that  said  person  was  a  competent  witness  as  to  matters  which 
occurred  prior  to  the  marriage,  to  which  decision  defendant 
excepted.  Said  witness  was  then  sworn  in  the  cause,  and  testi- 
fied to  matters  which  occurred  prior  to  the  marriage  material  to 
the  issues  in  behalf  of  the  plaintiff  and  against  defendant" 

A  verdict  having  been  rendered  in  favor  of  the  plaintiff,  and 
a  motion  made  for  a  new  trial  having  been  granted,  the  plaintiff 
appealed  from  the  order  granting  a  new  trial  to  the  General 
Term. 

P.  T.  duller,  for  appellant  (the  plaintiff). 

I.  The  mere  feet  that  a  decree  was  made,  the  res  ipsa,  may  be 
proved  by  a  production  of  the  decree  without  the  pleadings.  (1 
Greenl.,  §  511.) 

II.  A  record  of  a  court  having  a  seal  and  clerk  proves  itself) 
because  it  is  a  record  of  a  court  of  record,  and  imports  absolute 
verity,  (Greenl.,  §  608 ;)  and  it  is  conclusive  between  the  same 
parties  upon  the  matter  adjudicated,  because  it  is  presumed  to 
have  jurisdiction.  (1  Phill.  Ev.,  385,  and  notes ;  note  714,  p. 
1061 ;  as  to  foreign  Courts  of  Admiralty,  see  Story's  Confl.  L, 
648;  Coke  Litt,  852  a.) 

III.  The  City  Court  of  Brooklyn  is  as  much  a  court  of  record 
as  the  Superior  Court  is  a  court  of  record,  and  its  records  under 
seal  are  entitled  to  equal  respect 

1.  That  the  Court  had  jurisdiction  of  the  parties  is  proved  by 
the  record. 

(a.)  It  was  not  necessary  to  prove  that  they  were  residents  of 
Brooklyn,  any  more  than  it  would  be  necessary  to  prove  that 
the  defendants  in  the  Superior  Court  were  served  in  the  city. 

(J.)  If  the  defendants  had  not  been  served^at  all,  they  would 
be  bound,  because  they  appeared  by  attorney,  and  that  appear- 
ance is  noted  in  the  record.  (Cow.  &  Hill's  Notes,  799, 800 ;  Star- 
buck  v.  Murray,  5  Wend.,  148.) 
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(e.)  Besides,  consent  confers  jurisdiction  over  the  parties  where 
the  Court  has  jurisdiction  of  the  subject  matter.    When  parties  • 
voluntarily  come  before  a  Court  having  jurisdiction  of  the  sub- 
ject matter,  and  submit  to  its  jurisdiction,  they  are  concluded. 

2*  A  court  of  limited  jurisdiction  is  not  necessarily  an  inferior 
court  No  court  of  record  is  an  inferior  court,  and  the  Brooklyn 
Court  is  a  court  of  record. 

IV.  The  error  has  been  in  deeming  the  Brooklyn  Court  an 
inferior  court  It  is  an  inferior  court  in  one  sense,  because  its 
judgments  may  be  reviewed;  but  every  court  in  the  United 
States,  except  the  Supreme  Court  of  the  United  States,  is  an 
inferior  court  in  the  same  sense.  In  the  legal  acceptation  of  the 
term,  it  is  not  an  inferior  court,  although  a  court  of  limited  juris- 
diction. Every  court  in  the  United  States  is  of  limited  jurisdic- 
tion. (Barber  v.  Winshw,  12  Wend.,  102;  Notes  to  Phill.  Bv., 
C.  &  H.,  1016;  Sdtn  y.  Snyder,  7  Serg.  k  Bawle,  166;  &  G,  11 
id.,  486;  Baborgv.  Hammond,  2  Harris,  42,  60;  Britain  v.  Kin- 
naird,  2  Brod.  &  Bing.,  482.) 

V.  Even  the  proceedings  of  inferior  courts  are  prima  fade 
evidence  of  jurisdiction,  when  the  jurisdictional  facts  are  recited 
in  those  proceedings;  and,  although  in  England  the  cases  have 
"fluctuated  from  absolute  verity  to  mere  nullity,"  yet,  in 
America,  the  rule  is  that  they  are  evidence  until  the  contrary  be 
shown.  (See  the  whole  subject  discussed,  in  2d  voL  Notes  to 
Phill.  Ev.,  1014.) 

On  page  1016  the  note  proceeds: 

"  In  New  York  we  may  safely  consider  these  jurisdictional 
recitals  as  prima  fads  evidence." 

Citmg  Barber  v.  Winslow,  (12  WencL,  102;)  and  that  ease, 
and  the  cases  therein  cited,  fully  sustains  the  position. 

VL  The  record  was  rightly  received  in  evidence,  and  was  of 
itself  full  proof,  whether  viewed  as  the  proceeding  of  a  superior 
or  inferior  court,  that  the  Court  had  j  urisdiction  of  the  parties  and 
subject  matter,  and  the  judgment  should  not  have  been  reversed 
for  that  reason. 

Q.  Dean,  for  respondent 

L  The  CityCourtof  Brooklyn  is  a  court  of  inferior  and  limited 
jurisdiction.  (Const,  art  vi,  §§  8  and  14.) 
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1.  The  Supreme  Court  only  has  general  jurisdiction  in  lair  and 
equity. 

2.  The  power  of  the  Legislature  is  limited  to  the  establishment 
of  "  inferior  local-courts."  And  if  the  act  had  purported  to  make 
the  City  Court  of  Brooklyn  a  court  of  "  general "  jurisdiction, 
it  would  have  transcended  the  powers  of  the  Legislature. 

8.  The  acts  establishing  the  court,  (Laws  of  1849,  p.  170,  and 
Laws  of  1850,  p.  148,)  expressly  limit  its  jurisdiction.  (§  2,  act 
of  1849.) 

II.  The  fact  having  been  established  that  the  decree  offered 
was  that  of  an  inferior  court,  the  authorities  are  clear  that  enough 
was  not  shown  to  make  the  copy  decree  which  was  introduced 
in  evidence  admissible.  (Bloom  v.  Bwrdiek,  1  Hill,  180;  Yate 
v.  Lansing,  9  Johns.  R,  487;  Hart  etal.  v.  Seicas,  21  Wend., 
40.) 

1.  There  should  always  appear  sufficient  on  the  nice  of  the 
proceedings  in  an  inferior  court  to  show  that  it  has  j  arisdiction  of 
the  cause  of  which  it  takes  cognizance.  (Powers  v.  The  People, 
4  Johns.,  292;  Bloom  v.  Burdick,  1  Hill,  180;  Nbyes  v.  Butler, 
6  Barb.,  618;  Foot  v.  Stevens,  17  Wend.,  488;  Ptocockv.  Bell, 
1  Saund.,  78;  Kundolfv.  Thalheimer,  2  Kern.,  698;  Frees  v. 
Ford,  2  Seld.,  176:  Turner,  Adm'r,  v.  Bank  of  North  America, 
4  Dall.,  8.) 

HI.  The  decree  not  setting  out  facts  showing  jurisdiction,  the 
divorce  is  not  proved,  and  Fanny  Behrman  was  an  incompetent 
witness  in  the  cause. 

By  the  Coukt— Bosworth,  Ch.  J.  If  the  City  Court  of 
Brooklyn  is  an  inferior  court,  within- the  meaning  of  the  rule- 
that  the  jurisdiction  of  an  inferior  court  will  not  be  presumed  in 
support  of  the  validity  of  its  proceedings,  but,  on  the  contrary, 
enough  must  rfppear  upon  its  records,  or  be  otherwise  proved,  to 
show  that  it  had  jurisdiction  of  the  subject  matter  of  the  action 
<and  of  the  parties,  in  order  to  make  its  records  evidence  in  an- 
other court — the  present  appeal  may  be  briefly  disposed  o£ 

That  Court  has  no  jurisdiction  of  any  transitory  action,  unless 
one  of  two  facts  exists :  All  of  the  defendants  in  it  must  either 
"  reside  or  be  personally  served  with  the  summons  within  said 
city."  (Laws  of  1849,  p.  170,  §  2,  sub.  2.) 
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The  judgment  or  decree  given  in  evidence  does  not  even  recite 
that  De  Bare  resided  within  that  city  when  that  action  was,  or 
may  be  claimed  to  have  been,  commenced,  or  when  the  judgment 
in  it  was  rendered ;  nor  that  he  was  ever  personally  served  with 
the  summons  in  that  action,  within  that  city  or  elsewhere. 

The  act  organizing  that  Court  was  passed  the  24th  of  March, 
1849. 

Section  8  of  the  Code  does  not,  in  terms,  apply  to  that  Court  any 
provisions  of  the  Code,  except  sections  69  to  126,  both  inclusive. 
That  Court  is  not  named  in  section  9.  It  is  by  no  means  clear, 
therefore,  that  the  concluding  sentence  of  section  139  applies  to 
that  Court.  That  sentence  was  incorporated  into  the  Code  by 
the  amendments  enacted  in  1851.  (Laws  of  1851,  p.  887,  §  139 ; 
p.  904,  §470,  [§2;]  id.,  appendix,  p.  61,  §  139;  Laws  of  1849, 
p.  644,  §  189.)  If  it  does  not  apply  to  that  Court,  then  the 
voluntary  appearance,  in  any  transitory  action,  of  a  defendant 
not  residing  within  that  city,  would  not  give  to  that  Court  juris- 
diction of  such  action.  Consent  cannot  confer  upon  any  court 
jurisdiction  of  an  action,  when  jurisdiction  of  it  is  not  conferred 
by  law. 

To  constitute  a  court,  a  superior  court,  (within  the  meaning 
of  the  rule  we  are  considering,)  as  to  any  class  of  actions,  its 
•jurisdiction  of  such  actions  must  be  unconditional,  so  that < the 
only  thing  essential,  to  enable  the  Court  to  take  cognizance  of 
them,  is  the  acquisition  of  jurisdiction  of  the  persons  of  the 
parties. 

In  Kemp' 8  Lessee  v.  Kennedy  et  al7  (5  Cranch,  178,)  Chief  Jus- 
tice MATiflprATXj  in  speaking  of  the  Court  of  Common  Fleas  for 
the  county  of  Hunterdon,  New  Jersey,  (the  judgment  of  which, 
and  the  proceedings  upon  it,  being  relied  on  as  a  defense,)  said, 
that,  "In  considering  this  question,  therefore,  the  constitution 
and  powers  of  the  court  in  which  this  judgment  was  rendered 
must  be  inspected. 

"  It  is  understood  to  be  a  court  of  record,  possessing,  in  civil 
cases,  a  general  jurisdiction  to  any  amount,  with  the  exception  of 
suits  for  real  property. 

"  In  treason,  its  jurisdiction  is  over  all  who  commit  the  of- 
fense" *  *  *:  "with  respect  to  treason,  then,  it  is  a  court  of  gene- 
ral jurisdiction,  so  far  as  respects  the  property  of  the  accused" 

Bosw.— Vol.  IV.  70 
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The  action  was  ejectment,  and  the  defendant  made  title  under 
a  judgment  of  such  Court  of  Common  Pleas,  confiscating  the 
real  estate  in  question  by  reason  of  the  treason  of  the  person 
who  was  the  common  source  of  title. 

The  New  York  Common  Pleas  has  been  decided  not  to  be  an 
inferior  court,  within  the  meaning  of  the  rule  under  considera- 
tion, because,  by  2d  Revised  Statutes,  185,  2d  edition,  1,  it  had 
power  to  hear,  try  and  determine  "  all  transitory  actions,  wherever 
the  cpuse  may  arise,"  and  was  also  a  court  of  record,  proceeding 
according  to  the  general  course  of  the  common  law.  (Fool  v. 
Stevens,  17  Wend.,  488 ;  Hart  v.  Snxas,  21  Wend.,  40.) 

In  Frees  v.  Ford,  (2  Seld.,  176,)  the  present  County  Courts  of 
this  State  were  held  to  be  inferior  courts,  and  that  it  was  essen- 
tial to  the  validity  of  their  judgments  that  "  all  the  facts  neces- 
sary to  give  the  court  jurisdiction,  as  well  over  the  subject  mat- 
ter of  the  suit,  as  of  the  parties,  must  appear  in  the  record." 

By  the  80th  section  of  the  judiciary  act,  (Laws  of  1847,  p. 
828,  §  SO,)  their  jurisdiction  extends  to  the  transitory  actions 
named  in  it,  "  when  all  of  the  defendants,  at  the  time  of  com- 
menping  the  action,  reside  in  the  county  in  which  said  court  is 
held,"  *  *  *  and  "  when  the  debt  or  damages  claimed"  do  not 
exceed  the  sums  specified. 

They  had  not,  therefore,  a  general  and  unconditional  jurisdic- 
tion of  any  transitory  action,  and  were  also,  in  respect  to  the 
cases  in  which  jurisdiction  of  the  actions  enumerated  existed,  so 
far  as  it  depended  on  the  residence  of  the  defendants,  limited  to 
those  in  which  the  debt  or  damages  claimed  did  not  exceed  a 
specified  amount 

Without  entering  into  a  more  detailed  statement  of  the  facts 
of  the  various  adjudged  cases,  or  of  the  reasons  on  which  they 
were  decided,  we  think  it  may  be  stated,  as  a  settled  rule,  that 
when  the  judgment  of  a  local  court,  in  a  transitory  action,  is 
offered  as  evidence  that  a  particular  fact  has  been  judicially  deter- 
mined by  competent  judicial  authority,  the  record  of  the  judg- 
ment will  be  no  evidence  of  that  fact,  unless  it  affirmatively 
appears,  by  the  record  itself  that  all  the  facts  necessary  to  give 
the  court  jurisdiction,  both  of  the  subject  matter  of  the  suit  and 
of  the  parties  to  it,  existed :  if  the  court,  by  the  law  creating  it* 
has  no  jurisdiction  of  that  particular  action,  nor  of  any  transitoiy 
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action,  unless  all  the  defendants  resided,  or  were  personally  served 
with  the  summons,  within  the  city  within  which  such  court  is 
required  by  law  to  be  held. 

Such  a  court  is  not  only  one  of  limited  jurisdiction ;  but  its 
jurisdiction  of  every  action— of  the  action  itself— being  made  to 
depend  either  upon  the  place  where  the  defendants  reside,  or  the 
feet  that  they  are  "personally  served  with  the  summons"  within 
a  designated  locality  smaller  than  a  county,  it  is  an  inferior  court 
within  the  common  law  meaning  of  that  term. 

If  the  court  had  a  general  jurisdiction  of  an  enumerated  class 
of  actions,  without  reference  to  the  place  where  they  arose  or 
the  parties  to  them  resided,  or  to  the  amount  sought  to  be  reco- 
vered, being  a  court  of  record  and  proceeding  according  to  the 
general  course  of  the  common  law,  it  might  be,  quo  ad  hoc,  a 
superior  court,  within  the  meaning  of  the  rule  under  considera- 
tion. 

Having  jurisdiction  in  the  action,  jurisdiction  of  the  persons 
of  the  parties  in  it  might  be  acquired  by  their  voluntary  appear- 
ance. 

But  the  difficulty  in  the  present  case  is,  that  the  court  had  no 
jurisdiction  of  the  subject  matter  of  the  suit;  of  the  action  itself, 
unless  the  defendant  resided  within  the  city  of  Brooklyn  or  was 
personally  served  with  the  summons  within  that  city. 

Such  a  court  is  an  inferior  court,  within  the  common  law 
meaning  of  that  phrase.  Its  judgment  must  show  on  its  face, 
that  the  defendant  resided  or  was  personally  served  with  the 
summons  within  that  city,  to  be  per  se  evidence  in  another  court 
of  a  valid  judicial  determination  of  any  fact  which  it  purports  to 
decide. 

This  is  not  shown  by  the  decree  or  judgment  which  was 
received  as  evidence,  that  the  defendant  and  his  wife  had  been 
divorced  by  that  court,  in  an  action  between  them  instituted  for 
that  purpose. 

Bat,  it  is  insisted  that  the  4th  section  of  the  act  creating  the 
court,  and  the  amendment  made  to  section  189  of  the  Code,  in  1861, 
have,  together,  the  effect  to  enlarge  the  jurisdiction  of  that  c^mrt, 
and  make  it  more  extensive  than  it  was  by  the  statute  alone,  by 
which  the  court  was  created. 
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That  4tb  section  reads  tiias:  "The  said  City  Court  shall 
possess  the  powers  and  authority  in  relation  to  actions  in  said  court, 
and  the  process  and  proceedings  therein  as  are  possessed  by  tbe 
Supreme  Court  in  relation  to  actions  pending  in  die  said  Supreme 
Court  And  all  laws  regulating  the  practice  of  the  Supreme 
Court,  and  the  course  of  procedure  therein  shall,  as  far  as 
practicable,  apply  to  and  be  binding  upon  the  said  City  Court,  * 
and  the  said  City  Court  shall  have  power  to  review  all  of  its 
decisions  and  to  grant  new  trials."  (S.  L.  of  1849,  p.  171,  §4.) 

We  think  this  section  must  be  construed  as  prescribing  the 
practice  in  actions  in  the  City  Court  of  Brooklyn,  and  its  power 
over  the  process  and  proceedings  in  such  actions ;  and  that  it 
cannot  be  so  construed  that  subsequent  amendments  of  the  Code, 
not  referring  to  that  court,  shall  be  held  to  enlarge,  and  as  haying 
been  intended  to  enlarge  its  jurisdiction. 

If  the  Legislature  had  intended,  by  the  amendment  made  in 
1851  to  section  189  of  the  Code,  to  extend  the  jurisdiction  of  that 
court  by  force  of  such  amendment,  to  all  transitory  actions  against 
persons  not  residing  within  the  city  of  Brooklyn,  on  their  volun- 
tary appearance  therein ;  it  would  seem  that  section  8  would  have 
been  so  amended  as  to  designate  it  as  one  of  the  courts  to  which 
that  section  was  applicable,  and  that  section  9  would  have  been 
so  amended  that  such  court  would  have  been  named  in  it 

It  is  quite  clear,  as  we  think,  that  section  4  of  the  act  creating 
that  court,  does  not  apply  to  it,  the  provisions  of  section  1S6  of 
the  Code,  so  as  to  enable  a  person  to  coqunenoe  an  action  in  it, 
against  a  sole  defendant  not  residing  within  the  city  of  Brooklyn, 
by  the  publication  of  a  summons.  The  concluding  sentence  of 
section  189,  as  it  was  amended  in  1851,  does  not,  in  our  opinion, 
affect  the  question  of  the  jurisdictional  capacity  of  the  court,  nor 
change  it  from  an  inferior  to  a  superior  court 

This  view  renders  it  unnecessary  to  decide  the  question,  whether 
a  copy  of  the  judgment  of  a  superior  court,  in  an  action  of 
divorce,  without  a  copy  of  the  pleadings,  would  be  competent 
and  sufficient  evidence  that  the  parties  had  been  and  were 
divorced  by  a  regular  and  valid  judicial  determination,  provided 
the  judgment  recites  the  nature  of  the  action,  and  the  appearance 
of  the  parties  in  court,  and  that  they  were  heard  on  the  applica- 
tion ibr  judgment    Being  an  inferior  court,  it  was  necessary  to 
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produce  a  judgment  roll  which  showed  on  its  face  that  the  court 
had  jurisdiction  both  of  the  action  and  of  the  persons  of  the  par- 
ties. This  not -having  been  done,  the  judgment  was  erroneously 
received  as  evidence,  and  the  order  granting  a  new  trial  on 
account  of  that  error,  must  be  affirmed  with  costs. 

It  may  also  be  observed,  that  if  "  a  voluntary  appearance  "  of 
B.  B.  De  Bare  would  as  effectually  give  that  court  jurisdiction  of 
that  action,  as  the  personal  service  of  a  summons  upon  him  within 
the  city  of  Brooklyn;  the  judgment  does  not  recite  that  he 
caused  his  appearance  to  be  entered;  nor  that  he  personally 
appeared  therein;  nor  that  any  attorney  of  the  court  served 
"  notice  of  an  appearance  or  retainer  generally "  (Rule  11)  for 
him  in  that  action;  nor  that  "Mr.  Samuel  Brown"  who  was 
heard  for  him,  was  an  attorney;  or  had  served  notice  oi  appear- 
ance for  him;  or  that  he  had  been  retained  for  him  in  that  action, 

Hoffman,  J.  (Dissenting.)  The  objection  to  the  judgment 
produced  rests  upon  the  ground  that  the  City  Court  of  Brooklyn 
is  a  court  of  inferior  limited  jurisdiction,  and  hence,  in  the 
language  of  the  defendant's  points,  "  there  should  always  appear 
sufficient  upon  the  face  of  the  proceedings  to  show  that  it 
has  jurisdiction,  of  the  cause  of  which  it  takes  cognizance. 
The  decree  in  question  did  not  set  out  facts  showing  such  juris- 
diction." 

The  City  Court  of  Brooklyn  was  organized  by  an  act  of  the 
Legislature  of  the  24th  of  March,  1849.  (Sess.  Laws  1849,  ch. 
125.)  It  was  declared  to  be  a  court  of  record,  and  its  jurisdic- 
tion to  extend  to  the  following  cases:  1.  To  the  actions  enumer- 
ated in  section  103  (new  128)  of  the  Code  of  Procedure,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of  the 
action  shall  be  situated  within  the  said  city.  2.  To  all  other 
actions,  where  all  the  defendants  shall  reside,  or  be  personally 
served  with  the  summons  within  said  city.  8.  To  actions 
against  corporations  created  under  the  laws  of  this  State,  and 
transacting  their  general  business  within  said  city,  or  established 
by  law  therein. 

This  action,  to  pronounce  the  nullity  of  the  marriage,  was 
within  the  jurisdiction  of  this  Court,  provided  the  defendant 
resided  or  was  personally  served  with  the  summons  within  the 
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city  of  Brooklyn.    It  is  said  that  neither  of  these  facts  appears 
upon  the  document  produced. 

'  It  deserves  notice  that  the  objection  conies  from  the  defendant 
in  this  action,  who  was  the  defendant  in  the  cause  in  which  the 
proffered  judgment  was  given. 

The  first  question  I  shall  examine  is,  whether  the  last  clause 
of  the  189th  section  of  the  Code,  adopted  in  1851,  that  a  volun- 
tary appearance  of  a  defendant  shall  be  equivalent  to  personal 
service  of  a  summons  upon  him,  does  not  apply  to  the  proceed- 
ings in  the  City  Court  of  Brooklyn. 

The  Code,  as  passed  on  the  12th  of  April,  1848,  contained  in 
the  8th  section  the  same  provision  as  to  the  titles  of  the  second 
part  applicable  to  all  courts,  and  those  applicable  to  the  enume- 
rated courts,  as  is  found  in  the  present  8th  section,  except  that 
the  number  of  the  titles  was  twelve  instead  of  fifteen.  The  sec- 
tion, as  it  now  stands,  was  adopted  the  11th  of  April,  1849. 

When  the  Code  of  1848  went  into  effect,  the  City  Court  of 
Brooklyn  had  not  been  established.  It  was  organised  by  an  act 
of  the  24th  of  March,  1849,  to  go  into  effect  on  the  1st  of  May 
ensuing,  except  some  few  sections,  as  to  elections,  Ac.,  which  went 
into  effect  immediately. 

In  1848  and  in  1849,  the  189th  section  of  the  Code  was  merely 
that  jurisdiction  was  acquired  from  the  service  of  the  summons, 
or  allowance  of  a  provisional  remedy.  In  1861  the  clause  was 
added,  "  A  voluntary  appearance  of  a  defendant  is  equivalent  to 
personal  service  of  the  summons  upon  him." 

In  Mahaney  v.  Penman,  (4  Duer,  601,)  it  was  held  at  Special 
Term,  two  other  Judges  concurring,  that  a  defendant  who  volun- 
tarily appeared  and  answered,  could  not,  in  his  answer,  take  the 
objection  of  a  want  of  jurisdiction  in  the  Superior  Court 

The  case  of  Burckh  v.  Eckhart,  (8  Comst,  182,)  was  cited, 
where  the  Court  of  Appeals  held,  upon  a  question  of  the  juris- 
diction of  a  Vice-Chancellor,  the  cause  of  action  appearing  to 
have  arisen  elsewhere  than  in  his  circuit,  that  a  voluntary  appear* 
anee  by  a  solicitor  did  not  give  jurisdiction.  "  The  residence  of 
a  party  within  the  circuit  was  a  jurisdictional  fact  which  most 
exist  before  the  Court  can  act  at  all,  either  by  issuing  process  or 
accepting  the  appearance  of  the  defendant19 
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This  case  was  decided  in  December,  1849,  and  in  April,  1851, 
the  clause  of  the  Code  referred  to  was  adopted.  (Laws  1851,  p. 
887.) 

When  the  Legislature,  in  March,  1849,  established  the  City 
Court,  most  it  not  have  meant  that  the  proceedings  and  practice 
should  be  regulated  bj  the  Code  of  Procedure,  passed  in  1848  ? 
Was  it  to  be  left  to  some  other  course  of  proceeding,  except  as 
expressly  provided  ?  The  argument,  from  the  omission  in  the 
enumeration  of  the  courts  in  the  8th  section,  in  1848,  is  of  no 
weight,  as  this  court  did  not  exist,  although  the  omission  in  1849 
is  so.  Yet  it '  seems  to  me  that  the  4th  section  of  the  act  was 
adopted  with  a  view  to  meet  the  very  point  It  directs,  "  that 
the  City  Court  shall  possess  the  powerB  and  authority,  in  relation 
to  actions  in  the  said  Court,  and  the  process  and  proceedings 
therein,  as  are  possessed  by  the  Supreme  Court  in  relation  to 
actions  pending  in  said  Supreme  Court  -And  all  laws  regu- 
lating the  practice  of  the  Supreme  Court,  and  the  couree  of  pro- 
cedure therein,  shall,  as  far  as  practicable,  apply  to  and  be  bind* 
ing  upon  the  said  City  Court" 

It  deserves  notice  that  the  preamble  to  the  Code  uses  the 
phrase,  that  a  uniform  course  of  proceeding  in  all  cases  should 
be  established. 

The  powers  of  the  Supreme  Court  in  relation  to  actions — 
the  process  and  proceedings  in  such  Court — all  laws  regulating 
its  practice  and  the  course  of  its  procedure,  define  and  govern 
the  mode  of  action  in  the  City  Court,  of  course  where  applicable, 
and  when  not  otherwise  specially  regulated*  It  seems  to  me, 
that  not  only  was  the  law  of  the  Code  which  governed  the 
Supreme  Court  as  the  Code  then  existed,  necessarily  declared  to 
be  the  law  of  the  City  Court  when  constituted,  but  that  the  sec* 
tion  was  prospective,  and  whatever  rule  should  subsequently 
govern  the  proceedings  in  the  Supreme  Court  should  be  equally 
applicable  to  this. 

If  so,  when  the  amendment  of  1851  gave  a  rule  to  the  Supreme 
Court,  it  gave  one  equally  to  the*  City  Court 

The  City  Court  has  applied,  and  determined  cases  upon,  pro* 
visions  of  the  Cede  not  within  the  four  first  titles  mentioned  in 
the  8th  section,  (§§  69  to  126,  inclusive.)  To&mey  v.  Shields,  (9 
Legal  Obs.,  66,)  involved  the  consideration  of  section  128. 
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It  may  aid  this  examination  to  advert  to  the  provisions  respect 
ing  other  of  the  courts  enumerated  in  the  8th  and  9th  sections, 
for  example  the  Superior  Court  The  jurisdiction  which  it  could 
possess  in  an  action  like  the  present  to  declare  a  marriage  null, 
under  section  88,  (sub.  2,)  could  only  be  when  the  defendant 
resided,  or  was  personally  served  with  the  summons,  within  the 
city  of  New  York.  The  Code  is  expressly  made  to  regulate  its 
course  of  procedure  by  section  8.  Thus  it  stood  in  1848  and 
1849.  Then  in  1851,  the  change  in  the  189th  section  was  made. 
The  effect  was  undoubtedly  to  enlarge  the  jurisdiction  of  this 
Court  by  permitting  the  voluntary  appearance  to  be  the  same  as 
personal  service. 

Now,  if  by  force  of  the  4th  section  of  the  act  as  to  the  City 
Court,  the  Code  was  to  govern  its  course  of  procedure,  it  seems 
difficult  to  say  that  the  effect  of  the  change  in  1851,  shall  not  be 
to  enlarge  its  jurisdiction,  when  it  is  so  as  to  the  Superior  Court. 
Grant  that  the  Code  was  applicable  at  all,  it  seems  to  follow  that 
all  subsequent  amendments  of  the  Code  not  clearly  inapplicable, 
will  regulate  this  Court  as  well  as  the  others.  On  what  ground 
is  a  distinction  to  be  made,  between  different  subsequent  amend 
ments,  so  as  to  render  some  applicable  and  others  not  so.  There 
are  some,  of  course,  which  clearly  cannot  apply. 

The  argument  that  jurisdiction  is  not  to  be  deduced  by  impli 
cation,  but  must  be  expressly  given,  seems  to  me  as  forcible  in 
relation  to  the  Superior  Court  as  to  the  one  in  question.  We 
extend  the  jurisdiction  of  the  former  by  the  new  clause,  because 
the  Code  itself  makes  the  Code  rebate  to  such  Court,  we  do  the 
same  here  because  a  particular  statute  makes  the  Code  apply. 

The  effect  of  an  appearance  in  an  action  is  stated  in  several 
cases.  The  party  admits  himself  to  be  regularly  in  Court,  and 
all  defects  in  the  summons,  and  its  service,  and  even  the  total 
omission  of  any  service,  becomes  immaterial.  ( Webb  v.  Mo^ 
6  How.  Pr.  R.,  489 ;  see  as  to  the  course  in  Chancery,  1  Bark 
Ch.  Pr.,  81, 1  Hoffinan's  Pr.,  170,  particularly  the  case  of  ChfA 
v.  Butler,  2  Sim.  &  St,  462.) 

We  have  in  the  present  case,  undoubted  jurisdiction  of  the 
subject  matter  of  the  action,  viz.,  the  annulment  of  the  marriage 
contract  for  physical  incapacity,  provided  the  defendant  resided 
or  was  served  within  the  city  of  Brooklyn.    We  have  a  recital 
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in  this  judgment  of  what  is  equivalent  to  a  general  appearance, 
to  an  admission  that  he  was  regularly  in  Court,  with  a  consent 
recited  to  certain  portions  of  the  decree  or  judgment 

This  is  not  properly  a  consent  that  a  tribunal  shall  have  juris- 
diction of  a  case  which  the  law  has  expressly  or  impliedly  forbid- 
den it  to  entertain.  It  is  tantamount  to  an  admission  of  residence, 
or  of  personal  service,  completing  all  that  was  necessary  to  per- 
fect the  jurisdiction. 

The  meaning  of  the  rule  that  consent  cannot  give  jurisdiction, 
is  well  explained  in  the  case  of  Overstreet  v.  Brown.  (4  McCord's 
R,  79.)  Jurisdiction  cannot  be  given  to  a  court  merely  by  con- 
sent of  parties ;  but  if  the  court  has  jurisdiction  of  the  matter, 
and  one  party  has  some  privileges  which  exempt  him  from  that 
jurisdiction,  he  may  waive  the  privilege  if  he  chooses  so  to  do. 
This  is  repeated  in  nearly  the  same  language  in  Bostwick  v.  Per- 
kins. (4  Geo.  R,  47.) 

Mr.  Justice  Hand,  in  KundoJf  v.  ThaJheimer,  (2  Kern.,  593-699,) 
adverts  to  such  a  distinction,  between  jurisdiction  depending 
upon  residence  of  the  person,  which  could  be  waived  by  appear- 
ance and  pleading,  and  jurisdiction  of  the  subject  matter.  He 
refers  to  Frees  v.  Ford,  (2  Seld.,  176,)  which  arose  upon  pleadings, 
and  observes  that  the  pleas  in  that  suit  were,  in  truth,  nothing 
more  in  effect  than  demurrers  to  the  complaint 

So  in  the  case  of  BurcJde  v.  Eckhart,  (ut  supra,)  the  main 
objection  was,  that  the  Vice-Chancellor  had  not  jurisdiction  of  the 
causes  or  matters,  because  they  did  not  arise  within  his  circuit; 
and  Justice  Gardiner  notices  that  a  defendant  may  dispense 
with  service  of  process  as  he  may  waive  any  other  personal  privi- 
lege. But  there,  the  bill  alleged  that  the  defendants  were  non- 
residents, and  the  latter  appeared  and  admitted  it  The  want  of 
jurisdiction  appeared  on  the  record. 

It  should  be  noticed,  that  there  is  muoh  late  authority  to  show 
"  that  recitals  or  statements,  in  the  record  of  an  inferior  court,  of 
facts  constituting  jurisdiction,  may  be  received  as  prima  facie 
evidence  of  such  fads."  By  the  Court,  Paige,  P.  J.,  in  Har- 
rington v.  The  People,  (6  Barb.,  607-610,)  Willard,  P.  J.,  in 
Adams  v.  Saratoga  &  Washington  Railroad  Company.  (11  id.,  466.) 
This  decision  was  reversed  on  appeal,  (note  at  p.  416,)  but  on  the 
ground  that  the  evidence  offered  to  disprove  the  jurisdictional 
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facts  recited  in  the  record,  should  have  been  received  in  evidence. 
(April,  1852.)  I  have  not  been  able  to  find  a  report  of  the  case  in 
the  Court  of  Appeals.  See,  also,  Barber  v.  Winslow,  (12  Wend., 
102,)  as  to  the  distinction  in  this  particular  between  the  rules  of 
evidence  and  the  rules  of  pleading.  See,  further,  Clyde  Jk  Bote 
Plunk  Road  Company  v.  Parker.  (22  Barb.,  824.)  The  recitals  in 
a  discbarge  under  the  insolvent  laws  are  held  to  be  prima,  facie 
evidence  only,  of  jurisdictional  facts.  (Stanton  v.  EUis,  2  Kern., 
575.)    But  this  is  a  qualification  of  the  statute.  (2  R  S.,  89, 

§  W.) 

It  must  be  admitted,  that  many  of  the  judges,  in  the  authori- 
ties cited  to  support  the  position  of  Justices  Paige  and  Willabd, 
use  very  different  language.  Yet  it  appears  to  me,  that  if  the 
proposition  can  be  maintained,  that  the  clause  of  the  189th  sec- 
tion, before  discussed,  applies  to  this  Court,  then  a  record  of  such 
Court,  (using  the  term  in  the  sense  of  a  judicial  determination  of 
rights  of  the  parties  in  a  cause,)  which  shows  on  its  face  jurisdic- 
tion of  the  subject  of  the  action,  and  a  voluntary  appearance  of 
the  defendant  meets  the  requisition  of  the  rule ;  thai  the  record 
shall  show  jurisdictional  facts,  in  its  just  sense. 

S.  This  does  not,  however,  fully  decide  that  there  may  not  be 
a  technical  difficulty  still  existing,  that  the  whole  of  the  proceed- 
ings, which  constitute  the  roll,  should  be  produced.  I  proceed 
to  that  question. 

Mr.  Gresley  (On  Evidence  in  Equity,  109,)  says:  Where  a  decree 
contains  a  recital  of  a  bill  and  answer,  it  may  be  admitted  in 
evidence,  without  further  proof  of  them.  He  cites  Trxyob, 
Ch.  J.,  in  Wheeler  v.  Zowth,  (Comyn's  Dig.  C.  1,  p.  97,)  and  Twis- 
dun,  Justice,  in  Trvwell  v.  Castle.  (1  Eeble,  91.) 

Troweli  v.  Castle  is  an  express  authority  to  the  point,  where  the 
exemplification  was  under  seal.  This  distinction  would  not,  I 
apprehend,  be  now  regarded.  But  in  the  present  case,  the  decree 
is  authenticated  by  the  seal  of  the  Court 

Bullsr,  Justice,  (Buller's  N.  P.,  285,)  thus  states  the  rule:  If 
a  party  wants  to  avail  himself  of  a  decree  only,  and  not  of  the 
answer  ot  depositions,  the  decree,  being  under  the  seal  of  the 
court,  and  enrolled,  may  be  given  in  evidence' without  producing 
the  bill  and  answer,  and  the  opposite  party  will  be  at  liberty  to 
show  that  the  point  in  issue  was  not  ad  idem  with  the  present 
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israe.  He  cites  Lord  Than*  v.  Pottaraon.  (K.  B.  East  12,  Geo. 
H.) 

Under  decisions  in  oar  State,  the  enrollment  of  the  decree 
would  be  unnecessary.  (5  "Wend.,  47 ;  6  Paige,  804.) 

In  Layburn  v.  Orisp,  (8  Carr.  &  Payne,  897,)  upon  a  trial  at 
bar,  all  the  Judges  concurred  in  holding  that  a  decree  in  Chancery, 
with  the  bill  and  answer,  was  admissible  in  evidence  without 
producing  the  depositions.  Lord  ABiNGERsaid  he  was  not  certain, 
but  that  the  decree  would  have  been  receivable  without  the  bill 
and  answer  being  put  in.  % 

In  Dauies  v.  Lowndes,  (1  Bing.  N.  C,  597,)  also  a  trial  at  bary 
a  decree  in  Chancery  was  read  in  evidence.  It  does  not  appear 
whether  the  pleadings  were  introduced  (Blower  v.  BMis,  1  Cromp. 
k  Meeson,  898.)  * 

In  Wynn  v.  Harman,  (5  Oral,  157,)  a  decree  in  partition  and 
the  report  of  the  commissioners  sufficiently  designating  the  land 
referred  to,  was  admitted  without  producing  the  whole  record. 

In  Whitman  v.  Johnson's  Heirs,  (10  Hum.,  610-,)  the  rule  is 
explicitly  admitted,  that  if  a  decree  is  in  itself  sufficiently  compre- 
hensive to  show  what  was  adjudged,  and  jurisdiction,  it  would 
suffice  without  producing  the  bill  and  answer.  These  were 
recited,  but  not  in  detail.  The  defect  was,  that  the  decree  did  not 
show  that  personal  estate  was  exhausted,  which  was  a  statutory 
prerequisite  to  a  sale  of  real  estate  by  the  tribunal  which  had 
ordered  such  sale. 

When  the  fact  of  jurisdiction  is  made  out,  every  intendment 
of  regularity  is  made  to  support  a  judgment  or  decree,  and  regu- 
larity of  proceeding*.  (21  WencL,  40.)  Particularly  is  this  the 
case,  when  the  decree  is  proffered  to  be  used  against  a  party  who 
was  a  party  to  the  suit  itself,  and  when  be  himself  can  immedi- 
ately oontiadiet  its  recitals,  even  by  his  own  oath.  It  was  decided 
by  the  King's  Bench,  in  Ackworih  v.  Kemps,  (Doug.,  40,)  that  a 
writ  of  execution  is  evidence  of  a  judgment  as  to  the  party  to 
the  action  in  which  it  is  given* 

Order  affirmed. 
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Joseph  H.  Westcott,  Plaintiff  and  Appellant^  v.  Walter 
Keeler,  Respondent 

1.  Where  the  complaint  states,  and  the  uncontradicted  evidence  given  at  the 
trial  tends  to  prove,  that  M.(the  plaintiff's  assignor)  lent  to  the  defendant 
money,  on  the  security  of  a  note  made  by  R.,  payable  to  his  own  order, 
and  indorsed  by  him  and  by  the  defendant,  and  that  on  such  note  maturing, 
M.  surrendered  it  to  R.  for  a  new  note  of  the  same  amount,  payable  on  de- 
mand, made  and  indorsed  by  R.,  and  so  surrendered  it  at  the  defendant's 
request  and  on  his  promise  to  indorse  such  new  note,  and  that  the  defend- 
ant refused  to  indorse  such  new  note,  or  pay  the  money  so  lent  to  him,  it 
is  error  to  dismiss  the  plaintiff's  complaint,  although  the  surrendered  note 
has  been  destroyed. 

%  On  such  a  state  of  facts,  the  defendant  is  liable  as  borrower,  and  an  action 
may  be  maintained  against  him  as  such ;  the  note  which  he  indorsed  as 
security  for  the  loan  having  been  surrendered  at  his  request  to  the  maker 
of  it 

3.  Such  a  cause  of  action  is  assignable,  and  the  assignment  in  this  case  trans- 
ferred it. 

4.  Such  evidence  entitles  the  plaintiff  to  a  peremptory  charge  that  a  verdict 
be  given  in  his  favor,  or  requires  that  the  cause  be  submitted  to  a  jury,  with 
instructions  that  if  the  defendant  borrowed  the  money,  and  if  the  note  left  as 
security  for  the  loan  was  surrendered  at  his  request,  the  plaintiff  is  entitled 
to  recover. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Moncriet,  J.  J.) 
Heard,  April  5 ;  decided,  May  7,  1859. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  dismissing 
his  complaint,  and  also  from  an  order  -denying  a  motion  for  a 
new  trial. 

The  action  was  tried  before  Mr.  Justice  Pierrepont,  and  a 
jury,  on  the  1st  of  November,  1858.  The  plaintiff  sues  as  the 
assignee  of  a  cause  of  action,  which,  as  stated  in  the  complaint, 
is  in  substance  as  follows : 

On  the  6th  of  September,  1864,  one  Schuyler  H.  Mattison 
loaned  to  the  defendant  $3,000,  upon  the  note  of  one  John  W.  Ram- 
sey for  that  amount,  payable  on  the  1st  of  October  then  next, 
drawn  payable  to  Rumsey'g  order,  and  indorsed  by  him  and  by 
the  defendant    The  loan  was  made  by  Mattison  to  the  defend- 
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ant  on  the  collateral  security  of  said  note,  and  of  a  certificate  for 
100  shares  of  the  stock  of  the  Suffolk  Bank. 

At  about  the  time  said  note  fell  due,  the  defendant  went  to 
Mattison  and  told  him  said  Bank  had  failed,  and  asked  him  for 
an  extension  of  the  time  for  the  payment  of  said  note,  and  pro- 
posed tahim  to  take  a  new  note  of  Bumsey  indorsed  by  the  de- 
fendant, which  Mattison  agreed  to  do,  and  at  defendant's  request 
went  with  the  old  note  to  Bumsey  on  the  day  it  fell  due ;  took 
from  him  a  new  note  dated  October  1, 1854,  for  $8,000  drawn  to 
his  own  order,  payable  on  demand,  by  him  indorsed  and  to  be 
indorsed  by  the  defendant,  and  left  the  old  note  with  Bumsey, 
who  destroyed  it 

The  defendant  refused  to  indorse  the  new  note,  dr  to  pay  the 
moneys  so  loaned  to  him.  Bumsey,  since  the  first  note  matured, 
has. paid  various  sums  on  account  of  the  moneys  so  lent;  the 
balance  unpaid  being  $704.50,  with  interest  from  the  23d  of  De- 
cember, 1856. 

The  answer,  substantially,  denies  each  allegation  of  the  com- 
plaint ;  alleges  that  the  loan  was  made  to  Bumsey,  and  not  to 
the  defendant;  that  the  defendant  was  the  agent  of  Bumsey  in 
procuring  it,  and  was  known  to  Mattison  to  be  such  agent;  and 
that  said  loan  was  made  upon  an  agreement  reserving  interest 
at  the  rate  of  eighteen  per  cent  per  annum. 

On  the  trial,  Schuyler  H.  Mattison  was  called  as  a  witness  on 
the  part  of  the'plaintiff,  and  testified,  among  other  things,  as 
follows :  "  On  September  6th,  1854,  Walter  Keeler  came  into  my 
office  and  requested  a  loan  of  $8,000  until  the  1st  of  October, 
and  offered  as  security  John  W.  Bumsey's  note  for  $8,000,  due 
October  1, 1854;  I  said  I  didn't  wish  to  loan  money  to  any- 
body; that  I  wanted  my  money  in  my  business;  finally  he 
pressed  the  matter  so  hard  that  I  consented  to  let  him  have  it  if 
he  would  pay  it  promptly  when  due;  I  got  up  out  of  my  chair 
at  my  desk;  Mr.  Keeler  sat  down  and  indorsed  the  note  made 
by  Mr.  Bumsey  to  his  own  order,  and  indorsed  by  him ;  he  then 
handed  me  100  shares  of  Suffolk  Bank  stock ;  I  think  it  was  100 
shares  of  $50  each ;  he  said,  take  this  too,  and  I  replied,  I  don't 
want  it,  I  know  nothing  about  the  Bank  or  Mr.  Bumsey,  I  loan 
the  money  on  your  own  responsibility,  as  I  have  frequently  done 
before;  he  insisted  on  my  keeping  the  stock,  and  I  did  so;  I  re- 
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quested  Mr.  Bain,  my  clerk,  to  write  an  order  on  Bliven  & 
Mead  for  $3,000,  payable,  I  think,  to  bearer ;  I  signed  the  order 
and  handed  it  to  Mr.  Keeler;  he  went  out  of  the  office  with  it, 
and  returned  in  about  twenty  minutes  with  a  check  to  my  order 
for  the  ,money  drawn  by  Bliven  k  Mead,  and  I  indorsed  it  and 
handed  it  to  him;  Keeler's  language  when  he  came  in,  was, 
'  Mattison,  I  want  you  to  lend  me  $8*000  till  the  1st  of  October, 
I  will  give  you  Rumsey's  note  with  my  indorsement  for  $8,000 ;' 
never  had  seen,  or  to  my  knowledge  heard  of  Ramsey,  and  only 
knew  Suffolk  Bank  by  its  locality ;  on  the  1st  of  October  I  had 
put  the  note  in  my  safe ;  not  in  Bank,  and  kept  it  in  safe;  Keeler 
called,  and  then  said  Bank  had  failed,  or  got  into  difficulty,  and 
wanted  time,  and  proposed  to  give  new  note  for  amount,  payable 
on  demand,  which  he  said  he  would  pay  in  a  few  days;  I  said, 
very  well ;  then  he  said,  'I  am  very  busy ;  you  are  going  past 
the  Bank  several  times  a  day,  I  wish  you  would  call  on  Mr. 
Rumsey  and  get  a  new  note  for  the  old  note ;  bring  it  to  me  and 
I  will  indorse  it;'  I  told  him  I  would ;  I  immediately  went  up 
to  Bank  with  the  old  note,  and  spoke  to  the  gentlemen  at  the 
counter,  and  inquired  for  Mr.  Rumsey ;  he  said,  ( I  am  the  man ;' 
he  asked  me  to  step  back  to  his  private  office,  and  I  went;  I 
handed  him  the  old  note,  and  told  him  Mr.  Keeler  had  requested 
me  to  call  for  new  not^;  he  said,  'yes ;  Mr.  Keeler  has  seen  me 
on  the  subject;'  he  made  and  handed  me  the  new  note."  Wit- 
ness identified  note,  which  was  marked  u  A."    It  was  as  follows: 

"  $8,000.  New  Yobk,  Oct  1st,  1854. 

"  On  demand,  I  promise  to  pay  to  the  order  of  myself  three 
thousand  dollars,  at  value  received. 

"J.  W.  Rumsey." 

It  was  indorsed  "J.  W.  Ruiqsey,"  and  following  receipts  were 
indorsed  on  it.  "Oct  20, 1864,  rec'd  on  within  note  one  thousand 
dollars,  S.  RMattison ;"  "  Nov.  1st,  rec'd  on  within  one  thousand 
dollars,  S.  H.  Mattison ;"  "  1855,  Jan.  24th,  rec'd  on  the  within 
note  one  hundred,  $100,  S.  H.  Mattison." 

"  I  went  directly  to  Keeler's  office,  and  said,  *  here  is  this  not^ 
I  want  you  to  put  your  name  on  it;'  he  replied,  *  never  mind, 
Mr.  Rumsey  will  pay  it  in  a  few  days;'  said  I,  4  he  may,  but  that 
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is  not  our  agreement;  yon  was  to  indorse  it;  1  loaned, you  the 
money ;'  he  repeated  the  same  answer  two  or  three  times,  that 
Bumsey  would  pay  it  in  a  few  days,  and  I  left  the  office;  I 
asked  him  probably  one  hundred  times,  also  Bumsey,  for  the 
money  for  two  years,  till  I  sold  it"  (Witness  reads  from  back 
of  note  a  receipt  from  Bumsey,  Oct  20,  1864,  for  $1,000 ;  and 
on  November  1, 1864,  for  $1,000 ;  also  sum  paid  by  Bumsey 
January  24, 1856,  $100.)  Says  "that  he  sued  Bumsey  on  the 
note  and  got  judgment,  and  after  judgment  Bumsey  paid  fur- 
ther, and  left  balance  as  claimed  by  summons,  $704.50 ;  I  assigned 
this  claim  to  plaintiff!"  Assignment  read,  and  dated  March  9th, 
1867,  viz.: 

"  Know  all  men  by  these  presents,  that  I,  Schuyler  HL  Matti- 
son,  *  *  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  five  hundred  dollars,  to  me  in  hand  paid  by  Joseph  H.  West- 
cott,  *  *  of  the  second  part,  have  *  sold,  assigned,  *  * 
and  by  these  presents  do  *  sell,  assign  and  set  over  unto  the 
said  party  of  the  second  part,  all  the  indebtedness,  cause  of 
action,  claim  and  demand  whatsoever  which  I,  the  said  party  of 
the  first  part,  now  have  against  Walter  Keeler,  of  said  city,  for  bor- 
rowed money,  and  for  a  failure  and  refusal  on  his,  the  said 
Keeler'sv  part,  to  indorse,  according  to  promise,  a  promissory 
note  of  John  W.  Bumsey,  dated  October  1,  1864,  for  $3;000» 
payable  on  demand,  taken  by  the  said  party  of  the  first  part  at 
the  request  of  the  said  Keeler,  in  renewal  of  a  note  dated  Sep- 
tember 6,  1864,  drawn  by  said  Bumsey,  and  indorsed  by  said 
Keeler,  and  payable  October  1st,  1864,  for  $3,000,  on  which  said 
Keeler  originally  borrowed  moneys,  which  said  indebtedness, 
after  several  payments  made  by  said  Bumsey,  did,  on  the  2$d 
day  of  December.  1866,  amount  to  seven  hundred  and  four  dol- 
lars and  fifty  cents,  or  about  that  sum,  and  bears  interest  from 
that  date."    •    •    • 

Mattison's  order  on  Bliven  k  Mead  for  the  $8,000,  their  check 
to  Mattison's  order  for  that  sum,  indorsed  by  him,  and  subse- 
quently by  Bumsey,  and  the  certificate  for  the  100  shares  of 
Suffolk  Bank  stock,  (which  certificate  stated  Bumsey  to  be  the 
proprietor  of  such  stock,)  with  a  blank  power  of  attorney  to 
transfer  it,  were  produced  on  the  cross-examination  and  read  in 
evidence.    John  GK  Bain,  was  also  examined  on  behalf  of  the 
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plaintiff,  and  gave  evidence  in  substance  like  that  of  Mr.  Matti- 
son.  The  plaintiff  then  rested  and  the  defendant  moved  to 
dismiss  the  complaint  on  the  grounds, 

"  First.  That  the  original  loan  was  made  on  the  first  note,  and 
was  merged  in  it 

"Second  That  the  action  was  not  brought,  and  could  not  be 
sustained,  on  the  first  note. 

"  ThirfL.  That  the  agreement  to  indorse  the  second  note  was 
void  within  the  statute  of  frauds. 

"  Fourth.  That  if  the  action  was  brought  for  the  deceit,  it  was 
not  sustained  by  the  pleadings  or  proof;  and, 

"Fifth.  That  even  if  it  was,  such  right  of  action  could  not  be 
assigned,  and  did  not  pass  to  the  plaintiff  under  the  assignment" 
The  Judge  granted  the  motion,  and  the  plaintiff  excepted  to  his 
decision. 

The  plaintiff  moved  at  Special  Term,  on  a  case,  for  a  new  trial, 
and  the  motion  was  denied.  From  the  order  denying  it,  and 
from  the  judgment  dismissing  the  complaint,  the  plaintiff  appealed 
to  the  General  Term. 

James  W.  Gerard,  for  appellant  (the  plaintiff). 

I.  The  plaintiff  can  recover,  either: 

1.  On  the  original  loan. 
'    2.  Or  on  the  indorsement  of  the  defendant  on  the  note  sur- 
rendered to  the  maker  at  his  request 

8.  On  the  promise  to  indorse  a  new  note. 

a.  On  the  original  loan,  for  securing  which  the  original  note 
was  left  as  collateral  security.  Taking  the  note  did  not  merge 
or  destroy  the  contract  of  loan,  for  which  the  plaintiff  can  recover, 
merely  accounting  at  the  trial  for  the  note  taken  as  collateral 
security  for  the  loan,  which  the  plaintiff  did.  (Jackson  v.  Shaffer, 
11  John.,  518 ;  Swartwovi  v.  Payne,  19  id.,  294 ;  Hughes  v. 
Wheeler,  8  Cow.,  77 ;  Davis  v.  Anable,  2  Hill,  889 ;  Andrews  v. 
Smith,  9  Wend.,  58;  Mtddon  v.  Whitiock,  1  Cow.,  290;  Johnson 
v.  Weed,  9  John.,  810;  1  Kern.,  868.) 

b.  The  plaintiff  could  recover  against  the  defendant  as  indorse! 
on  the  original  note  which  waar  given  up  to  the  maker  at  defend- 

•  ant's  request  The  surrender  or  destruction  of  the  note  did  not 
destroy  the  right  of  action.  (Olcott  y.  Rathbone,  5  Wend.,  490 ; 
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Hughes  v.  Wheeler,  8  Cow.,  77 ;  Edwards  on  Promissory  Notes, 
p.  683.) 

c.  Or  on  the  promise  to  indorse  the  new  note,  the  consideration 
of  which  promise  was  the  original  loan,  or  the  surrender  of  the 
original  note,  on  which  the  defendant  was  indorser,  at  the  defend- 
ant's request 

II.  These  causes  of  action,  all  and  each  of  them,  are  on  con- 
tract, and  are  assignable  by  the  111th  section  of  the  Code.  Za- 
briskie  v.  Smith,  (3  Kern.,  882,)  has  nothing  to  do  with  this  case. 

HL  The  promise  of  the  defendant  to  indorse  the  new  note,  is 
not  within  the  statute  of  frauds.  The  statute  of  frauds  has 
nothing  to  do  with  it.  It  is  an  original  undertaking,  founded  on 
good  legal  consideration.  (Meech  v.  Smith,  7  Wend.,  318.) 

John  K  BurriU,  for  the  respondent  (the  defendant). 

I.  The  original  note  was  given  to  Mattison,  the  assignor  of  the 
plaintiff,  and  received  by  him  in  payment  of  the  money  loaned, 
and  instead  of  an  absolute  liability  to  pay  the  loan,  the  defend- 
ant incurred,  the  conditional  obligation  of  indorser  of  the  note, 
and  Mattison's  right  of  action  rested  exclusively  upon  the  note. 
(  Whitbeck  v.  Van  Ness,  11  John.  R,  409 ;  Francia  v.  Del  Banco, 
2  Duer,  138;  Booth  v.  Smith,  3  Wend.,  66.) 

II.  The  plaintiff  was  not  entitled  to  recover  upon  the  original 
note. 

1.  The  complaint  does  not  contain  any  allegations  authorizing 
a  recovery  upon  the  original  note ;  nor  is  the  action  brought  upon 
such  note ;  nor  did  the  plaintiff  at  the  trial  claim  the  right  to 
recover  upon  it 

2.  Even  if  Mattison  could  have  maintained  an  action  upon  the 
original  note,  the  plaintiff  could  not,  because  the  assignment  does 
not  transfer  to  him  apy  interest  in  the  note,  or  any  right  of  action 
upon  it 

8.  Even  were  the  complaint  based  upon  the  note,  and  the 
assignment  sufficient  to  transfer  such  right  of  action,  the  plaintiff 
was  not,  on  the  evidence,  entitled  to  recover  upon  it 

III.  The  plaintiff  was  not  entitled  to  recover,  upon  the  alleged 
agreement  to  indorse  the  second  note.  / 

1.  The  complaint  was  not  based  upon  any  such  right  of 
recovery. 

Bosw.— Vol.  IV.  72 
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2.  The  agreement  was  void  within  the  statute  of  frauds.  (Gal- 
lager  v.  Brunei,  6  Cow.,  849 ;  CkrviUe  vl  Crane,  5  Hill,  483.) 

IY.  The  plaintiff  was  not  entitled  to  recover  on  the  ground 
of  fraud  or  deceit  on  the  part  of  defendant,  in  not  indorsing  the 
note. 

1.  Even  if  Keeler  did  promise  to  indorse  the  new  note  of 
Rumsey  when  it  should  be  received,  and  Mattison  gave  up  the 
old  note  to  Rumsey,  and  took  the  new  one,  and  Keeler  then 
refused  to  indorse  it — this  did  not  establish  any  fraud  upon  the 
part  of  Keeler.  (GaJUager  v.  Brunei,  6  Cow.,  849 ;  Fisher  v.  N.  T. 
C.  P.,  18  Wend.,  610;  1  Rawle,  811;  Alston  v.  The  Mechanics' 
MuLlna.  Co.,4t  Hill,  329.) 

2.  Even  had  such  conduct,  on  the  part  of  Keeler,  amounted 
to  a  fraud  or  deceit,  so  as  to  authorize  Mattison  to  recover  there- 
for, such  right  of  action  was  not  assignable.  (Zabriskie  v.  Smith, 
3  Kern.,  822 ;  Hyshp  v.  Randall,  4  Duer,  662.) 

The  judgment  should  be  affirmed. 

Hoffman,  J.  The  evidence  seems  to  establish,  with  reason- 
able certainty,  that  Keeler,  the  defendant,  applied  to  Mattison  for 
a  loan  for  himself  of  $8,000,  proffering  as  security  the  note  of 
Rumsey  indorsed  by  himself  and  Suffolk  Bank  stock  as  addi- 
tional security.  Mattison  hesitated,  stating  he  did  not  know  the 
Bank  or  Rumsey.  He  afterwards  consented.  An  order  was 
drawn  on  Mattison's  banker,  and  Keeler  sat  down  and  indorsed 
the  note,  and  gave  it  to  Mattison. 

The  order  was  on  Bliven  &  Mead,  the  bankers,  signed  by  Matti- 
son, payable  to  bearer.  They  gave  a  check  on  the  City  Bank, 
payable  to  Mattison  or  order,  for  $8,000.  He  indorsed  it  Keeler 
took  Mattison's  order  to  the  banker's,  and  brought  back  the  check. 
Mattison  delivered  the  indorsed  check  to  Keeler,  and  it  is  pro- 
duced in  evidence,  indorsed  by  Rumsey,  not  by  Keeler. 

Testimony  was  also  given,  tending  to  prove  that  the  note  was 
kept  by  Mattison  in  his  own  hands,  and  that  about  the  time  of  its 
falling  due,  Keeler,  the  defendant,  called,  informed  Mattison  of  the 
failure  of  the  Bank,  and  requested  time,  proposing  to  give  a  new 
note  for  the  amount,  payable  on  demand ;  that  defendant  requested 
him,  from  some  reasons  of  convenience,  to  call  on  Rumsey,  get  a 
new  note  for  the  old  one,  to  bring  it  to  him,  the  defendant,  and  he 


NEW  YORK— MAY,  1859.  571 

Westoott  t.  K«eler. 

would  indorse  it  This  was  done,  and  the  old  note  given  to 
Ramsey ;  a  new  one  obtained,  and  proffered  to  the  defendant  for 
indorsement,  which  he  refused  to  make.  Both  the  old  and  the 
new  note  were  drawn  by  Rumsey,  to  his  own  order. 

The  assignment  from  Mattison  to  the  plaintiff  was  produced  in 
evidence,  and  transfers  all  the  indebtedness,  cause  of  action,  claim 
and  demand  which  he  had  against  the  said  Walter  Keeler  for 
borrowed  money,  and  for  a  failure  and  refusal  on  his  part  to 
indorse,  according  to  promise,  a  promissory  note  of  John  Rum- 
sey, dated  October  1, 1864,  for  $8,000." 

The  first  note  was  dated  September  6, 1854.  \ 

The  evidence  given  in  the  cause  would  have  warranted  a 
jury  in  finding  two  facts:  First  That  the  original  loan  was 
made  to  Keeler  at  his  request,  and  as  far  as  Mattison  knew 
for  Keeler'a  own  use  and  benefit,  and  upon  the  faith  of  Kee- 
ler's  indorsement  of  Rumsey's  note.  Although  the  note  was 
made  by  Rumsey,  and  the  stock  certificate  was  in  his  name, 
the  jury  may  have  been  warranted  in  considering  that  both 
were  given  to  enable  Keeler  to  raise  money  for  himself 
Second.  That  the  old  note  was  surrendered  to  Rumsey  by 
Mattison,  upon  Keeler^  express  promise  to  indorse  a  new  one 
which  Rumsey  was  to  give.  It  is  to  be*  noticed  that  the 
old  note,  as  well  as  the  new  one,  was  by  Rumsey,  to  his  own 
order. 

If  the  jury  had  been  allowed  to  pass  upon  this  evidence, 
and  had  found  these  facts,  the  case  would  have  been  presented 
of  an  original  debt  by  Keeler  to  Mattison  for  money  advanced 
by  the  latter  directly  to  him,  on  his  credit  mainly,  and  secured 
by  his  indorsement;  and  of  the  surrender  of  the  legal  evidence 
of  his  liability  by  a  trick  and  fraud,  either  devised  at  the  time, 
or  perpetrated  by  the  refusal  to  give  the  promised  renewal  of 
this  evidence. 

If,  as  is  contended,  the  original  cause  of  action  arising  from  the 
loan  of  money,  was  merged  in  the  indorsement  of  the  first 
note,  (2  Duer,  188,)  yet,  when  that  indorsement  was  destroyed  by 
the  unwarranted  act,  or  through  the  substituted  agreement  of  the 
indorser  and  borrower,  the  parly  must  be  entitled  to  resort  to  the 
original  right 
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The  cases  cited,  of  which  Nod  v.  Murray,  (3  Kern.,  167,)  is  an 
example,  are  cases  where  the  point  has  arisen,  whether  an  admit- 
ted original  liability  has  been  relinquished  by  acceptance  of  other 
security;  and  the  question  always  is,  was  there  an  agreement 
to  receive  the  latter  in  payment?  Conceding  that  there  was  an 
agreement  to  take  the  indorsement  in  place  of  the  money  demand, 
the  point  that  there  was  a  restoration  of  that  demand  by  the  with- 
drawal of  the  indorsement  through  deception,  remains  unaffected 
by  any  such  case. 

It  is  again  insisted,  that  the  agreement  to  indorse  the  second 
note  was  void,  by  the  statute  of  frauds.  ChrviQe  v.  Oram,  (5  Hill, 
483,)  and  GaUager  y.  Brunei,  (6  Cow.,  349,)  are  cited.  Those 
cases  establish  that  a  parol  agreement  to  indorse  the  note  of 
another  for  goods  purchased  by  him,  is  not  the  ground  of  an 
action.  There  was  no  original  debt  between  the  parties  to  the 
promise. 

Again,  it  is  urged  that  the  plaintiff,  as  assignee,  is  not  entitled 
to  recover.  First,  because  the  assignment  did  not  pass  any  inter- 
est which  could  be  the  subject  of  an  action ;  next,  that  if  there 
was  any  such  interest,  it  was  not  assignable. 

The  assignment  transfers  all  the  claim  or  demand  of  Mattison 
against  Keeler  for  borrowing  money,  and  for  a  failure  on  his  part 
to  indorse  the  note.  The  indebtedness  of  Keeler,  and  the  cause 
of  action,  claim  and  demand  of  Mattison  are  transferred.  The 
instrument  is  ample  to  assign  whatever  the  assignor  could  claim. 

The  case  of  Zabriskie  v.  Smith,  (8  Kern.,  322,)  was  a  case  of  a 
cause  of  action  solely  arising  out  of  deceptive  representations  of 
the  standing  and  credit  of  a  purchaser  of  goods.  The  cause  of 
action  rested  exclusively  upon  the  deceit  There  was  nothing 
of  an  independent  liability  from  contract  expressed  or  implied, 
or  on  any  other  account,  except  this ;  it  was  held  not  to  be  an 
assignable  claim. 

But  a  right  of  action  for  the  conversion  of  personal  chattels  is 
assignable,  (2  Kern.,  622 ;)  and  I  apprehend  that  whenever  a 
right  is  vested  in  one,  growing  out  of  a  contract  of  any  nature,  it 
is  assignable ;  and  if  the  assertion  of  the  original  right  involves 
the  establishing  of  fraud  or  deceit  connected  with  the  action,  the 
right  to  prove  this  follows  the  right  to  the  original  cause  of  action, 
and  vests  in  the  assignee  with  it 
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The  counsel  of  the  defendant  raises  one  other  point,  that  there 
was  nothing  upon  which  to  go  to  the  jury;  that  there  was  no 
conflict  of  evidence,  no  witnesses  being  called  by  the  defendant, 
and  there  were  only  legal  questions  raised. 

He  cites  Barnes  v.  Devinc,  (2  Kern.,  18,)  and  some  other  autho- 
rities hare  been  referred  to.  '  In  the  case  of  Barnes  v.  Devint,  the 
unsuccessful  party  was  the  one  who  rested  his  case  at  the  trial 
upon  legal  propositions  alone,  and  omitted  to  request  a  submis- 
sion to  the  jury.  He  was  the  mover  there.  In  the  present 
instance,  the  defendant's  counsel  succeeded  in  getting  a  dismissal 
on  legal  grounds.  The  plaintiff  has  a  right  to  say,  that  in  this 
case  a  verdict  should  have  been  ordered  in  his  favor,  or  the  evi- 
dence should  have  been  submitted  to  the  jury,  and  the  motion  of 
the  defendant  denied. 

We  think  there  must  be  a  new  trial,  with  costs  to  abide  the 
event  .  / 

Bosworth,  Ch.  J.,  and  Moncrief,  J.,  concurred. 

Ordered  accordingly. 


Fish,  Plaintiff  and  ^Respondent,  v.  De  Wolf  tt  al,  Defendants 
and  Appellants. 

Where  a  note,  though  valid  in  its  inception  and  collectible  by  the  payee,  is 
transferred  by  the  latter  as  security  for  a  usurious  loan,  such  transfer  is 
illegal  and  void,  and  in  a  suit  by  the  transferee  against  the  maker,  such 
usury,  on  being  alleged  and  proved,  is  a  defense. 

(Before  Bosworth,  Ch.  J.,  and  Hoffmav  and  Mohcbhf,  J.  J.) 
Heard,  April  12;  decided,  May  14th,  185a 

The  questions  of  law  arising  on  the  trial  of  this  action  were 
there  ordered  to  be  first  heard  at  the  General  Term*  It  was  tried 
before  Mr.  Justice  Woodbupf  and  a  jury,  on  the  9th  of  Febru- 
ary, 1867.    It  is  brought  by  James  D.  Fish,  as  first  indorsee  of 
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a  note  for  $1,600,  made  by  the  defendants,  Thomas  L.  Be  Wolf 
and  Daniel  Starr,  composing  the  firm  of  De  Wolf,  Starr  k  Go., 
dated  February  1, 1866,  payable,  as  the  complaint  states,  to  "the 
Atlas  Insurance  Company  or  order,"  twelve  months  after  its 
date.  The  complaint  also  avers  that  "the  said  payee  indorsed 
and  delivered  the  said  note  to  the  plaintiff"  before  its  maturity, 
and  that  the  plaintiff  is  the  lawful  owner  and  holder  of  it,  and 
that  it  is  due  and  unpaid. 

The  answer  (1st)  denies  that  the  Abas  Insurance  Company 
indorsed  or  delivered  the  note  to  the  plaintiff,  or  that  he  is  the 
lawful  owner  or  holder  of  it 

2d.  It  avers  that  it  was  given  to  the  Atlas  Company  in  advance 
for  premiums'  upon  policies  of  insurance,  to  be  thereafter  issued 
under  an  agreement  to  that  effect  between  the  defendants  and  said 
Company;  that  policies  were  afterwards  demanded  and  refused; 
that  the  note  was  without  consideration  in  the  possession  of  the 
Atlas  Company,  and  was  paid  to  the  plaintiff  without  considera- 
tion ;  and  that  the  Company  was*  insolvent  when  the  note  was 
given,  and  now  is. 

,  8d.  That  it  was  without  consideration  in  the  possession  of  the 
Company,  and  was  passed  to  the  plaintiff  at  a  usurious  rate  of 
interest  and  is  void  for  usury,  and  that  he  took  it  with  knowledge 
of  the  facts  in  relation  to  its  origin. 

George  H.  Tracy,  a  witness  for  the  plaintiff,  testified  that  he 
was  Secretary  of  the  Atlas  Insurance  Company,  from  in  Febru- 
ary, 1866,  until  its  failure  on  the  6th  of  March,  1867.  That  aa 
injunction  was  served  on  the  Company  on  that  day,  and  a  re- 
ceiver of  the  Company  was  appointed.  That  N.  H.  Osgood  was 
President  of  the  Company  "when  this  note  was  transferred;" 
and  that  the  indorsement  upon  it,  "  N.  H.  Osgood,  Prest,"  is  his 
handwriting.  It  was  then  read  in  evidence,  and  Was  payable  to 
"the  Atlas  Mutual  Insurance  Company  or  order." 

On  cross-examination  he  said:  "The  makers  who  made  that 
note,  I  suppose,  never  received  anything  for  it;  they  did  not 
to  my  knowledge;"  *  *  "  I  think  the  Company  was  solvent  at 
the  time  the  note  in  suit  was  signed;  before  this  was  due,  the 
Company  was  in  difficulty  for  want  of  immediate  means  in  con- 
sequence of  a  large  portion  of  its  assets  being  locked  up  aa  a 
margin  for  bans,  and  it  was  known  in  the  street;99   *    *  "Mr. 


SEW  YOBK— MAT>  185ft  575 

Fish  had  giwtt  the  Oompany  subocription  notes  to  the  amount 
of  about  $8,000;  he  took  out  a  good  many  policies  of  insurance 
from  the  Company ;  the  Company  were  in  the  habit  of  borrow* 
ing  money  from  him;  they  did  so  a  number  of  times;  they  gave 
him  thedr  notes  with  subscription  notes  and  premium,  notes  as 
collateral  security ;  the  note  in  suit  was  a  subscription  note;  I 
gave  this  note  to  Mr.  Pish;  the  note  was  given  to  him  as  collate- 
ral for  a  loan  made  by  him ;  the  old  loans  were  taken  up  and 
new  loans  made;"  *  *  "the  Atlas  Insurance  Company  agreed 
to  pay  Mr.  Fish,  for  the  loans  which  he  made  to  them,  more  than 
simple  interest;  they  agreed  to  pay  him  for  the  loan  for  which 
he  held  thia  note  more  than  ample  interest ;  they  paid  him  as  high 
a*  li  per  cent  a  month." 

Wh?n  the  plaintiff  zested,  the  defendants  mored  to  dismiss  the 
complaint,  on  the  ground*  among  others,  "  that  the  evidence  shows 
that  the  note  wsb  given  as  collateral  to  a  usurious  loan,  and  there- 
fore the  plaintiff  cannot  recover.  The  motion  was  denied,  and 
the  defendants  excepted. 

.  Evidence  was  given  by  the  defendants  that  they  subscribed,  in 
all,  $5,000  upon  a  subscription  of  $200,000,  taken  up  in  Febru- 
ary, .1855,  and  that  the  note  in  suit  was  given  under  said  sub- 
scription; and  they  also  gave  evidence  tending  to  show  that  after, 
the  making  of  the  note  in  suit  "it  was  agreed  between  the  defend- 
ants and  the  Company  (payees),  while  the  Company  held  the  note, 
that  the  amount  of  premiums  paid  by  the  defendants  (on  policies 
obtained  from  the  Company  after  this  note  was  made),  though 
secured  by  new  notee^  should  be  applied  on  the  subscription  notes 
for  $5,000,  and  those  notes  retired  as  premiums  to  the  amount 
thereof  respectively  accrued ;  and  that  they  subsequently  paid  such 
premiuma  to  the  amount  of  $1,890,  and  the  jury  specially  found 
thai  such  were  the  facta,  and  also  found  a  general  verdict  for  the 
plaintiff  of  $1,606.17,  the  amount  of  the  note  and  interest 

The  Judge  was  requested  to  charge  the  jury  {inter  alia)  that  if 
they  '•believed  that  the  plaintiff  held  the  note  as  collateral 
security  to  *  usurious  loan,  the  plaintiff  was  not  entitled  to 
recover."    He  refused  to  so  charge  and  the  defendants  excepted. 

No  evidence  Was  given  upon  the  point  whether  the  Atlas 
Insurance  Company,  or  the  Atlas  Mutual  Insurance  Company, 
waa  or  was  not  incorporated;  or  what  was  its  true  name;  nor 
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was  any  given  as  to  the  business  transacted  by  it,  except  such  as 
is  above  detailed,  and  some  other  evidence  of  the  same  general 
nature.  ' 

When  the  jury  had  rendered  their  verdict,  the  Judge  ordered 
the  questions  of  law  arising  at  the  trial  to  be  heard  in  the  first 
instance  at  the  General  Teftn;  that  judgment  be  there  first 
applied  for,  and  that  the  entry  of  judgment  in  the  meantime  be 
suspended. 

William  Stanley,  for  appellants, 

Contended  that  the  transfer  of  the  note  in  suit  to  the  plaintiff 
it  having  been  made  to  secure  a  usurious  loan,  was  illegal  and 
void,  (1  R  S.,  772,  §5,)  and  gave  to  the  plaintiff  no  title. 

That  the  transfer  was  void,  because  not  authorized  by  a  previ- 
ous resolution  of  the  Board  of  Directors.  (Howland  v.  Myer}  8 
Comst,  290,  and  Brouwer  v.  Harbeck,  1  Duer,  114.) 

C.  C.  Egan,  for  respondent, 

Insisted  that,  as  the  note  formed  part  of  the  capital  of  the  Com- 
pany, it  had  a  consideration,  under  the  statute,  (1  S.  C.  R,  168; 
1  Comst,  871 ;  4  id.,  51 ;)  and  that,  being  free  from  usury  in  its 
inception,  no  subsequent  transfer  of  it  under  a  usurious  contract 
could  invalidate  it  in  the  hands  of  the  indorsee;  and  that  usury 
is  a  personal  defense,  and  cannot  be  set  up  by  a  stranger.  {Me- 
chanics' Bank  v.  Edwards,  1  Barb.,  278 ;.  Post  v.  Bank  of  Utica, 
7  Hill,  891;  Livingston  v.  Harris,  11  Wend.,  829;  Warner  v. 
Qouverneur's  jRc,  1  Barb.,  89 ;  Hammond  v.  Hopping,  18  Wend, 
606.) 

Hoffman,  J.  The  first  question  is,  What  is  the  legal  character 
and  position  of  the  Atlas  Mutual  Insurance  Company  ?  Have 
we,  at  General  Term,  on  this  case,  a  right  to  treat  it  as  a  corpora- 
tion?   If  so,  what  is  its  charter?  where  are  we  to  look  for  it? 

There  is  not  a  word  of  allegation  in  the  pleadings,  nor  of  sug- 
gestion in  the  testimony,  of  its  being  an  incorporated  Company. 
The  complaint  and  answer  do  not  speak  of  the  Atlas  Mutual  In- 
surance Company,  but  of  the  Atlas  Insurance  Company.  The 
former  name  appears  nowhere  in  the  Case,  except  in  the  promis- 
sory note  given  in  evidence. 
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If  it  was  of  importance  to  the  plaintiffs,  or  to  the  defendant, 
that  the  fact  of  an  incorporation  should  appear,  it  should  have 
been  pleaded,  or  proven ;  and  if  proven,  perhaps  an  amendment 
might  be  required  and  allowed.  But  if  no  pleading  was  neces- 
sary— if  it  was  simply  matter  of  evidence,  which  either  party 
might  adduce,  to  sustain  his  case,  we  are  left  without  proof;  with- 
out anything  to  show  the  charter  or  any  of  its  provisions. 

As  the  case  is  now  presented,  how  is  the  General  Term  to  know 
what  powers  the  alleged  corporation  possessed ;  what  was  the 
authority  of  its  officers ;  to  what  provisions  of  any  general  statute 
it  was  subject? 

It  is  said  that  the  point,  that  this  was  not  proven  to  be  an  in- 
corporated Company,  was  not  raised  at  the  trial;  that  the  action 
was  tried  upon  the  theory  that  it  was  one ;  that  it  may  have  been 
admitted,  not  only  that  this  was  an  incorporation,  but  that  its 
charter  was  that  which  is  now  proffered  to  us  at  General  Term. 
No  doubt  there  ore  many  cases  in  which  a  party  who  does  not  sug- 
gest an  objection  at  the  trial,  which,  if  then  suggested,  could  have 
been  met,  will  be  precluded  from  raising  it  in  the  Court  above; 
Thus,  where,  upon  a  bill  of  exceptions,  two  questions  were 
raised  at  the  trial  upon  powers  contained  in  a  will,  viz.,  that  the 
executors  had  not  a  power  of  sale,  and  that  it  was  badly  executed 
if  they  had;  another  point,  that  the  consideration  in  the  deed 
given  under  the  power  was  merely  nominal,  could  not  be  taken 
on  appeal  (Meakings  v.  OromweB,  1  Seld.,  186.) 

So  in  The  Farmers?  Loan  and  Trial  Company  v.  Curtis,  (8  Seld., 
466,)  a  deed  was  executed  by  one  Bedfield  for  himself  and  as 
attorney  of  Jacob  Le  Boy.  The  deed  was  a  piece  of  the  evidence 
in  the  cause.  For  the  first  time,  it  was  objected  on  the  appeal 
that  there  was  no  proof  of  Redfield  being  in  feet  the  attorney  of 
Le  Boy.  The  Court  would  not  allow  the  objection  to  be  con- 
sidered. It  might  have  been  obviated  by  evidence,  if  taken  at 
the  trial 

In  Ingraham  v.  Baldwin,  (12  Barb.,  9,)  the  question  as  to  the 
validity  of  a  mortgage  arising,  a  point  was,  that  the  mortgagor 
ought  to  have  been  shown  to  have  been  twenty-five  years  of  age 
at  its  date.  (2  B.  a,  545,  §  1.)  The  point  was  first  raised  on  the 
argument  of  the  appeal,  and  the  Court  refused  to  consider  it  It 
could  have  been  obviated  at  the  trial. 
Bosw.— Vol  IV.  IS 
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In  Laimbeery.  The  Corporation  of  New  York,  (4  Sand£  S.  C.  R, 
109,)  upon  a  question  of  the  validity  of  an  assessment,  an  objec- 
tion was  taken  on  the  appeal  that  the  law  required  that  the  lots 
should  be  described  by  street  numbers.  It  was  answered,  that 
the  objection  had  not  been  taken  at  the  trial,  when  it  might  hare 
been  shown  that  there  were  no  street  numbers. 

See,  also,  Sharp  v.  Whipple,  (1  Bosw.  R,  567,)  in  which  the 
general  rule  is  stated. 

Now,  in  these  cases,  there  is  not  an  entire  want  of  proof  of  a 
particular  fact  A  presumption  of  the  existence  of  the  feet,  as 
if  it  was  legally  proven,  may  be  made  from  what  does  exist  The 
omission  to  object  at  the  trial  justifies  this  presumption.  The 
fact  of  an  actual  consideration;  the  fact  of  a  sufficient  power 
of  attorney ;  the  fact  of  the  mortgagor  being  twenty -five  years  of 
age ;  and  the  feet  of  there  being  no  street  numbers,  were  reason- 
able and  fair  assumptions'from  what  was  proven  in  each  case. 
But  how  is  it  possible  to  say,  that  this  Company  was  incorpo- 
rated? How  can  we  say,  that  such  and  such  are  the  provisions 
of  its  charter? 

The  theory  of  the  trial  may  as  certainly  have  been  that  of  a 
partnership,  or  association,  under  this  title,  as  of  a  corporation. 
There  is  no  word  in  pleading,  testimony,  rulings,  or  charge,  which 
is  irreconcilable  with  this  view. 

i  shall,  then,  consider  the  case  on  the  ground  of  this  being  a 
mutual  association  for  the  purpose  of  insuring,  without  any  cor- 
porate privilege,  and  of  whose  internal  regulations  we  are  left 
almost  wholly  ignorant  We  are  informed  that  it  had  a  Presi- 
dent and  Secretary,  and  a  capital  partly,  at  least,  composed  of 
premium  notes  given  in  advance. 

1.  The  note  was  a  subscription  note  to  the  capital  of  the  Com- 
pany, to  be  held  as  such.  The  defendants  had  given  notes  to  the 
amount  of  $5,000,  including  the  one  in  suit  The  jury  have 
found  an  agreement  that  premiums,  even  if  paid  bj  new  notes 
only,  should  be  applied  on  the  subscription  notes  for  $6,000,  and 
such  notes  be  retired,  for  the  amount  so  paid.  They  find,  abo, 
that  the  amount  of  premiums  paid  under  this  agreement  was 
$1,890. 

It  is  not  shown  where  the  other  notes,  part  of  the  $6,000  sub- 
scription notes,  were,  at  the  time  of  the  trial.    It  was  not  shown 
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that  they  were  not  outstanding.  There  is  nothing  to  indicate, 
upon  the  facts  or  the  law,  that  the  plaintiff  or  the  Company  itself 
has  not  as  full  a  right  to  have  the  premiums  appropriated  to  some 
of  the  other  notes,  as  the  defendants  hare  to  insist  upon  their  appli- 
cation to  the  note  in  suit  I  think  this  point  must  be  disposed 
of  in  favor  of  the  plaintiff^  on  the  verdict 

2.  The  next  question  is,  whether  the  note  was  available  in  the 
hands  of  the  Company,  and  was  held  by  it  on  a  sufficient  conside- 
ration, so  that  the  association,  or  one  representing  it,  could  have 
sued. 

The  instrument  is  a  perfect  negotiable  note,  importing  a  con- 
sideration on  its  face,  given  to  a  Company,  or  Association,  not 
shown  to  be  unauthorized  to  take  it ;  and  defendants  have  not 
shown  that  there  was  not  a  valid  Or  adequate  consideration  for  it 
This  they  were  bound  fully  to  have  proven  against  a  holder  before 
maturity.  On  the  theory  now  proceeded  upon,  the  point  that 
the  note  was  gften  to  a  corporation,  and  that  a  holder,  must  see 
to  the  title  of  that  corporation,  cannot  arise.  We  have  a  Com- 
pany, holding  a- negotiable  note,  with  every  presumption  that  it 
had  a  right  to  take  and  a  right  to  transfer,  with  the  legal  presump- 
tion of  a  consideration,  and  that  presumption  not  overthrown. 

8.  The  next  question  of  importance  is  as  to  the  title  of  the 
plaintiff  to  sustain  this  action.  The  Judge  was  requested  to 
charge  that  the  plaintiff  had  not  shown  a  legal  title  to  the  note, 
or  right  to  sue  thereon.  Thiq  he  refused  to  do,  and  an  exception 
was  taken.  * 

We  have,  in  the  view  now  taken,  the  case  of  an  association  or 
partnership,  with  a  President  and  Secretary,  of  a  promissory 
note  given  to  the  association,  in  its  assumed  joint  style  or  name, 
and  indorsed  over  to  the  plaintiff  by  the  signature  of  its  Presi- 
dent, with  delivery. 

The  general  right  of  one  partner  to  accept  or  indorse  cannot 
be  disputed.  (Collyer  on  Part.,  401 ;  Chitty  on  Bills,  42 ;  see 
Damson  v.  Robertson,  3  Dow  P.  C,  229 ;  and  the  case  of  Fleming 
v.  McWair,  House  of  Lords,  July  16th,  1812,  there  mentioned.) 

Mr.  Collyer  says,  (§  1137,)  "As  between  the  Company,  (speak- 
ing of  a  joint  stock  company,)  it  seems  clear  that  a  bill  negotiated 
in  the  name  of  the  Company  by  any  one  of  the  members  will, 
in  the  hands  of  a  bona  fids  indorsee  for  value,  be  available  against 
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the  whole  body  of  proprietors,  provided  there  is  nothing  on  the 
face  of  the  bill  to  show  that  it  was  drawn  or  accepted  in  an 
unauthorized  manner." 

There  is  a  separate  class  of  cases  in  which,  members  have  been 
sought  to  be  charged  personally  through  the  acceptance  of  one 
named  as  an  officer  or  director.  (Bramah  v.  Roberts,  1  Bingh.  N. 
Cases,  469 ;  Dickinson  v.  Valpy,  10  Barn.  &  Ores.,  128.)  Autho- 
rity expressly  given  must  generally  be  shown.  But  I  apprehend 
that  when  a  note  is  indorsed  over  for  value,  when  the  money  goes 
to  the  use  of  the  association,  when  the  President  indorsing  has 
the  note  in  possession  and  delivers  it,  a  presumption  of  member- 
ship and  power  is  sufficiently  raised. 

4.  The  next  question  we  shall  consider  is  of  considerable 
moment  The  Judge  was  requested  to  charge  that  if  the  jury 
believed  the  plaintiff  held  the  note  as  collateral  security  to  a 
usurious  loan,  the  plaintiff  was  not  entitled  to  recover.  A  refusal 
so  to  charge  was  excepted  to. 

The  answer  set  up  the  defense  that  the  note  was  negotiated  and 
transferred  by  the  Company  at  a  usurious  rate  of  interest ;  that  it 
was  discounted  and  purchased  by  the  plaintiff  at  or  about  the 
rate  of  eighteen  per  cent  per  annum,  and  was  void  for  usury. 

The  proof  tends  to  establish  loans,  in  general,  by  the  plaintiff 
to  the  Company  at  usurious  rates ;  and  that  the  loan  for  which  he 
took  this  note  as  collateral,  was  upon  usurious  interest 

1  think  that  under  the  role  in  Catilin  v.  Gunter,  (1  Kern.,  368,) 
the  evidence  of  the  usury,  in  the  transaction  between  the  plaintiff 
and  the  Company,  was  properly  in  the  case,  and  could  have  been 
submitted  to  the  jury. 

But  it  is  insisted  that  these  defendants  cannot  set  up  as  a  defense 
to  their  note,  which  was  good  in  its  inception,  usury  in  a  loan 
made  to  the  payees  of  the  note,  for  which  it  was  transferred  as 
security  merely. 

The  old  case  of  Bush  v.  Livingston  decided  that  a  lender  of 
money  upon  usury,  who  took  an  assignment  of  a  mortgage  as 
security  which  was  perfectly  valid  between  the  parties,  was  not 
barred  from  sustaining  a  bill  of  foreclosure.  (2  Caine's  CaaeS  in 
Error,  66.) 

This  doctrine  was  distinctly  affirmed  in  PearsaU  v.  Kingsland. 
(3  Ed.  Ch.  R,  195.) 
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But  in  these  cases,  being  both  in  Chancery,  the  Court  allowed 
only  the  recovery  of  the  amount  actually  advanced  by  the  lender, 
with  legal  interest  ' 

In  WeUs  v.  Chapman,  (4  Sandf.  Ch.  R,  812,)  this  point  was 
much  pressed.  The  Vice-Chancellor  so  far  recognized  it  as  to 
hold  that  the  good  mortgage  was  not  so  affected  by  usury  and 
illegality  in  its  transfer  to  the  Life  and  Fire  Insurance  Company, 
as  to  prevent  its  being  restored  to  full  force,  when  the  original 
pledgors  discharged  the  debt,  and  took  it  back. 

When  the  case  was  before  the  Supreme  Court  on  appeal, 
(18  Barb.,  562,)  the  Court  recognized  the  rule  of  Bush  v.  Livings- 
ion  and  Pedrsall  v.  Kingsland,  to  the  fullest  extent  (See  also 
Warner  v  Gvuverneur1s  Executors,  1  Barb.,  89.) 

There  is  also  a  class  of  cases  in  which  it  is  held  that  if  a  se- 
curity for  money  is  originally  free  from  usury,  no  subsequent 
agreement  between  the  parties,  by  which  usury  is  taken  upon  it, 
will  render  it  void,  and  defeat  an  action.  (FerraU  v.  Shaen,  1 
Saund.,  295,  and  notes;  Nichols  v.  Lee,  8  Anst,  940;  ex  parte, 
Jennings,  1  Mad.  R,  381.) 

Yet  in  BeU  v.  Lent,  (24  Wend.,  280,)  the  language  of  the  Court 
is:  "There  was  no  sale  of  the  notes,  which  distinguishes  the 
case  from  Cram  v.  Hendricks.  The  money  was  advanced  by  way 
of  loan,  upon  usurious  interest,  and  the  notes  were  transferred 
simply  as  collateral  securities.  '  The  collateral  paper  must  abide 
the  fate  of  the  principal  debt  for  which  it  was  given ;  that  being 
affected  with  usury,  the  whole  is  void  as  against  these  defendants." 

The  notes  were  made  by  one  Faulkner,  not  a  party  to  the  suit 
They  were  indorsed  by  Lent,  by  the  firm  of  Eddy  &  Chubb,  and 
by  Mclntyre.  These  parties  were  sued,  except  Chubb,  who  was 
dead.  The  notes  were  sent  to  New  York  to  procure  them  to  be 
discounted  on  account  of  Eddy  &  Chubb,  and  of  -Mclntyre,  and 
were  so  discounted  at  a  usurious  rate.  Thus,  as  to  Eddy  and 
Mclntyre  at  any  rate,  the  usury  was  between  the  lender  and  the 
party  sued  upon  the  notes.  Lent,  however,  was  not  affected  by 
this  consideration. 

In  Dean  v.  M%  and  F.  Howell,  (Lalor's  Supp.  to  Hill  &  Denio, 
89,)  the  defendants  made  a  note  for  $8,000,  in  favor  of  D.  R 
Minor,  who  indorsed  it  Minor  borrowed  $2,000  on  his  own 
check,  and  gave  the  note  as  security,  through  a  broker.    The 
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note  was  a  lent  note,  and  the  broker  informed  the  lender  of  this. 
The  Court  says  that  the  lender  took  the  note,  knowing  it  was 
void  in  its  inception. 

The  case  of  Qutiher  v.  The  Farmers  and  Mechanic/  Bank,  (1 
Peters'  U.  S.  R,  37,)  must  be  admitted  to  be  a  direct  authority 
to  the  point,  that  the  lender  on  usury,  who  has  received  a  valid 
promissory  note  as  collateral  to  his  loan,  cannot  sustain  an  action 
upon  such  note.  The  maker  is  not  relieved  from  paying  the  note 
entirely.  He  is  only  relieved  from  paying  it  to  that  holder. 
The  case  was  governed  by  the  law  of  Maryland,  and  the  statute 
of  that  State  is  not  different  from  our  own. 

The  case  of  Harrison  v.  Hannd,  (5  Taunt,  780,)  is  referred  to 
by  the  Supreme  Court,  and  is  strong  upon  the  same  point  The 
good  security  may  not  be  recovered  upon  bjr  the  usurious  holder, 
because  it  is  given  for  enforcing  a  usurious  contract 

Dewitt  v.  Brisbane,  (16  N.  Y.  R,  512,)  applies  the  same  princi- 
ple, with  great  force,  to  the  case  of  a  transfer  of  a  good  security 
upon  a  contract  which  was  in  violation  of  the  restraining  act 
The  party  to  the  violation  of  the  law  cannot  acquire  a  legal  or 
equitable  right  to  enforce  payment  of  the  valid  security,  trans- 
ferred upon  the  illegal  transaction. 

The  line  of  cases  referred  to,  such  as  The  Mechanic/  Bank  v. 
Edwards,  (1  Barb.  R.,  272,)  is  where  usury  existed  in  the  instru- 
ment proceeded  upon,  and  particular  persons  were  not  allowed 
to  set  it  up. 

The  authorities  I  have  first  cited  were  all  in  a  court  of 
equity,  and  may  well  be  placed  upon  its  peculiar  doctrine  as  to 
usury.  I  consider  the  rule  to  be,  that  the  usurer  cannot  sue  at 
law  jipon  a  valid  note  given  to  him  as  collateral  merely,  when  he 
could  not  sustain  an  action  against  the  principal  for  the  debt 

From  the  statement  of  the  learned  Judge  who  tried  the  cause, 
after  referring  to  his  minutes,  it  appears  that  the  case,  as  the 
parties  have  made  it,  presents  the  evidence  as  to  usury  far  strong- 
er, than  he  had  noted  it  In  his  view  there  was  not  enough 
to  go  to  the  jury  upon  the  point  The  case,  as  agreed  upon,  must 
control  our  action,  and  we  think  the  evidence  entitled  the  party 
to  have  the  question  submitted. 

On  this  ground,  I  think,  there  must  be  a  new  triaL 
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It  cannot  escape  observation,  that  when  the  fact  of  incorpora- 
tion is  established  on  the  new  trial,  some  questions  not  now  dis 
cussed  will  arise,  especially  the  important  one  as  to  the  operation 
of  the  statute  of  1860,  upon  the  question  of  usury. 

Boswokth,  Ch.  J^  and  Moncbikp,  J.,  without  considering 
the  other  questions  discussed,  concurred  in  granting  a  new  trial 
on  the  ground  that  the  transfer  to  the  plaintiff  was  made  to 
secure  a  usurious  loan. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  abide 
the  event 


Samuel  Gk  Ogden,  Jr.,  Plaintiff  and  Respondent,  v.  Charles 
Andre,  Christian  Andre  and  George  Andre,  Defend- 
ants and  Appellants. 

L  A  person  who,  in  good  faith,  lent  money  to  the  International  Insurance 
Company,  on  the  transfer  of  its  subscription  notes  as  collateral  security, 

•  amounting  in  the  aggregate  to  oyer  $1,000,  without  notice  of  any  fraud 
affecting  the  origin  of  such  notes,  or  that  they  were  transferred  without 
any  previous  resolution  of  the  Board  of  Directors  of  such  Company,  is 
entitled  to  recover  upon  them,  although  they  may  have  been  procured  from 
the  maker  by  fraud,  and  although  there  may  have  been  no  such  resolution 
authorizing  the  transfer. 

2.  The  fact  that  the  plaintiff  took  the  transfer  directly  from  the  Company,  is 
not,  per  je,  constructive  notice  of  the  non-existence  of  such  a  resolution. 

3.  Nor  is  it  a  defense  that  the  collaterals,  when  thus  transferred,  were  not 
indorsed  by  the  then  President  of  the  Company,  they  having  been  actually 
indorsed  previously  for  the  purpose  of  making  them  negotiable,  by  the  then 
President,  and  he  being  the  proper  officer  to  make  such  indorsements. 

4.  Whe*e  the  defense  is  that  the  Company,  at  the  lime  of  such  transfer,  was 
insolvent,  the  Judge  may,  in  his  discretion,  require  some  evidence  of  notice 
thereof  to  the  indorsee,  or  that  he  took  the  notes  in  bad  faith,  to  be  first 
given ;  and  it  is  not  error  to  exclude  proof  of  such  insolvency,  when  the 
evidence  given  not  only  fails  to  justify  the  inference  of  bad  faith,  or  notice  of 
such  insolvency,  but,  on  the  contrary,  shows  good  faith,  and  an  absence  of 
any  such  notice  or  knowledge. 

(Before  Boswobth,  Ch.  J.,  and  Hoffman  and  Mohorkf,  J.  J.) 
Heard,  April  12;  decided,  May  21,  1859. 
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This  is  an  appeal  by  the  defendants  from  a  judgment  against 
them,  entered  upon  a  verdict  rendered  upon  a  trial  had  before 
Mr.  Justice  Slosson  and  a  jury,  on  the  27th  of  May,  1858. 

The  plaintiff  sues  as  indorsee  of  a  note,  which,  with  the  indorse- 
ments thereon,  reads  as  follows,  viz. : 

11  $1,000.  New  York,  Dec  1st,  1856. 

"  Twelve  months  after  date,  we  promise  to  pay  the  Interna- 
tional Insurance  Company,  or  order,  for  value  received,  one 
thousand  dollars. 

(Signed)  u  Ain>ss  Brothers." 

Indorsed:  "For  International  Insurance  Company,  Alanson 
Marsh,  President    Pay  Phenix  Bank,  S.  G.  Ogden,  Jr." 

The  complaint  states  that  the  defendants,  on  the  1st  of  Decem- 
ber, 1855,  being  partners,  composing  the  firm  of  Andre  & 
Brothers,  made  the  note  in  question  and  delivered  it  to  the  payees; 
that  afterwards,  and  before  its  maturity,  "  the'  said  International 
Insurance  Company  duly  indorsed"  the  same;  that  it  "was 
thereupon  delivered  to  the  plaintiffs ;"  that  it  is  past  due,  and 
wholly  unpaid,  and  prays  judgment  for  the  amount  of  the  note, 
with  interest  from  December  4, 1856. 

The  answer  of  the  defendants  admits  that  they  made  and  de- ' 
livered  the  note  to  said  Insurance  Company,  but  avers  that  it  was 
given  to  the  Company  "as  a  memorandum  for  premiums  of  in- 
surance in  said  Company,  to  be  earned  by  said  Company  for 
insurance  therein,  to  be  effected  by  the  defendants  when  they 
should  desire,  or,  if  they  should  desire,  during  the  period  of  the 
year  before  the  maturity  of  said  note,  and  that  the  amount  of 
said  premiums  should  be  credited  upon  said  note  as  the  said  in- 
surance should  be  made,  and  for  the  amount  of  the  premiums 
therefor ;"  that  at  the  time  the  note  was  made  and  delivered,  the 
Company  represented  to  the  defendants  that  they  were  solvent 
and  duly  organized,  with  a  large  surplus,  and  were  in  good  con- 
dition, and  "that  they  only  wanted  said  note  as  a  memorandum 
of  insurance ;"  that  if  the  whole  of  the  note  should  not  be  earned 
at  its  maturity,  the  Company  would  surrender  it  to  the  defend- 
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ants,  on  being  paid  the  premium  upon  the  amount  of  insurance 
actually  effected;  that,  relying  upon  said  representations,  the  de- 
fendants made  and  delivered  the  note;  that,  as  matter  of  fact,  the 
Company  was  insolvent  when  said  representations  were  made 
and  the  said  note  was  given,  and  was  "not  a  duly  organized 
Company,  but  a  corrupt  and  fraudulent  association,  and  the 
officers  thereof,  with  their  associates  and  the  persons  engaged  in 
said  Company,  had  combined  and  confederated  together  to  de- 
fraud the  community,  and  they  well  knew  that  they  were  unable 
to  pay  any  losses,"  and  did  not  expect  or  intend  to  pay  any  when 
said  note  was  obtained;  that  soon  after  the  note  was  given  the 
^  Company  failed,  aad  was  closed  up,  on  account  of  its  insolvency 
and  the  fraudulent  manner  of  its  organization;  that  the  premium 
on  the  whole  insurance  effected  by  the  defendants  with  said  Com- 
pany, amounts  to  only  $212.12,  which  sum  the  defendants  offer 
to  pay,  with  costs,  on  the  note  being  surrendered  to  them. 

It  avers  that  the  plaintiff  is  not  a  holder  of  the  note  in  good 
faith  and  for  a  valuable  consideration. 

For  "a  further  and  separate  answer,"  it  denies  that  said  Com- 
pany "ever  indorsed  or  delivered  the  said  iiote  to  the  plaintiff;" 
but  avers  "  that  the  said  note  was,  without  any  authority  and 
fraudulently,  indorsed  and  delivered  by  the  President  of  said 
Company  to  the  plaintiff  as  collateral  security  for  a  preexisting 
debt  of  the  said  President" 

It  also  denies  "that  the  plaintiff  is  the  lawful  owner  and 
holder  of  said  note." 

At  the  trial,  "  the  charter  of  the  International  Insurance  Com- 
pany," as  the  case  states,  was  read  in  evidence,  but  it  is  not 
printed  as  a  part  of  the  case. 

It  was  proved  that  Charles  W.  Ogden  was  Vice-President  of 
said  Company  from  October  29,  1855,  to  March,  1857 ;  and  that 
Alanson  Marsh  was  President  from  September  15th,  1855,  to 
February  2d,  1856,  when  Moses  Starbuck  succeeded  him  as  Presi- 
dent 

Charles  W.  Ogden,  a  witness  for  the  plaintiff,  was  asked,  "by 
what  officer  of  the  Company  were  the  notes  of  the  Company 
indorsed?" 

The  defendants  objected  to  this  evidence,  and  to  evidence  that 
Marsh,  the  President,  indorsed  the  note,  unless  it  was  first  shown 
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that  he  "  had  special  authority  from  the  Company  to  transfer  the 
note,  and  that  such  transfer  was  authorized  by  resolution  of  the 
Board  of  Directors."  The  objection  was  overruled  and  the 
defendants  excepted.  The  witness  answered,  "By  the  Presi- 
dent" He  then  proved  the  indorsement  upon  the  note,  and  it 
was  read  in  evidence. 

It  was  further  proved  that  the  note,  with  others  of  a  like 
description  and  similarly  indorsed,  amounting  in  all  to  $18,000 
or  $19,000,  was  transferred  to  Samuel  G.  Ogden,  father  of  the 
plaintiff  as  security  for  a  loan  of  $15,000,  made  by  him  to  the 
Company,  and  paid  to  the  Company  at  the  time  of  the  transfer 
of  the  collaterals. 

That  prior  to  such  loan  and  transfer,  and  previous  to  February 
6, 1856,  this  note  was  lodged  as  collateral  with  Krollpfeiffer  k 
Borott,  while  Marsh  was  President,  as  security  for  money  obtained 
from  them,  and  was  then  indorsed  by  Marsh  as  President;  that 
it  was  taken  up  by  the  Company  on  the  6th  of  April,  1856,  and 
subsequently  transferred  (as  above  stated)  to  S.  G.  Ogden,  by 
Starbuck,  who  was  at  that  time  President  That  there  was  no 
resolution  of  the  Board  of  Directors  authorizing  the  transfer  to 
S.  G.  Ogden.  That  the  defendants,  after  they  made  the  note  in 
question,  took  an  open  policy  from  said  Company,  the  premium 
on  whiqh  was  $1,001.25 ;  and  that  "  under  that  policy  there  was 
$200  or  $300  earned,  marked  off  and  charged  against  this  note;" 
that  the  defendants  never  paid  any  money  on  it 

When  this  evidence  had  been  given  the  plaintiff  rested,  and 
the  defendants  moved  for  a  nonsuit,  on  the  grounds :  First  That 
the  transfer  of  the  note  in  suit  was  unauthorized  by  a  previous 
resolution  of  the  Board  of  Directors  of  the  Company.  Second. 
That  the  note  was  not  indorsed  by  the  Company,  nor  by  the 
President  of  the  Company  in  office  at  the  time  of  the  transfer  to 
S.  G.  Ogden.  The  motion  was  denied  and  the  defendants 
excepted. 

The  defendants  offered  in  evidence  a  judgment  of  the  Supreme 
Court  "in  proceedings  taken  by  the  Attorney-General  of  this 
State,  declaring  said  International  Insurance  tympany  insolvent^ 
and  dissolving  the  same,  which  judgment  was  entered  on  the.  •  •  • 
dayof ,18..."  N      . 
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The  evidence  was  objected  to  as  irrelevant,  and  excluded,  and 
the  defendants  excepted.  It  was  subsequently  admitted  "that 
Mr.  Scudder  was  appointed  Receiver  of  the  International  Insu- 
rance Company,  November  1st,  1856,  by  an  order  of  the  Supreme 
Court,  in  proceedings  instituted  by  the  Attorney-General." 

Charles  Andre,  one  of  the  defendants,  testified,  that  before 
the  note  in  suit  was  made,  Mr.  Del  Banco  came  to  the  defendants' 
office,  and  said  "  this  Company  had  a  cash  capital  of  $100,000 ; 
that  they  were  going  to  enlarge  it  by  subscription  notes  to 
the  amount  of  $600,000,  and  asked  me  to  be  a  party  to  those  sub- 
scriptions ;  we  signed  a  book  that  Mr.  Del  Banco  had  in  his  pos- 
session containing  the  terms  of  the  subscription ;  he  said  that  he 
was  not  then  an  officer  of  the  Company,  but  as  soon  as  those  sub- 
scriptions were  taken,  he  would  be  made  Secretary." 

"We  subscribed  $1,000,  telling  him  that  we  had  taken  out 
some  policies  in  other  companies,  and  that  we  probably  would 
not  use  that  amount  for  some  time  to  come ;  Mr.  Del  Banco  then 
said  that  if  we  should  not  use  the  premiums,  and  the  note  became 
due,  then  on  paying  what  amount  we  might  have  taken,  and  if 
no  premiums  had  been  earned,  the  note  would  be  returned  with- 
out payment ;  the  Company  sent  us  that  note  and  we  signed  it, 
believing  that  all  the  notes  had  been  given." 

On  cross-examination,  the  subscription  book  signed  by  the  wit- 
ness was  identified  by  him,  and  was  read  in  evidence,  as  follows, 
viz.: 

"  We,  the  undersigned,  hereby  subscribe  the  several  sums  set  t 
opposite  our  respective  names  as  an  additional  capital  stock  of  the 
International  Insurance  Company,  said  subscriptions  to  be  paid 
for  in  our  notes  at  twelve  months,  and  to  be  insured  out  in  pre- 
miums by  us,  upon  condition — 

"  1.  Thai  this  subscription  shall  be  binding  when  the  sums  sub- 
scribed amount  to  at  least  one  hundred  thousand  dollars,  approved 
by  the  Board  of  Trustees. 

"  2.  That  Edward  Richardson  shall  be  President,  Sand  Chas.  W. 
Ogden  Vice-President,  and  A.  B.  Van  Olinda  Secretory  of  Baid 
Company. 

"  S.  The  said  Company  shall  pay  us  a  commission  of  five  per 
cent  for  advancing  our  said  notes  upon  the  payment  thereof. 

44  New  York,  October  9th,  1855." 
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It  appeared  that  Del  Banco  was  subsequently  appointed  Secre- 
tary of  the  Company,  and  was  afterwards  removed. 

David  E.  Wheeler,  one  of  the  Commissioners  appointed  by  the 
Comptroller,  in  "  1856,  to  examine  into  the  condition  of  all  the 
Insurance  Companies  in  the  city,"  gave  evidence  tending  to  show 
that  the  condition  of  said  Company  "was  bad;"  that  "it  had  a 
large  quantity  of  worthless  securities,  and  a  large  amount  of 
debts,  with  nothing  to  pay  them  with ;"  that  "  there  was  a  large 
amount  of  notes  as  assets,  the  makers  and  indorsers  of  which 
could  not  be  found." 

Morris  Hollander  gave  evidence  tending  to  show  that  Del  Banco 
requested  him,  in  December,  1855,  to  give  a  subscription  note  to 
said  Company,  and  represented  it  to  be  a  first-rate  Company,  with 
a  cash  capital  of  $200,000. 

Alanson  Marsh  testified  that,  during  his  presidency,  the  Com- 
pany had  enough  securities  to  pay,  and  did  pay,  its  losses.  "  There 
were,  probably,  $50,000  of  notes  when  I  came  in ;  I  did  not  see 
the  first  nominal  subscriptions ;  I  saw  the  $50,000  of  notes."  He 
was  then  asked  these  questions,  (found  at  folios  46  and  48  of  the 
Case,)  viz. : 

"  Q.  What  became  of  the  $50,000  of  notes?" 

"  Q.  How  much  money  had  the  Company  when  you  became 
President,  September  15,  1855?" 

"  Q.  Was  the  $50,000  taken  from  the  Company  by  its  officers, 
shortly  after  you  became  President,  without  paying  the  Company 
any  valuable  consideration  therefor?"  * 

These  questions,  as  they  were  severally  put,  were  objected  to 
and  excluded,  and  the  defendants  excepted. 

He  further  testified  that,  in  December,  1855,  the  Company  had, 
of  premium  notes,  some  $80,000  or  $90,000,  which  were  considered 
good. 

Charles  W.  Ogden  testified  thus :  "  I  communicated  to  S.  G. 
Ogden  the  result  of  my  knowledge  as  to  the  condition  of  the 
Company;  I  told  him  the  Company  was  doing  a  good  business; 
had  many  of  the  best  subscribers,  and  was  in  need  of  money  on 
the  subscription  notes  to  pay  losses ;  he  agreed  to  advance  the 
amount  of  money ;  I  was  present  at  the  negotiation ;  it  was  con- 
ducted by  Starbuok ;  I  told  S.  G.  Ogden  that  this  note  of  defend- 
ants was  a  subscription  note." 
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The  evidence  being  closed,  the  Judge  charged  the  jury  as  fol- 
lows: 

14  If  you  shall  find  that  this  note  was  transferred  to  Ogden,  Sr., 
for  money  advanced  at  the  time,  and  without  notice  of  the  fraudu- 
lent representations  alleged  to  have  been  made  to  the  defendants, 
to  induce  them  to  make  the  note,  the  plaintiff  is  entitled  to  reco- 
ver, notwithstanding  you  may  find  that  such  representations  were 
made,  and  were  false. 

"If  you  shall  find  that  such  representations  were  not  false,  or 
were  substantially  true,  the  plaintiff  is  entitled  to  a  verdict 

u  The  elder  Ogden  having  been  shown  to  have  advanced  $15,000 
on  the  pledge  of  this  and  other  securities,  the  burden  of  showing 
notice  of  the  fraud,  if  any,  rests  on  the  defendants. 

"  This  note  formed  part  of  the  capital  stock  of  the  Company, 
and  the  defendants  are  liable  for  the  full  amount  of  the  note, 
though  only  $212  of  it  has  been  earned,  unless  you  find  the  fraud 
before  referred  to,  and  the  elder  Ogden's  knowledge  of  it,  when 
he  made  his  advance  and  received  the  note. 

"If  the  elder  Ogden  is  not  shown  to  have  been  a  holder  with- 
out notice,  and  if  the  fraud  existed,  the  present  plaintiff  cannot 
recover,  there  being  no  evidence  that  he  paid  anything  on  the 
transfer  of  the  note  to  him." 

The  counsel  for  defendants  then  excepted  to  the  charge  of  the 
court,  so  far  as  it  relates  to  notice  of  the  fraud  to  S.  G.  Ogden, 
senior. 

He  also  excepted  to  the  charge  that  the  plaintiff's  recovery  is 
not  to  be  limited  to  the  amount  of  the  premiums  earned,  but  must 
be,  if  at  all,  for  the  whole  amount  of  the  note  and  interest 

He  also  excepted  to  each  and  every  proposition  in  the  charge, 
except  the  last  of  said  propositions. 

He  then  requested  the  court  to  charge  the  jury  as  follows: 

1.  That  if  the  note  in  suit  was  transferred  by  the  officers  of 
the  Company  in  contemplation  of  insolvency,  the  plaintiff  cannot 
recover. 

2.  That  Ogden,  senior,  at  the  time  he  received  the  note,  being 
informed  that  the  note  was  a  subscription  note,  is  chargeable  with 
notice  of  the  terms  of  the  subscription. 

3.  That  the  transfer  of  the  notes,  (the  one  in  suit  and  the 
others,)  amounting  in  the  aggregate  to  more  than  $1,000,  (about 
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$20,000,)  was  invalid  for  not  being  authorized  by  a  resolution  of 
the  Board  of  Directors. 

4.  That  Ogden;  senior,  receiving  the  notes  directly  from  the 
officers  of  ther  Company,  is  chargeable  with  notice  of  the  feet  that 
the  transfer  was  unauthorized  by  resolution  of  Directors. 

5.  That  if  Ogden,  senior,  knew  of  the  insolvent  condition  of 
the  Company,  or  had  knowledge  sufficient  to  put  him  on  inquiry, 
the  transfer  to  him  was  void,  and  the  plaintiff  cannot  recover. 

6.  That  the  proof  offered  by  the  plaintiff  is  insufficient  to  show 
a  transfer  from  the  Company  to  Ogden.  1.  There  is  no  proof  of 
authority  of  the  President  to  indorse.  2.  There  is  no  evidence 
of  a  resolution  authorizing  such  an  indorsement  as  is  made  on  the 
note,  or  such  a  transfer. 

7.  That  the  elder  Ogden  had  notice  sufficient  to  put  him  upon 
inquiry  into  the  origin  and  history  of  the  note. 

The  Court  refused  to  charge  according  to  either  of  said  requests, 
to  which  refusal  defendant's  counsel  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $1,108.40, 
the  amount  of  the  note  and  interest 

Judgment  having  been  entered  on  the  verdict,  the  defendants 
appealed  from  it  to  the  General  Term. 

P.  F.  Cutler,  for  appellants. 

The  International  Insurance  Company  was  first  chartered 
under  an  act  to  incorporate  the  Kings  County  Mutual  Insurance 
Company,  passed  15th  April,  1844.  (Laws  of  1844,  ch.  156, 
p.  229.) 

The  title  of  the  Company  was  changed  to  the  "  International," 
by  act  of  11th  April,  1855.  (Laws  of  1855,  ch.  296,  p.  505.) 

In  1847,  the  act  of  1844;  granting  the  first  charter,  was 
amended.  (Laws  of  1847,  vol.  1,  p.  109.) 

I.  This  Company  never  had  a  legal  existence. 

IL  The  note  was  taken  in  a  mode  and  for  purposes  not  autho- 
rized by  the  charter  of  the  Company,  and  was  an  attempt  to 
evade  the  statute.  The  act  was  at  least  ultra  vires.  Vide  Utica 
Insurance  cases.  (Uttca  Ins.  do.  v.  Scott,  19  Johns.,  1.) 

III.  The  International  Insurance  Company  is  within  the 
statutes  as  to  moneyed  corporations.  (1  R.  S.,  589,  pt  1.  ch.  18, 
tit  2,  arte.  1-8;  GiUet  v.  Moody,  3  Comst,  479;  Talmagt  v. 
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Ped,  3  Seld.,  828 ;  Supervisors  of  Niagara  v.'  The  People,  7  Hill 
604;  S.  ft,  4  id.,  20;  1  B.  S.,  698,  §  61;  GiUet  v.  PA*7fc>,  8 
Kern.,  114.) 

1.  It  was  subject  to  all  the  general  statutes  of  the  State  ap- 
plicable to  such  corporations,  whether  passed  befoTe  or  since  the 
General  Insurance  Law  of  1868,  except  so  far  as  such  statutes 
may  be  inconsistent  with  the  legislation  as  to  this  particular  class 
of  moneyed  corporations.  This  has  been  repeatedly  adjudged 
by  the  Court  of  Appeals.  (See  above  cases,  and  Sugary  v.  Du- 
bois, S  Sandi  Ch.  R,  488;  Leavitt  v.  Tylee,  1  id.,  207;  Brouiver, 
Receiver  v.  Harbeek,  6  Seld.,  689 ;  GiBet  y.  Philips,  8  Kern., 
114.) 

2.  It  was- subject  to  the  general  statutes,  entitled,  u  regulations 
to  prevent  the  insolvency  of  moneyed  corporations,"  and  to  secure 
the  right  of  the  creditors  and  stockholders.  (1  B.  S.,  689,  698, 
§§  61,  61,  took  effect  January  1, 1828 ;  GiUet  v.  Moody,  8  Comst, 
479;  Tabnage  v.  Pett,  8  Seld.,  828;  GiUet  v.  PhiUips,  8  Kern., 
114;  Brouwer,  Receiver,  v.  Harbeck,  6  Seld.,  689;  Leavitt  v. 
Yates,  4  Ed.  Ch.  R,  184;  Leavitt  v.  Tylee,  1  Sandf.  Ch.  R,  207.) 

.  &  It  was  within  the  general  statute,  entitled,  "  Of  proceedings 
against  corporations  in  equity,  which  authorizes  an  injunction  to 
restrain  the  exercise  of  powers  not  granted,  and  proceedings  for 
dissolution  of  insolvent  moneyed  corporations."  (2  B.  S.,  777, 
took  effect  January  1,  1880;  id.,  §88;  Boisgerard  v.  The  New 
York  Banking  Company,  affirmed  by  the  Ohancellor,  2  Sandf.  Ch, 
R,28;  Sagory  Y.Dubois,  8  id., 466, 485;  GiUet V; Moody, 8 Comst., 
479;  Tracy  v.  Tatmage,  in  Chancery,  before  the  Chancellor. 
The  case  in  which  the  Receiver  was  appointed  for  the  North 
Am.  Trust  and  Bank.  Co.) 

4.  It  was  within  the  general  statute,  entitled,  "  Of  the  general 
powers,  privileges  and  liabilities  of  corporations;"  the  third  sec* 
tkm  of  which  prohibits,  in  express  terms,  the  exercise  of  any 
corporate  powers  except  such  as  shall  be  expressly  granted,  or 
shall  be  necessary  to  the  exercise  of  the  express  power,  (See  §§ 
88  and  84;  IRS,,  699;  took  effect  January  1, 1828;  Tabnage 
v.  PW,  8  Seld.,  828.) 

IV.  The  transfer  of  the  two  notes  to  Ogden  is  absolutely  void, 
because  not  authorised  by  a  previous  resolution  of  the  Board  of 
Directors.    (1  R  S.,  691,  §  8;  GiUet  v.  Moody,  8  Comst,  479; 
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GiUet  v.  Phillips,  3  Kern.,  114 ;  Blunt  v.  Hanna,  Opinion,  Vice- 
Chan.  ;  Sandf.  in  Pamphlet ;  Johnson  v.  Bush,  3  Barb.  Ch.  R,  209 ; 
Talmage  v.  Pell,  3  Seld.,  328 ;  Lessee  of  Clarke  v.  Courtney,  5  Petera, 
319 ;  Van  Ness  v.  The  Bank  of  the  United  States,  13  id.,  17,  21.) 

1.  This  was  a  statute  corporation,  and  was  capable  of  exerting 
its  faculties  only  in  the  manner  which  the  law  authorizes.  (Head 
v.  The  Prov.  Ins.  Co.,  2  Cranch,  127 ;  N.  Y.  Fire  Ins.  Co.  v.  Ely, 
2  Cow.,  678 ;  Phcenix  Bank  v.  Curtis,  4  id.,  437 ;  Bank  cf 
Augusta  v.  Earle,  13  Peters;  Bard  v.  Poole,  2  Kern.,  497,  501; 
2  Kent,  290;  Williams  v.  Chester,  <kc,  5  Eng.  L.  &  Eq,  R, 
497;  Vielie  v.  Osgood,  Paige,  J.,  8  Barb.,  138;  Voorhees  v.  The 
Presbyterian  Church,  Ac,  id.,  148,  149.) 

And  by  the  third  section  of  the  act  it  is  provided  that  all  the 
corporate  powers  shall  be  exercised  by  a  Board  of  Trustees.  (Act 
of  1844,  see  Sess.  Laws,  p.  229,  §  3.) 

2,  Where  a  power  is  created  or  its  exercise  is  regulated  by 
statute  the  authority  must  be  strictly  pursued  in  all  respects  or 
the  attempted  execution  will  be  void.  (1  Story's  Eq.  J.,  §§  96, 
177 ;  Bright  v.  Boyd,  1  Story  R,  478 ;  Vielie  v.  Osgood,  8  Barb, 
133 ;  Voorhees  v.  Presbyterian  Church,  id.,  149 ;  Atkins  v.  Kinnam, 
20  Wend.,  241;  Owings  v. Hull,  9  Peters,  607,  623 ;  Williams*. 
Peyton,  4  Wheat.,  79 ;  Thatcher  v.  Powell,  6  id.,  109 ;  RonJcendorff 
v.  Tayhr,  4  Peters,  849 ;  Jackson  v.  Shepard,  7  Cow.,  88;  Jack 
son  v.  Esty,  7  Wend.,  148.) 

8.  This  principle  applies  to  every  individual  or  body  whoee 
powers  are  given  or  regulated  by  statute.  (Cow.  &  Hill's  Notes  to 
Phil.  Ev.,  pp.  1288,  1289, 1290;  Const  of  1846,  art  1,  §§6>  7; 
Sharp  v.  Johnson,  4  Hill;  Sharp  v.  Speir,  id.,  76;  Denning  v. 
Smith,  8  Johns.  Ch.,  332,  344 ;  Sherwood  v.  Beads,  7  Hill,  481; 
PoweU  v.  TutOe,  3  Comst,  896;  Hawley  v.  Bennett,  5  Paige  R, 
104;  Arnot  v.  McGlure,  4  Denio,  41;  Miller  v.  Hull,  id.,  104; 
Jackson  v.  Clark,  7  Johns.,  217 ;  Fitch  v.  The  Commissioners  cf 
Highways,  22  Wend.,  182.) 

4.  And  the  like  principle  in  substance  applies  to  conventional 
powers.  {Filch  v.  The  Commissioners  of  Highways,  22  Wend., 
13  2;  1  Eq.  J.,  §  97 ;  2  Denio,  61 ;  Ewin's  Appeal,  16  Penn.  St 
B.,  266 ;  DoolMe  v.  Lewis,  7  Johns.  Ch.  R,  45 ;  1  Sugden  on 
Powers,  6  Lond.  ed. ;  in.  Law  Library,  vol.  15,  pp.  264,  268, 
384,  841.) 
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V.  It  is  obvious  that  the  directors  did  not  and  could  not  dele- 
gate their  powers  to  any  officer  of  the  corporation.  (1  Sugden 
on  Powers,  340,  341,  221,  225;  GiUes  v.  Bailey,  1  Foster's  R, 
150;  Call  v.  Wades,  16  Vesey,  27;  Pearson  v.  Jamison,  1  Mc- 
Lean's R,  197 ;  Graham  v.  Gibbeson,  10  Bing.,  263 ;  Hawkins  v. 
Kemp,  3  East,  410 ;  Powell  v.  Tattle,  3  Comst,  896 ;  Thompson 
v.  Schemerhorn,  2  Seli,  92.) 

V I.  The  plaintiff  is  not  within  the  saving  clause  of  the  8th 
section,  for  he  is  not  a  purchaser  for  a  valuable  consideration  and 
without  notice. 

In  the  absence  of  a  resolution,  the  officers  have  no  authority 
to  act  in  such  a  manner,  and  those  who  deal  with  the  officers, 
without  seeing  that  they  have  been  duly  authorized,  act  at  the 
peril  of  acquiring  no  title,  if  there  is,  in  fact,  no  resolution. 
{Blunt  v.  Harma,  opinion  of  Vice-Chancellor  Sandford  ;  DoolxtUe 
v.  Lewis,  7  Johns.  R,  45,  48 ;  Williams  v.  Peyton,  4  Wheat,  77, 
79,  80;  Cow.  &  Hill's  Notes  to  Phill.  Ev.,  1288 ;  Denning  v. 
Smith,  8  Johns.  Ch.  R,  844;  Wyman  v.  Hal  is  Aug.  Bank,  14 
Mass.  R,  68,  68*  Salem  Bank  v.  Gloucester  Bank,  17  id.,  28,  29.) 

VII.  The  transfer  of  the  notes  was  void,  because  made  by  the 
Company  when  insolvent,  or  in  contemplation  of  insolvency, 
with  the  intent  of  giving  a  preference  to  a  particular  creditor 
over  other  creditors  of  the  Company,  and  the  receiver  is  entitled 
to  the  property,  for  he  represents  both  creditors  and  stockholders 
of  the  Company.  (1  R  S.,  4  ed.,  115,  §  9;  1  R  S.,  pt  1,  ch.  18, 
tit.  2,  art  1,  p.  591,  §  9;  see  also  1175,  §  4;  GiUet  v.  Moody,  8 
Comst,  479.) 

The  Company  was  clearly  insolvent  when  these  assignments 
were  made,  and  always  had  been  so.  (Wheeler's  ev.,  and  all  the 
evidence.)  It  .cannot  be  pretended  that  insolvency  was  not  con- 
templated when  this  transaction  occurred.  As  all  men  are  pre- 
sumed to  intend  the  natural  result  of  their  own  acts,  it  must  be 
deemed  that  the  officers  of  the  Company  by  whom  the  transfer 
was  made  intended  to  create  a  preference  in  favor  of  a  particular 
creditor.    Insolvency  actually  existed. 

Tin.  The  judgment  is  against  law  and  evidence,  and  should 
be  set  aside  with  costs. 

The  several  exceptions  to  the  rulings  of  his  Honor  the  Judge, 
were  well  taken. 

Bosw.— Vol.  IV.  75 
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(ho.  W.  Stevens,  for  respondent 

I.  The  Insurance  Company  was  authorized  by  its  charter  to 
transfer  the  notes  received  by  it  for  the  payment  of  losses  or 
otherwise.  (Laws  of  1844,  p.  281,  §  11.) 

II.  No  previous  resolution  of  the  Board  of  Trustees  authorizing 
the  transfer  of  the  note  in  suit  was  necessary.  The  silence  of  the 
Company  amounted  to  a  ratification  of  the  acts  of  its  officers- 
{Rowland  v.  Myer,  3  Comst,  290;  Curtis  v.  Leavitt,  16  N.  Y.  Ri 
15 ;   White  v.  Haight,  16  N.  Y.  R,  810.) 

III.  The  father  of  the  plaintiff  having  advanced  his  money  to 
the  Company  and  received  this  note,  (with  others,)  as  security 
for  his  advances,  was  a  holder  in  good  faith,  and  for  a  valuable 
consideration,  and  his  transferee,  (the  plaintiff,)  has  good  title  to 
the  note.  (Curtis  v.  LeaviU,  15  N.  Y.  R,  15.) 

IV.  The  defendants  having  dealt  directly  with  the  Insurance 
Company,  are  estopped  from  denying  the  validity  of  its  organiza- 
tion as  a  corporation.  (Palmer  v.jMwrence,  8  Sand.,  161 ;  JfcFar- 
Ian  v.  Triton  Ins.  Co.,  4  Denio,  892.) 

Y.  There  is  no  evidence  that  at  the  time  of  the  transfer  of  the 
notes  to  the  elder  Ogden,  the  Company  was  insolvent,  or  con- 
templated insolvency,  or  that  the  transfer  was  made  with  the 
intent  to  give  him  the  preference  over  any  other  creditor  of  the 
corporation. 

Moncrief,  J.  It  is  proved,  and  there  is  no  evidence  tending 
to  create  any  doubt  as  to  the  fact,  that  S.  G.  Ogden  lent  and 
advanced  to  the  International  Insurance  Company  $15,000  on 
the  security  of  the  note  in  suit,  and  of  other  notes.  The  money 
was  lent,  on  an  application  made  in  behalf  of  the  Company  for 
it,  and  by  its  officers.  The  money  lent  was  received  by  the 
Company,  and  there  is  no  pretense  that  the  loan  has  been  repaid. 

Whatever  representations  may  have  been  made  by  Del  Banco 
to  the  defendants  to  induce  them  to  subscribe,  and  however  false 
and  fraudulent  they  may  have  been,  there  is  not  the  slightest 
evidence  that  S.  G.  Ogden  had  any  notice  or  knowledge  of  them, 
or  the  slightest  reason  to  suppose  they  had  been  made. 

On  the  contrary,  he  was  told  at  the  time  of  the  application  and 
loan,  that  "the  Company  was  doing  a  good  business;  had  many 
of  the  best  subscribers,  and  was  in  need  of  money  on  the  subscript 
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tion  notes  to  pay  losses;  he  agreed  to  advance  the  amount  of 
money."  The  negotiation  in  behalf  of  the  Company  was  con- 
ducted by  its  President,  in  the  presence  of  its  Vice-President,  and 
the  money  lent  was  paid  for  the  Company  to  its  Secretary. 

The  evidence  offered  at  folios  46-48,  was  doubtless  offered  to 
show,  that  the  condition  of  the  Company  at  the  time  the  note  was 
given,  was  such,  that  Del  Banco's  representations  must  have  been 
both  false  and  fraudulent  But  it  could  not  have  tended  to  show, 
that  S.  6.  Ogden  knew  or  should  have  suspected  that  false  repre- 
sentations were  made  to  induce  the  giving  of  the  notes. 

Immediately  following  these  offers  and  exceptions ;  testimony 
was  given  by  the  defendants,  apparently  with  a  view  to  show 
such  notice  to  S.  G.  Ogden,  as  would  charge  the  notes  in  his 
hands  with  the  consequences  of  the  fraud.  This  implies  that  the 
Judge,  in  his  discretion  as  to  the  order  of  proofs,  called  for  some 
evidence  on  the  question  of  notice,  as  a  condition,  to  allowing 
the  defendants  to  show  the  Company's  operations  and  condition, 
for  the  purpose  of  establishing  the  fraudulent  character  of  Del 
Banco's  representations. 

The  evidence  thus  elicited,  (and  which  is  in  no  way  impaired 
by  any  other  evidence  given  or  offered,)  established,  that  S.  G. 
Ogden  was  not  only  a  holder  for  value,  but  in  entire  good  faith, 
without  the  slightest  reason  to  suspect  that  any  representations 
had  been  made  to  the  makers  of  the  note  to  induce  them  to  give  it 

There  was  no  offer  to  show  that  S.  G.  Ogden  had  any  reason 
to  suppose  there  was  no  resolution  of  the  Board  of  Trustees 
authorizing  the  transfer. 

The  fact  that  S.  G.  Ogden  received  the  note  from  the  officers 
of  the  Company,  did  not  charge  him  with  such  notice,  and  the 
Court  did  not  err  in  refusing  to  so  charge.  All  dealings  with  a 
company  are  done  with  its  officers. 

Such  a  resolution  is  not,  under  all  circumstances,  indispensable 
to  a  valid  transfer.  In  Rowland  v.  Myer,  (8  Comst,  290,)  the 
plaintiff  dealt  directly  with  the  officers  of  the  Company,  and  that 
case  decided  the  precise  point,  that  the  absence  of  such  a  resolu- 
tion would  not  defeat  a  recovery. 

The  Company  transacted  this  kind  of  business  in  this  man- 
ner :  This  note  had  been  previously  transferred  to  Erollpfeiffer 
&  Borott,  under  similar  circumstances,  while  Marsh  was  Presi- 
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dent  The  Company  took  it  up,4  and  subsequently  transferred  it 
to  the  plaintiff;  and  neither  the  defendants  nor  the  Company  can 
now  object  that  it  was  negotiated  with  the  indorsement  of  Harsh 
as  President,  instead  of  that  of  Starbuck,  to  give  it  negotiability. 
The  indorsement  was  written  while  Marsh  was  President. 

The  note  in  suit,  in  respect  to  creditors  of  the  Company,  and 
in  respect  to  persons  taking  it  from  the  Company,  in  good  faith, 
and  in  the  usual  course  of  business,  is  payable  absolutely  and  in 
full.  (White  v.  Hmght,  16  N.  Y.  R,  824.)  There  is  no  error  in 
the  parts  of  the  charge  excepted  to. 

The  first  request  to  charge  was  properly  declined.  There  is 
nothing  tending  to  show  that  S.  Gk  Ogden  suspected  the  Com- 
pany was  insolvent,  or  contemplated  reaching  that  condition. 

The  second  request  was  also  properly  declined.  The  fact  that 
a  note  is  a  subscription  note,  does  not  justify  the  inference  that 
it  was  obtained  by  fraud,  or  was  made  on  any  conditions. 

The  third  and  fourth  requests  need  no  observations  beyond 
those  already  made. 

There  was  no  evidence  justifying  such  an  instruction  as  the 
fifth  request  called  for.    • 

The  views  already  presented  show  that  the  Judge  should  not 
have  charged  in  conformityto  the  sixth  request,  and  that  the 
seventh  does  not  state  a  tenable  proposition. 

The  evidence  contained  in  the  case  is  meagre,  and  whatever 
doubts  may  be  raised  by  a  casual  reading  of  some  of  the  excep- 
tions, we  think  it  is  established,  without  contradiction  or  doubt, 
that  S.  G.  Ogden  was  a  holder  for  value,  paid  to  the  Company 
itself,  in  good  faith,  without  the  slightest  reason  to  suspect  that 
the  Company  was  not  in  a  prosperous  condition,  or  that  any  mis- 
representations had  been  made  to  induce  the  defendants  to  give 
the  note,  or  that  the  officers  who  transferred  it  to  him  were  not 
acting  under  such  by-laws  and  resolutions  as  were  necessary  to 
formal  accuracy,  and  the  creation  of  full  and  perfect  authority  to 
do  the  acts  which  they  performed. 

An  insurance  company,  whose  capital  consists  almost  entirely 
of  notes,  having  a  long  time  to  run,  and  which  is  called  upon 
irom  time  to  time  to  pay  losses,  must,  from  the  necessity  of  the 
case,  procure  some  of  its  notes  to  be  discounted,  or  obtain  tempo- 
rary loans  on  their  credit    One  mode  is  as  unobjectionable  as 


NEW  YORK— MAY,  1869.  697 

Qgden  v.  Andre  et  al 

the  other  in  principle,  and  also  in  feet,  if  the  money  is  procured 
at  the  same  rates. 

A  resolution  of  the  Company,  adjusting  a  loss  and  directing  its 
proper  officer  to  pay  it,  would  imply  to  a  business  man,  without 
more  specific  instructions,  a  direction  to  obtain  a  discount  or  a  loan. 

In  reference  to  such  a  transaction,  the  feet  that  no  resolution 
was  passed  authorizing  the  transfer  or  discount  of  any  specific 
notes,  should  not  defeat  the  title  of  one  who,  in  good  faith,  dis- 
counts it  for,  or  loans  money  on  its  credit  to  the  Company. 

And  unless  we  are  not  only  at  liberty,  but  are  bound  to  disre- 
gard the  decision  in  Rowland  v.  Myer,  (supra,)  we  must  permit 
such  a  holder  to  recover.  The  Company,  having  received  the 
$15,000  could  not  reclaim  the  note  from  Ogden  without  refund- 
ing the  money. 

And,  as  between  the  plaintiff  and  the  defendants,  the  former, 
on  the  general  principles  of  commercial  law,  is  entitled  to  re- 
cover. 

The  judgment  should  be  affirmed. 

Boswobth,  CL  J.y  concurred  in  this  opinion. 

HoFFKAir,  J.  The  charter  of  the  International  Insurance' 
Company,  which  was  produced  in  evidence,  and  is  referred  to  by 
counsel  on  both  sides,  dates  back  to  the  year  1844,  (ch.  156 ;)  was 
amended  in  1847,  (ch.  118 ;)  and  the  name  was  changed  from 
The  Kings  County  Mutual  Insurance  Company,  to  the  present 
title,  in  1855  (ch.  295).  By  the  last  act,  the  designation  "of 
Brooklyn,"  as  its  locality,  was  stricken  out,  and  the  word  "New 
York1'  inserted.  In  other  particulars  these  amending  acts  are 
unimportant. 

The  Company  received  by  the  original  act  the  general  powers 
of  a  corporation  given  by  the  3d  title  of  the  18th  chapter  of  part 
8d  of  the  Bevised  Statutes;  and  also  authority  to  make  insu- 
rances on  dwellings,  &c,  against  fire;  and  marine  insurances 
upon  vessels,  Ac. 

Upon  receiving  applications  for  insurances  to  the  amount  of 
$100,000,  the  Company  was  to  be  organized.  But  no  policy 
should  be  issued  until  the  sum  of  $25,000  had  been  received, 
either  for  premiums  or  on  the  certificates  which  might  be  issued 
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under  the  12th  section  of  the  act,  or  from  the  avails  of  notes 
authorized  to  be  taken  in  advance  for  premiums,  in  and  by  the 
11th  section.  (Ch.  156,  §  11,  Laws  of  1844.) 

By  that  11th  section,  the  Company,  for  the  better  security  of 
its  dealers,  may  receive  notes  for  premiums  in  advance,  of  persons 
intending  to  receive  its  policies,  and  may  negotiate  such  notes, 
for  the  purpose  of  paying  claims  or  otherwise,  in  the  course  of 
business.  On  such  portions  of  the  said  notes  as  might  exceed 
the  amount  of  premiums  paid  by  the  signers  thereof,  (at  the 
period  of  the  annual  statement  afterwards  prescribed ;)  and  on 
new  notes  .taken  in  advance  thereafter,  a  compensation  might  be 
allowed  to  the  signers  not  exceeding  five  per  cent  per  annum, 
and  be  paid  from  time  to  time. 

The  system  pointed  out  in  the  12th  section,  of  certificates 
issued  for  money  received,  need  not  be  considered  in  the  present 
case. 

The  history  of  the  legislation  of  our  State,  as  to  what  is 
termed  insuring  upon  the  mutual  principle,  is  given  in  detail  by 
Denio,  Ch.  J.,  in  White  v.  Haight.  (16  N.  Y.  R,  810.)  The 
special  charters  granted  with  similar  general  features,  and  some 
particular  modifications,  down  to  the  act  of  1842  incorporating 
The  Atlantic  Mutual  Insurance  Company,  are  referred  to,  so 
far  as  to  show  the  general  regulation  of  the  scheme.  That  act 
introduced  a  new  feature,  the  one  contained  in  the  11th  section 
of  the  act,  as  to  the  present  Company,  and  before  stated  at  length. 
It  was  the  12th  section  in  the  charter  of  1842.  The  learned  Judge 
says :  "  The  notes  given  under  this  12th  section  have  frequently 
been  before  the  Courts,  and  it  is  perfectly  well  settled  in  the 
courts  of  original  jurisdiction,  and  in  this  Court,  that  they  are 
payable  absolutely,  and  may  be  collected  without  any  allegation 
of  losses,  and  without  an  assessment." 

1.  The  first,  and  a  very  important  question 'is,  whether  the 
note  was  legally  transferred  and  negotiated  to  Ogden  within  the 
provision  mentioned. 

In  Howland  v.  Myer,  (3  Comst,  290,)  it  was  held  that  the 
statute  did  not  restrict  the  Company  to  a  negotiation  for  the  pur- 
poses of  payment  merely.  A  Company  might  discount  the  note, 
and  so  apply  its  avails  in  discharge  of  losses.  It  might  transfer 
a  note  to  the  claimant  of  a  loss.    In  a  word,  my  bona  fide  settle- 
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ment  of  a  presumed  loss,  contingent  or  absolute,  made  with  the 
dealers  of  the  Company  in  the  usual  course  of  business,  was 
authorized. 

In  The  (hand  Bank  of  Brooklyn  v.  Lang,  (1  Bosw.,  202,)  the  proof 
was  of  a  delivery  of  the  note  sued  upon,  with  several  other  notes, 
to  the  plaintiffs,  who  discounted  them,  and  the  proceeds  were  paid 
to  the  Insurance  Company  which  had  received  them,  to  be  ap- 
plied to  their  general  business  purposes. 

The  proof  here  is  of  an  actual  loan  by  Ogden  of  $16,000, 
to  the  Company,  on  a  transfer  of  this  and  other  notes ;  that  he 
was  informed  the  notes  were  subscription  notes,  and  that  a 
discount  was  wanted  to  enable  the  Company  to  meet  its  losses. 
I  think  the  proof  warrants  us  in  holding  that  Ogden  took  the 
notes  ignorant  of  any  intended  misappropriation,  and  was 
authorized  to  consider* that  the  transfer  was  for  a  legitimate 
purpose. 

The  next  point  of  importance  relates  to  the  authority  of  the 
President,  Marsh,  to  indorse  the  note,  so  as  to  transfer  the  title  of 
the  Company  to  the  plaintiff  through  S.  Gk  Ogden,  the  elder. 

The  complaint  alleges  an  indorsement  by  the  Company.  The 
answer  puts  this  allegation  distinctly  in  issue.  The  testimony  is, 
that  the  notes  of  the  Company  were  indorsed  by  the  President 
All  the  notes  given  to  Ogden  were  indorsed  by  him.  The  note  in 
question  had  been  previously  indorsed  by  Marsh,  and  lodged 
with  Krollpfeiffer  and  Borott  for  money  received  by  them,  and 
had  been  taken  up  by  the  Company  before  the  transfer  to  Ogden. 

In  The  Central  Bank  of  Brooklyn  v.  Lang,  (ut  supra,)  the  com- 
plaint averred  the  making  of  a  note  in  favor  of  the  Company, 
its  indorsement  by  the  Company,  and  an  offer  of  it,  with  other 
notes  to  the  plaintiffs,  who  discounted  them  in  the  regular  course 
of  business.  These  allegations,  by  not  being  denied,  were  admit- 
ted by  the  answer.  The  note  was  indorsed  by  the  Vice-Presi- 
dent 

In  The  Marine  Bank  v.  Clements,  (3  Bosw.,  600,)  the  note  was 
precisely  in  the  form  of  the  note  in  the  present  case,  except  being 
payable  at  the  Bank  of  Commerce.  It  was  to  the  same  Company, 
and  was  indorsed  by  Marsh,  the  President  The  allegation  in 
the  complaint  of  an  indorsement  by  the  Company  was  expressly 
put  in  issue  by  the  answer,  and  it  was  therein  averred,  that  the 
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note  was  indorsed,  without  a  resolution  of  the  Board,  by  the 
President,  when  the  Company  was  insolvent,  and  to  give  a  prefer- 
ence to  the  transferrer  a  creditor. 

No  resolution  of  the  Board  was  proven,  no  by-law  conferring 
authority  on  the  President,  no  evidence  that  any  notes  belonging 
to  the  Company  had  ever  been  negotiated  and  indorsed  by  the 
President,  or  that  this  had  ever  been  done  with  the  knowledge 
of  the  Directors,  was  produced. 

It  was  held,  that  the  title  of  the  Company  had  not  been 
divested.  It  could  only  be  by  a  transfer  by  some  person  autho- 
rized to  indorse  it  in  the  name  of  the  Company,  or  who  had  been 
held  out  by  the  Company  as  00  authorized.  This  could  be  evi- 
denced by  his  acta,  and  the  usual  practice  of  the  Company.  His 
office  of  President  by  itself  showed  no  such  power. 

In  Rowland  v.  Myer,  (ut  mpra,)  both  usage  of  the  Company 
and  its  by-law  in  the  case,  were  held  sufficient  to  show  authority 
in  the  President  to  indorse  the  note. 

See  also  Partridge  v.  Badger.  (25  Barb.,  146.)  I  think  that  the 
evidence  in  the  present  does  sufficiently  prove  a  usage,  for  the 
President  to  indorse  and  negotiate  the  notes,  sanctioned  by  the 
Company. 

There  was  no  evidence  in  the  case,  and  none  offered  to  show 
that  Ogden  had'  reason  to  suppose  there  was  no  resolution  of  the 
Board  for  the  transfer.  The  feet  of  his  dealing  with  the  officers 
is  not  enough  to  charge  him  with  such  notice,  and  the  Court  did 
not  err  in  refusing  so  to  charge. 

8.  No  objection  founded  upon  the  original,  irregular  or  unlaw- 
ful or-  fraudulent  organization  of  the  Company,  can.  now  avail 
the  defendants.  They  recognized  it,  subscribed  to  its  stock,  dealt 
with  it,  gave  the  present  note  to  it  by  its  name,  and  that  note  has 
gone  into  the  hands  of  a  holder  for  value  without  notice  proven 
to  have  been  possessed  by  him  of  any  such  matters.  {Palmer  v. 
Lawrence,  8  Sandf.  S.  C.  R,  161.) 

4.  The  learned  counsel  of  the  defendants  insists,  that  the 
transfer  of  the  note  was  void  under  the  8th  section  of  the  act  u  to 
prevent  the  insolvency  of  moneyed  corporations,"  because  it  was  a 
transfer  of  effects  exceeding  in  value  $1,000,  and  was  not  autho- 
rized by  a  previous  resolution  of  the  Board  of  Directors,  (1  R 
S.,  591,  §  8,)  and  that  the  plaintiff  is  not  within  the  exception  con- 
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tained  in  Bach  section,  not  being  a  purchaser  for  a  valuable 
consideration  without  notice. 

Justice  Cohstock,  in  Curtis  v.  Leavitt,  (15  N.  Y.  R,  at  p.  46,) 
says,  that  some  of  his  brethren  were  of  opinion  that  the  holders 
of  the  securities  in  that  case  were  purchasers  within  the  act  They 
were  pledgees  of  the  bonds  secured  by  a  transfer  of  corporate 
assets.  He  says  that  he  does  not  dissent  from  those  views.  Jus- 
tice Brown  deems  it  needless  to  pass  upon  it,  but  plainly  leans 
in  its  favor.  Justice  Shanklahd  supports  it,  (p.  138,)  and  Jus- 
tice Paige  is  extremely  clear  and  decided  upon  the  point  (p.  192). 
In  Howland  v.  Myer  the  plaintiff  took  the  title  from  the  Presi- 
dent on  account  of  his  claim  for  a  loss. 

In  Palmer  v.  Totes,  (3  Sandf.  S.  0.  R,  187,)  it  was  held,  that 
any  person  who,  for  what  the  law  holds  a  valuable  consideration, 
has  acquired  a  title,  whether  legal  or  equitable,  by  an  assignment 
or  transfer  from  a  moneyed  corporation,  is  to  be  deemed  a  pur- 
chaser within  the  meaning  of  the  act,  and  this  whether  the 
assignment  is  made  absolutely  or  as  a  collateral  security. 

It  appears  to  me  to  be  a  well  warranted  proposition,  that  a 
parly  who  advances  money  for  the  use  of  a  corporation  of  this 
description  and  receives  from  it  as  collateral  security  notes  taken 
and  held  as  this  note  was,  is  a  purchaser  for  valuable  considera- 
tion within  the  exception  in  the  8th  section,  and  is  protected, 
unless  it  is  affirmatively  proven  that  he  had  notice  of  a  want  of 
a  previous  resolution.  (See  also  Leavitt  v.  Blatchford,  17  N.  Y. 
R,  521.) 

As  to  that  notice,  Mr.  Justice  Paige  considers  that  it  should 
be  as  clear  .and  certain  as  that  which  is  necessary  to  break  in 
upon  the  registry  acts.  {Curtis  v.  Leavitt,  15  N.  Y.  R,  192.) 

In  Palmer  v.  Curtis,  (ut  supra,)  it  was  held  that  there  was  no 
implication  of  knowledge,  or  duty  to  inquire,  in  an  ordinary 
purchaser,  although  there  might  be  in  a  director  or  officer.  The 
omission  to  inquire  was  not  sufficient  There  must  be,  as  a 
general  rule,  actual  notice  of  the  want  of  a  resolution. 

There  is  no  evidence  in  this  case  sufficient  to  establish  that 
Ogden  had  any  notice  of  the  want  of  a  resolution. 

It  is  not  necessary  to  consider  the  important  suggestion  of 
Justice  Gardiner,  in  Howland  v.  Myer,  that  if  the  8th  section  is 
in  conflict  with  the  provisions  of  the  charter,  it  must  yield. 

Bosw.— Vol.  IV.  76 
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6.  The  next  point  id  that  the  transfer  was  within  the  9th  sec- 
tion of  the  statute  avoiding  such  transfer,  when  made  in  con- 
templation of.  insolvency,  giving  a  preference  to  creditors.  (1  R 
S.,  691,  §  9.) 

By  section  61st  of  article  3d,  (1  R.  S.  598,)  this  Company  was 
a  moneyed  corporation  within  the  statute.  By  section  17th  of 
its  charter,  sections  19  to  25,  inclusive,  were  declared  inappli- 
cable to  it 

But  Mr.  Ogden,  the  party  from  whom  the  plaintiff  got  his 
title,  did  not  occupy  the  position  of  a  preexisting  creditor.  He 
created  a  debt  from  the  Company  to  himself  directly,  by  advanc- 
ing his  money  on  the  faith  and  pledge  of  these  notes.  (LeaviU  v. 
Curtis,  ut  supra.) 

6.  Another  point  raised  is  as  to  the  effect  of  the  representa- 
tions of  Del  Bahco  which  induced  the  defendants  to  subscribe, 
and  which  it  is  alleged  were  false  and  fraudulent 

The  Judge  charged  that  if  Ogden  received  the  note  for  money 
advanced  at  the  time,  and  without  notice,  then,  although  the 
representations  were  fraudulent  and  false  and  influenced  the 
defendants,  the  plaintiff  could  recover. 

The  Jury  had  no  evidence  before  them  on  which  to  found  a 
verdict  of  Ogden's  knowledge  of  the  fraudulent  statements  having 
been  made.  Whether  then,  they  concluded  that  the  defendants 
had  been  misled  or  not  they  were  equally  warranted  in  finding 
their  verdict,  Ogden  being  found  ignorant  of  the  false  statements, 
and  the  charge  of  the  Judge  on  this  point  we  think  was  right 

Questions  were  asked  by  the  defendants'  counsel  tending  to 
show  an  abstraction  of  a  large  amount  of  assets  of  the  Company 
by  its  officers  for  their  own  use  (folios  46, 48).  The  effect  of  such 
proof  would  be  to  support  the  allegation  of  the  false  statements 
of  Del  Banco,  or  to  show  the  actual  insolvency  or  rottenness  of 
the  Company.  But  if  Ogden  did  not  know  of  the  statements! 
and  did  not  know  of  the  insolvency,  he  could  not  be  affected. 
As  to  the  latter,  the  Company  was  represented  to  him  to  be  in  a 
good  condition,  and  nothing  forces  knowledge  of  its  actual  state 
upon  him. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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DECISIONS  IN  SPECIAL  PROCEEDINGS, 

AT  TBI 

GENERAL  AND  SPECIAL  TERMS 

AND  AT  CHAMBERS. 


McCullough,  Plaintiff  and  Eespondent,  v.  Colby  et  al,  Appel- 
lants. 

1.  Where  an  action  is  brought  by  a  judgment  creditor  against  the  debtor  and 
his  grantee  of  real  estate,  to  set  aside  the  deed  as  fraudulent  and  void 
against  creditors,  the  complaint  cannot  be  amended  so  as  to  allege  that  after 
the  service  of  the  summons  and  complaint  upon  the  debtor  (the  grantor),  an 
execution  was  issued  upon  the  judgment,  although  it  was  issued  before  the 
summons  and  complaint  were  served  on  the  grantee. 

2.  Nor  can  that  fact,  when  it  occurs  at  such  a  stage  of  the  action,  be  made  a 
part  of  the  case  by  supplemental  complaint 

3.  When  all  the  facts  stated  in  a  complaint,  assuming  them  all  to  be  true, 
will  not  entitle  a  plaintiff  to  any  relief,  a  fact  essential  to  the  cause  of  action 
and  occurring  after  the  service  of  the  summons  and  complaint  on  one  of 
the  defendants,  cannot  be  incorporated  into,  the  complaint  by  amending  it, 
nor  be  made  a  part  of  the  case  by  a  supplemental  complaint 

(Before  BoswogTH,  Ch.  J.,  and  Hoffman,  Slosson,  Woodruff,  Pxxbrk- 
fokt  and  Moncribf,  J.  J.) 
Heard,  May  14;  decided,  May  28, 1859. 

This  is  an  appeal  from  an  order  allowing  a  supplemental  com- 
plaint to  be  filed,  and  vacating  a  previous  order  allowing  the 
original  complaint  to  be  amended. 

The  action  is  brought  by  the  plaintiff  as  a  judgment  creditor 
of  John  L.  Colby  by  judgment  recovered  March  27, 1867,  to  set 
aside  a  deed  of  land  executed  by  John  L.  to  Mary  Ann  Colby, 
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on  the  24th  of  November,  1855,  as  fraudulent  and  void  as  against 
the  creditors  of  John  L. 

The  original  summons  and  complaint,  (the  latter  being  verified 
April  2,  1857,)  named  John  L.  Colby,  Mary  Ann  Colby,  George 
S.  Fox  and  Joseph  Walker,  executors,  &c.,  as  defendants. 

Fox  and  Walker  were  made  parties  because  they,  as  executors 
of  Joseph  Leggett,  deceased,  held  a  mortgage  of  this  property 
executed  by  the  said  Mary  Ann  on  the  28d  of  June,  1856. 

All  of  the  defendants,  exceptrMary  Ann  Colby,  were  served  with 
the  summons  and  complaint  on  the  4th  of  April,  1857,  and  said 
Mary  Ann  was  served  with  copies  thereof  on  the  6th  of  May, 
1857. 

The  said  John  L.  put  in  a  separate  answer  on  the  22d  of  April, 
and  the  said  Mary  Ann  also  put  in  a  separate  answer  on  the  23d 
of  May,  1857. 

The  complaint  did  not  aver  that  any  execution  had  been  issued 
on  the  judgment 

The  action  came  on  to  be  tried  on  the  24th  of  March,  1859, 
and  the  omission  of  this  allegation  being  suggested  to  be  a  fatal 
defect,  the  plaintiff,  by  order,  was  allowed  to  amend,  and  did 
amend  his  complaint,  by  alleging  simply  that  an  execution  was 
issued  on  the  judgment  on  the  11th  of  April,  1857. 

An  answer  was  interposed  to  such  amendment,  admitting  that 
an  execution  had  been  issued  on  said  judgment  on  said  11th  of  . 
April,  and  averring  that  this  action  was  commenced  prior  to  that 
date. 

Subsequently  an  order  was  made  allowing  the  plaintiff  to  file 
a  supplemental  complaint  stating  the  same  matter,  as  had  been 
inserted  as  aforesaid  by  way  of  an  amendment  of  the  original  com- 
plaint, and  vacating  the  order  allowing  the  original  complaint  to 
be  amended. 

From  that  order  the  present  appeal  is  taken.  The  grounds 
urged  in  support  of  the  order  are  stated  in  the  opinion  of  the 
Court 

William  Curtis  Noyes,  for  appellants. 

K  W.  Stoughfan,  for  respondent 
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By  the  Court— Bosworth,  Oh.  J.  This  appeal  should  not 
be  determined  on  the  assumption  that  John  L.  Colby  is  not  only 
not  a  necessary  party,  but  that  the  rights  of  the  parties  may  be 
regarded  as  if  he  was  not  in  fact  a  party. 

Whether  a  necessary  party  or  not,  it  is  not  denied  that  he  is  a 
proper  party.  Nor  can  it  be  denied  that  he  may  be  charged 
with  the  costs  of  the  action,  (if  the  plaintiff  succeeds,)  as  a  party 
to  the  fraud  charged  in  the  complaint 

There  is,  then,  a  suit,  in  which  the  plaintiff  has  issued  a  sum- 
mons against  the  persons  named  in  it  as  defendants.  He  has 
declared  against  all  of  them  as  defendants*  That  complaint  was 
verified  on  the  2d  of  April,  1867,  and  the  summons  and  a  copy 
of  that  complaint  were  served  on  John  L.  Colby  on  the  4th  of 
that  month,  and  on  Mary  Ann  Colby  on  the  6th  of  May,  1867. 

If,  on  the  facts  stated  in  the  complaint,  no  cause  of  action  exists 
against  either  defendant,  and  if  no  relief  can  be  granted  against 
either  of  them  on  those  facts,  then  it  is  well  settled  that  facts 
occurring  after  suit,  brought  cannot,  either  by  amendment  or  by 
supplemental  complaint,  be  made  a  part  of  the  plaintiff's  case, 
nor  will  they  enable  him  to  maintain  the. present  action. 

It  is  conceded,  that  if  the  facts  stated  in  the  complaint  do  not 
constitute  a  cause  of  action,  no  cause  of  action  existed  in  favor  of 
the  plaintiff  against  either  defendant,  when  the  summons  and 
complaint  were  served  on  John  L.  Colby.  The  further  facts, 
which,  with  those  stated  in  the  complaint,  are  essential,  in  this 
view,  to  constitute  a  cause  of  action  against  either  defendant, 
occurred  on  the  11th  of  April,  1867.  These  facts  cannot  be 
inserted  in  the  complaint,  by  an  amendment,  so  as  to  affect  John 
L.  Colby.  Facts  occurring  after  suit  brought  cannot,  under  any 
circumstances,  be  incorporated  into  a  complaint  by  way  of  amend* 
ment,  nor  can  they  be  brought  before  the  Court  by  supplemental 
complaint,  when  the  original  complaint  states  no  cause  of  action. 
No  party  can  recover  in  an  action  which  was  commenced  when 
the  cause  of  action  had  not  accrued. 

It  is  contended,  however,  that  the  action  was  not  commenced  as 
against  Mary  Ann  Colby  until  the  6th  of  May,  1867 ;  that  John 
L.  Colby  is  not  a  necessary  party;  and  that  as  to  her,  the  present 
appeal  should  be  decided,  as  if  he  was  not  in  fact  a  party.  To 
this  view,  it  may  be  answered, 
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1st  That  John  L.  Colby  is  an  actual  party,  and  is  a  proper,  if 
not  a  necessary  party.  The  action  had  been  at  issue  as  to  him 
nearly  two  years,  when  the  order  appealed  from  was  made,  and 
that  order  leaves  him  still  an  actual  party  to  the  action. 

2d.  Such  a  theory  converts  the  action  into  as  many  several 
actions  as  there  may  be  defendants  who  were  served  on  different 
days;  at  all  events,  into  two  several  actions,  although  commenced 
and  still  pending  as  a  single  action,  and  although  brought  to  con- 
vict John  L.  and  Mary  Ann  Colby  of  a  joint  fraud,  and  to  obtain 
against  each  and  both  of  them  the  relief,  to  which  proof  of  that 
feet  would  entitle  the  plaintiff.  A  part  of  the  relief  that  may  be 
granted  is  a  judgment  against  John  L.  Colby  for  the  costs  of  the 
action. 

3d.  When  a  complaint  against  several  persons,  as  defendants, 
has  been  served  on  one  of  them,  and  especially  when  it  has  been 
served  on  a  defendant  who  is  charged  in  it  as  being  one  of  the 
principals  in  a  fraudulent  transaction,  which  it  is  the  sole  object 
of  the  action  to  avoid,  that  is  the  complaint  of  the  plaintiff  (until 
it  is  amended)  against  all  the  defendants.  Facts  which  occur 
after  such  a  complaint  has  been  so  served,  are  facta  "  occurring 
after  the  former  complaint,"  within  the  meaning  of  these  words, 
as  used  in  section  177  [152]  of  the  Code.  They  cannot  be  set 
up  by  a  supplemental  complaint,  if  the  former  complaint  would 
not,  (assuming  all  the  facte  alleged  in  it  to  be  true,)  entitle  the 
plaintiff  to  any  relief  against  either  defendant 

4th.  Section  99  of  the  Code  only  declares  when  an  action  is 
commenced  against  each  defendant,  so  as  to  preclude  his  setting 
up  the  statute  of  limitations  as  a  defense.  Within  the  meaning 
and  object  of  this  provision,  the  present  action  was  not  com- 
menced against  Mary  Ann  Colby  until  the  6th  of  May,  1857. 
The  action  then  commenced  against  her  was  not  one  in  which  she 
was  the  sole  defendant,  but  was  one  in  which  she  and  John  L. 
Colby  and  others  were  defendants,  and  one  in'which  the  plaintiff's 
complaint  existed  as  a  pleading  regularly  made  in  it;  and  as  a 
pleading  which  had  been  made  as  early  as  the  2d  of  April,  1857, 
and  which,  from  that  time  until  some  time  in  March,  1859,  was 
the  only  complaint  in  the  action,  and  the  only  pleading  therein 
on  his  part 
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A  complaint  may  be  filed  before  the  summons  is  served.  In 
such  a  case,  the  summons  must  state  where  the  complaint  is  filed. 
(Code,  §  130.)  Had  it  been  actually  filed,  when  the  summons 
was  served  on  John  L.  Colby,  we  think  it  must  have  been  con- 
ceded, that  from  the  time  of  such  service,  it  was  a  pleading  of 
the  plaintiff  in  the  action  duly  filed  of  record;  and  that  facts 
occurring  subsequently  thereto  could  not  be  incorporated  into 
the  complaint  by  amendment,  or  be  brought  before  the  Court  by 
supplemental  complaint,  when  the  complaint  filed  stated  no  cause 
of  action ;  any  more  than  after  bill  filed,  and  the  service  of  a  sub- 
poena to  appear  and  an  answer,  on  one  of  several  defendants,  the 
bill  could  be  amended  or  a  supplemental  bill  could  be  filed, 
stating  facta  which  occurred  after  the  bill  was  filed,  when  upon 
the  bill  itself  no  relief  could  be  granted. 

So  after  complaint  filed,  in  an  action  like  the  present,  a  notice 
of  the  object  of  the  action  may  be  filed,  to  affect  subsequent  pur- 
chasers of  the  property,  who  might  purchase  pendente  lite.  Such 
a  notice,  to  be  effective,  must  state  the  names  of  the  parties  to 
the  action.  (Code,  §  182.)  If  one  had  been  filed,  stating  Mary 
Ann  Colby  to  be  the  only  defendant,  it  probably  would  not  be 
effective  for  any  purpose. 

We  think  it  quite  clear  that  the  facts  originally  inserted  in  the 
complaint,  by  way  of  amendment,  could  not  be  made  the  subject 
of  such  an  amendment  They  did  not  exist  when  the  summons 
and  complaint  were  served  on  all  of  the  defendants,  except  Mary 
Ann  Colby.  As  to  them,  these  facts  cannot  be  said  to  be  facts 
which  existed  when  the  former  complaint  was  made,  and  of  whicK 
the  plaintiff  was  then  ignorant  As  against  those  defendants, 
they  cannot  be  alleged  by  way  of  supplemental  complaint,  be- 
cause the  complaint  itself  does  not  state  facts  enough  to  entitle 
the  plaintiff  to  any  relief  And  it  is  only  when  a  complaint 
states  facts  entitling  a  plaintiff  to  some  relief,  that  facts  subse- 
quently occurring  and  material  to  the  case,  (and  material  because 
they  affect  the  nature  or  extent  of  the  relief  to  which  the  plain- 
tiff but  for  them,  would  be  entitled,)  can  be  set  up  by  a  supple- 
mental complaint 

The  facts  stated  in  the  supplemental  complaint  occurred  "  after 
the  former  complaint,"  and  therefore  the  plaintiff  could  not  set 
them  up  in  this  action  as  against  Mary  Ann  Colby.    The  com- 
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plaint,  from  the  time  of  its  service  on  John  L.  Colby,  was  as 
absolutely  a  pleading  in  the  action  against  her  as  against  him. 

For  the  purpose  of  determining  whether  a  cause  of  action 
existed  when  the  action  was  commenced,  it  must  be  deemed  to 
have  been  commenced  on  the  4th  of  April,  1857.  1$  on  the 
facts  then  existing,  no  relief  can  be  had  against  Mary  Ann  Colby, 
then  no  relief  can  be  had  against  her  in  this  action  by  reason  of 
any  facts  which  have  occurred  subsequently. 

These  views  make  it  necessary  to  reverse  the  order  appealed 
from,  and  to  vacate  the  order  allowing  the  complaint  to  be 
amended. 

In  making  this  decision,  we  must  not  be  understood  as  express- 
ing  the  opinion  that  this  action  cannot  be  sustained  on  proof  of 
the  facts  stated  in  the  complaint 

If  it  can  be,  the  matter  of  the  supplemental  complaint  is  wholly 
immaterial  to  the  plaintiff's  case,  and  is  wholly  irrelevant  to  the 
case  made,  and  cannot  in  any  manner  affect  his  right  to  the  relief 
sought,  or  the  extent  of  the  relief  which  it  would  be  the  duty 
of  the  Court  to  grant,  on  proof  of  the  facts  stated  in  the  com- 
plaint 

So  much  of  the  order  appealed  from  as  allows  a  supplemental 
complaint  to  be  filed  must  be  reversed,  and  so  much  of  it  as 
vacated  the  order  allowing  the  complaint  to  be  amended,  is 
affirmed. 

Ordered  accordingly. 

'Hoffman,  J.,  dissented. 
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L  In  an  action,  to  recover  possession  of  a  pension  certificate  issued  to  the 
plaintiff,  it  ia  no  defense,  either  legal  or  equitable,  that  the  plaintiff  left  such 
certificate  with  the  defendants  as  security  for  goods  thereafter  sold  and  de- 
livered by  them  to  him,  relying  on  such  security,  and  that  there  is  a  balance 
due  to  them  for  such  goods. 

2.  Such  facts  do  not  create  a  lien  in  defendants1  favor  upon  the  certificate,  nor 
constitute  a  right  to  any  relief  in  this  action. 

3.  Such  facte,  therefore,  do  not  constitute  a  defense,  or  a  counterclaim  as  do- 
wned by  the  Code. 

(At  Special  Term,  June  10, 1859,  before  Boswokth,  Oh,  J.) 

This  is  a  demurrer  to  the  defendants'  answer.  The  case  made 
by  the  complaint  is,  that  a  pension  certificate  has  been  duly 
granted  and  issued  to  the  plaintiff  by  the  government  of  the 
United  States,  pursuant  to  the  acts  of  Congress  in  that  behalf; 
that  it  is  in  the  possession  of  the  defendants,  who,  on  demand 
made,  refused  to  deliver  to  the  plaintiff,  and  the  judgment  is 
prayed  that  they  deliver  it  to  the  plaintiff  and  pay  damages  for 
its  detention. 

The  answer  states,  as  a  defense,  that  the  defendants  sold  and 
delivered  goods  to  the  plaintiff  at  his  request,  for  which  there  was 
due,  before  this  suit  was  commenced,  a  balance  of  $100.57 ;  that 
such  goods  were  sold  and  delivered  on  the  security  of  such  cer- 
tificate, it  being  left  with  them  by  the  plaintiff  as  such  security, 
and  it  prays  judgment  against  the  plaintiff  for  such  balance,  and 
that  they  retain  such  certificate  until  the  plaintiff  pays  the  same, . 
or  the  defendants  have  realized  it  from  payments  to  be  made 
upon  said  certificate. 

W.  K  hrovm^  for  plaintiff.     . 

N.  P.  Waring,  for  defendants. 

Bosworth,  Ch.  J.  The  facts  alleged  in  the  answer  constitute 
no  defense  to  the  plaintiff's  action.  Assuming  all  of  them  to  be 
true,  the  plaintiff  is  entitled  to  the  relief  prayed  for.    The 
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alleged  pledge  of  the  pension  certificate  was  wholly  void  by  act 
of  Congress,  and  gave  the  defendants  no  lien  thereon.  {Payne  y. 
WoodhuU,  6  Duer,  169.) 

Do  they  constitute  a  counterclaim?  The  action  is  one  for 
equitable  relief,  and  is  not  one  arising  on  contract  If  the  facts 
stated  constitute  ^  counterclaim,,  it  must  be  for  the  reason  that 
they  make  such  a  case  as  is  defined  by  subdivision  1  of  section 
150  of  the  Code. 

Do  they  constitute  a  cause  of  action  arising  out  of  the  trans- 
action "set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim?" 

The  whole  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  is,  the  grant  to  the  plaintiff  of  the 
pension  certificate,  and  the  possession  and  wrongful  detention  of 
it  by  the  defendants. 

Proof  of  a  grant  of  the  certificate  to  the  plaintiff,  that  it  is  hi 
the  possession  of  the  defendants,  and  that,  upon  a  demand  made 
upon  them  to  deliver  it  to  the  plaintiff,  they  refused  to  do  so,  not 
only  entitles  the  plaintiff  to  recover,  but  makes  a  case  which  ren- 
ders it  impossible,  in  the  nature  of  things,  for  the  defendants  to 
prove  any  facts  which  can  operate  as  a  bar  to  the  action,  or  modify 
in  any  respect  the  plaintiff's  right  to  the  whole  relief  sought 

All  this  is  set  out  in  the  complaint,  except  the  particular  facte 
constituting  the  alleged  wrongful  detention.  The  answer  admits- 
them  all  to  be  true,  and  then  states  the  matters  which  (as  the  de- 
fendants aver)  constitute  the  alleged  wrongful  detention.  Those 
matters  make  a  case  of  wrongful  detention,  and  therefore,  upon 
the  complaint,  answer  and  demurrer,  the  plaintiff  is  entitled  to  the 
whole  of  the  precise  relief  prayed  for ;  and  there  are  no  facts  stated 
in  the  answer  which  can  affect,  in  any  manner,  the  nature  or 
extent  of  the  relief  to  which  the  plaintiff  would  be  otherwise 
entitled. 

In  the  Xenia  Brandt  Bank  v.  Lee,  (2  Bosw.,  6M,  and  7  Abb, 
Pr.  R,  872,)  proof  of  the  plaintiff's  claim,  as  alleged  in  the 
complaint,  would  disprove  the  alleged  counterclaim  *,  and  proof  of 
the  alleged  counterclaim  would  disprove  the  plaintiff  fs  alleged 
cause  of -action. 

The  transaction  detailed  in  the  complaint,  put  the  paper  title 
of  the  bills  of  exchange  in  question  in  the  defendant. 
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The  defendant's  counterclaim  (in  that  case)  literally  arose  out 
of  the  transaction  detailed  in  the  complaint  In  other  words,  he 
claimed  title  to  the  bills,  and  sought  to  charge  the  plaintiffs  as 
indorsers  of  them,  by  reason  of  the  several  indorsements  and 
transfers  of  the  bills  detailed  in  the  complaint 

The  allegation  in  the  complaint,  that  the  defendant  took  them 
with  notice  of  the  plaintiff's  title,  and  of  his  own  immediate 
indorser's  breach  of  duty,  and  as  collateral  security  for  a  prece- 
dent debt,  the  answer  denied.  But  whether  he  thus  took  them, 
or  took  them  in  good  faith,  without  the  notice  imputed,  and  for 
value,  were  the  matters  to  be  determined  to  ascertain  what,  in 
truth,  was  the  precise  transaction  which  the  complaint  assumed 
to  detail  with  accuracy,  as  to  its  several  particulars. 

As  they  should  be  determined  the  one  way  or  the  other,  the 
plaintiffs  or  the  dofendant  would  be  entitled  to  recover,  and  the 
right  of  either  to  recover,  as  thus  established,  would  rest  upon  the 
transaction  which  the  complaint  purported  to  describe,  and  which 
it  professed  to  set  forth,  as  the  foundation  of  the  plaintiff's  claim. 

In  the  present  case,  the  only  cause  of  action  in  favor  of  the 
defendants  against  the  plaintiff,  which  can  arise  upon  the  facts 
stated  in  the  answer,  is  for  goods  sold  and  delivered,  and  the 
utmost  relief  the  defendants  can  have,  is  a  judgment  for  the 
balance  due  to  them.  All  the  facts  essential  to  the  establishing 
of  this  cause  of  action  are,  the  sale  and  delivery  of  goods  by  the 
defendants  to  the  plaintiff,  at  his  request,  upon  a  credit  which  had 
expired  before  this  suit  was  commenced,  and  that  there  was  then 
a  balance  due  therefor  of  $100.57,  which  still  remains  due  and 
unpaid.  * 

All  else  which  the  answer  states,  is  irrelevant  to  this  cause  of 
action,  because  it  in  no  way  tends  to  prove  it  This  cause  of 
action  is  not  and  cannot  be  affected  by  the  consideration  that  the 
goods  were  sold  on  the  security  of  this  certificate,  or  by  the  con- 
sideration that  the  certificate  was  left  as  security  after  the  goods 
had  been  sold  and  delivered,  or  that  they  had  been  sold  and 
delivered  without  any  security  of  any  kind. 

All  the  details  stated  in  the  answer,  besides  those  mentioned 
as  essential  to  all  the  cause  of  action  the  defendants  have,  are 
doubtless  stated  upon  the  theory,  that  all  the  facts  alleged,  (if 
admitted  or  proved  to  be  true,)  would  entitle  the  defendants  to 
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all  the  affirmative  relief  which  their  answer  demands.  But  con* 
ceding  that  it  is  settled  by  Payne  v.  Woodhutt,  (aupro,)  that  the 
most  they  are  entitled  to  is  a  judgment  in  personam,  for  the  bal- 
ance due,  then  it  must  be  admitted  that  the  averments  as  to  the 
agreement  for  pledging  the  certificate  as  security,  and  selling 
goods  upon  the  security  of  it,  are  irrelevant,  and  in  no  sense  form 
any  part  of  the  facts  essential  to  or  which  constitute  the  defend* 
ant's  cause  of  action. 

They  are  not  set  forth  in  the  complaint  as  any  part  of  the  trans- 
action  in  which  the  plaintiff's  claim  is  founded.  No  one  of  them 
need  be  proved  to  establish  the  plaintiff's  case.  Proving  a  part 
or  all  of  them  cannot  add  to  or  detract  from  the  strength  of  the 
plaintiff's  claim. 

It  is  not  true,  therefore,  that  the  only  and  whole  cause  of  action 
which  the  allegations  of  the  answer  (if  true)  establish  in  favor  of 
the  defendants  against  the  plaintiff,  arises  wholly  or  in  part  out 
of  any  transaction  which  is  set  forth  in  the  complaint 

Nor  is  it  true  that  proof  of  any  one  fact  or  incident  which  is 
necessary  to  establish  it,  need  be  given  to  prove  the  plaintiff's 
case. 

All  the  claim  and  cause  of  action  which  the  defendants  have, 
is  for  goods  sold  and  delivered  on  a  credit  which  had  expired 
before  this  suit  was  commenced. 

The  plaintiff's  whole  claim  rests,  and  in  the  complaint  is 
alleged  to  rest  on  the  facts ;  that  a  pension  certificate  has  been 
granted  to  him  under  an  act  of  Congress,  which  is  in  the  defend- 
ants' possession ;  and  that  they  wrongfully  detained  it  from  the 
plaintiff.  « 

I  conclude,  therefore,  that  the  only  cause  of  action  which  the 
answer  describes,  does  not  arise  out  of  the  transaction  set  forth  in 
the  complaint,  as  the  foundation  of  the  plaintiff's  claim. 

Nor  is  it  a  cause  of  action  "connected  with  the  subject  of  the 
action."    The  subject  of  the  action  is  the  pension  certificate. 

The  defendants'  cause  of  action  is  in  no  way  connected  with 
that  It  is  in  no  way  dependent  upon  or  affected  by  it ;  nor 
does  it  create  any  lien  upon  or  right  to  it,  or  present  any  ground 
for  relieving  the  defendants  from  any  liability  which  the  facia 
stated  in  the  complaint,  (if  uncontradicted,)  would  impose  upon 
them. 
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I  do  not  think  the  Legislature  intended  or  imagined  that  any- 
thing could  be  set  up  as  a  counterclaim  under  subdivision  1  of 
section  150,  which,  when  established,  would  not,  either  at  law  or  in 
equity,  affect  in  any  way  the  plaintiff's  right  to  the  whole  relief 
which  the  facts  stated  in  his  complaint  would  entitle  him  to 
demand. 

I  think  it  was  the  object  of  that  section  to  enable  a  party 
defendant  to  have  all  the  causes  of  action  in  bis  favor  against  the 
plaintiff,  growing  out  of  a  transaction  set  forth  as  the  foundation 
of  the  plaintiff's  claim  determined,  in  one  action,  whether  those 
claims  on  behalf  of  the  defendant  under  the  preexisting  system, 
were  claims  to  equitable  relief,  or  at  law  or  in  equity  constituted 
a  partial  defense  or  total  bar. 

But  if  the  cause  of  action  on  the  part  of  the  defendants,  when 
established,  could  not  affect  the  plaintiff's  right  to  have  a  judg- 
ment, granting  to  him  affirmatively  all  the  relief  to  which,  on 
proof  of  the  facts  stated  in  his  complaint,  he  would  be  entitled,  I 
do  not  think  it  was  intended  by  that  subdivision  to  allow  such  a 
claim  to  be  set  up  as  a  counterclaim.  (Gleason  v.  Mom%  2  Duer, 
642,  643.) 

But  it  is  possible  that  human  transactions  may  present  a  case  in 
which  a  defendant  may  have  a  counterclaim,  according  to  the  defini- 
tion of  it  given  by  subdivision  1  of  section  150,  and  that  such 
counterclaim,  when  established,  will  not,  according  to  the  present 
rules  of  law,  or  of  equity  jurisprudence,  affect  the  affirmative 
relief  to  which  the  facts  stated  in  a  complaint,  (if  proved  as  set 
forth,)  would  entitle  the  plaintiff 

However  that  may  be,  I  think  the  answer  neither  states  a  defense 
legal  or  equitable,  nor  sets  up  a  cause  of  action  in  favor  of  the 
defendants  against  the  plaintiff,  arising  "  out  of  the  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim," 
within  the  meaning  of  subdivision  1  of  section  150  of  the  Code. 

Judgment  will,  therefore,  be  entered  in  favor  of  the  plaintiff 
against  the  defendants,  upon  the  demurrer. 

Ordered  accordingly. 
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Maesh,  Receiver,  Plaintiff  and  Respondent,  v.  I.  B.  Hussey 
et  al,  Appellants. 

1.  Where  a  receiver  of  the  property  of  a  judgment  debtor  has  received  notes 
made  and  indorsed  by  third  persons  as  being  the  property  of  such  debtor, 
and  subsequently,  as  such  receiver,  brings  a  suit  on  such  notes,  and  one  of 
the  defendants,  who  answers  separately,  obtains  a  verdict,  such  receiver  is 
not  personally  liable  to  pay  the  costs  of  such  defendant,  unless  the  Court 
orders  him  to  pay  them  for  mismanagement  or  bad  faith  in  such  action. 

2,  Where  such  defendant  issues  an  execution  to  collect  the  costs  of  the  indi- 
vidual property  of  the  receiver,  when  the  Court  has  made  no  order  direct- 
ing him  to  pay  them  personally,  it  will  be  set  aside  as  irregular. 

(Before  Bosworth,  Ch.  J.,  Hoffman,  Slosson  and  Monchief,  J.  J.) 
Heard,  June  11th;  decided,  June  25,  1859. 

An  appeal  by  the  plaintiff  from  an  order  denying  a  motion 
made  by  him  to  set  aside  an  execution  for  irregularity. 

William  Marsh,  the  plaintiff,  prior  to  commencing  this  action, 
was  appointed  by  a  Judge  of  this  Court  a  receiver  of  the  pro- 
perty and  effects  of  one  F.  C.  W.  Wedekind.  He  was  so  ap- 
pointed on  proceedings  supplementary  to  execution,  in  an  action 
in  which  one  Benjamin  Marsh  was  plaintiff,  and  said  Wedekind 
was  defendant.  Certain  promissory  notes  made  by  "  I.  B,  Hus- 
sey &  Co.,"  alleged  to  consist  of  the  defendants,  "Isaac  B.  Hus- 
sey and  David  Clark,  had,"  by  indorsement  of  the  payee  thereof, 
come  to  the  possession  of  Wedekind,  and  they  were  delivered  by 
the  latter  to  the  plaintiff  as  such  Receiver. 

In  April,  1856,  the  plaintiff,  as  such  Receiver,  sued  Isaac  B. 
Hussey  and  David  Clark  as  the  makers  of  said  notes,  and  also 
made  the  first  indorsers,  parties  defendants.  The  defendant, 
David  Clark,  separately  answered  the  complaint,  and  at  the  trial 
obtained  a  verdict 

The  moving  affidavit  states,  winter  alia,  that  the  defendant 
Clark,  "  on  the  80th  of  October,  1858,  recovered  a  judgment 
against  this  deponent,  as  such  Receiver  as  aforesaid,  for  $80,  costs 
of  said  action,"  and  on  the  2d  of  November,  1858,  without  any 
order  of  the  Court,  issued  an  execution,  directing  the  amount  of 
the  judgment  to  be  collected  from  the  individual  property  of  the 
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plaintiff;  that  the  plaintiff,  as  such  Receiver,  never  had  any  pro- 
perty or  effects,  except  the  notes  on  which  this  suit  is  brought; 
that  before  said  execution  was  issued,  the  defendants'  attorneys 
demanded  of  him  payment  of  the  judgment,  which  he  refused 
to  pay,  and  stated,  as  the  ground  of  such  refusal,  the  facts  above 
recited.  Bosworth,  Oh.  J.,  before  whom  the  motion  to  set  the 
said  execution  aside  was  made,  denied  it,  and  assigned  the  fol* 
lowing  reasons,  viz. : 

"  The  plaintiff  is  not  an  '  executor,' ( administrator,' '  trustee  of 
an  express  trust,'  nor  *  a  person  expressly  authorized  by  the  sta- 
tute '  to  bring  suits. 

"  He  is  not  protected  by  section  317  of  the  Code  from  the  con- 
sequences which  section  305  visits  upon  a  plaintiff  who  brings 
an  action  for  the  recovery  of  money,  (§  304,  sub.  4,)  and  has  a 
verdict  pass  against  him. 

"  Before  the  Code,  a  Receiver,  who  sued  at  law  without  pre- 
vious leave  of  the  Court,  paid  costs  as  a  matter  of  course.  Sections 
304  (sub.  4)  and  305  leave  him,  in  this  respect,  precisely  as  the 
preexisting  law  did." 

From  the  order  denying  that  motion,  the  plaintiff  appealed  to 
the  General  Term. 

A.  K  Hadley,  for  the  appellant. 

Cited  8  Seld.,  294;  2  id.,  236;  5  id.,  142,  as  holding  that  the 
plaintiff  is  a  trustee  of  an  express  trust ;  and  Laws  of  1845,  (pp. 
90,  91,  §2,)  in  support  of  the  proposition  that  he  is  "a  person 
expressly  authorized  by  statute"  to  bring  an  action. 

To  show  that  the  execution  was  irregular,  he  cited  the  Code, 
§317;  6  Hill,  886;  12  How.  Pr.  R^  801;  id,  805;  9  id.,  844; 
and  5  Duer,  648. 

O.  T.  Jenks,  for  respondent 

By  the  Coubt — Bosworth,  Ch.  J.  The  second  section  of 
chapter  112  of  the  Laws  of  1845,  (p.  91,)  authorizes  a  Receiver 
to  sue  in  his  own  name  for  any  debt,  claim  or  demand  trans- 
ferred to  him,  or  to  the  possession  or  control  of  which  he  is 
entitled  as  such  Receiver.  The  plaintiff  being  a  Receiver,  and 
being  expressly  authorized  by  statute  to  sue  in  his  own  name, 


616  CASE&  IN  THE  SUPERIOR  COURT. 

Stuart  t.  Binate. 

the  notes  in  question,  he  is  notperaomally  liable  to  the  defend- 
ants for  their,  costs  of  the  action,  unless  the  Court  directs  the 
same. to  be  paid  by  him  personally,  "for  mismanagement  or  bad 
faith  in  such  action."  (Code,  §617.)  The  Court  has  not  so 
ordered.  The  execution,  therefore,  was  irregularly  issued.  The 
order  appealed  from  must  be  reversed,  and  the  execution  be  set 
aside. 

Ordered  accordingly. 


James  Stuart  v.  John  Binsse,  Executor,  &c,  of  John  La  Farge, 

deceased. 

1.  Where  a  proposed  case  is  served  it  is  irregular  for  the  adverse  party  to  aerrt 
a  case  drawn  by  himself  as  a  substitute,  by  way  of  amendment 

2.  The  settled  practice  requires  that  the  lines  of  the  proposed  case  be  numbered 
1  '  and  that  the  amendments  should  be  proposed  in  detail ;  that  they  be  written 

on  the  proposed  case,  or  on  a  separate  paper,  with  a  reference  specifying 
the  line  and  page  of  the  original ;  and  that  before  the  case  and  amendments 
are  submitted  for  settlement  the  place  or  passage  where  amendments  are 
to  be  made  or  inserted  be  distinctly  marked  on  the  case  submitted. 

8.  In  addition  to  this,  the  rules  of  Court  (Rules  of  1868,  No.  36)  require 
that  the  .party  proposing  a  oase  or  exceptions  shall  himself  examine  the 
amendments  and  mark  upon  each  his  assent  or  objection. 

4.  The  same  rules  forbid  the  proposal  to  strike  out  large  portions  of  the  ease 
in  mass,  by  a  single  amendment 

6.  If  a  proposed  case  should  be  so  inaccurate  as  to  render  it  practically  impos- 
sible to  correct  it  without  striking  out  the  whole  or  nearly  all  of  it>  a  special 
application  may  be  made  for  leave  to  serve  a  substitute,,  instead  of  making 
as  many  amendments  as  there  are  lines  or  sentences;  but  where  counsel 
act  in  good  faith  this  can  very  seldom,  if  ever,  be  necessary. 
(At  Special  Term,  July  21st,  1859;'  Before  Woodbuft,  J.) 

In  this  action  the  defendant  made  a  case  upon  which  to  more 
for  a  new  trial.    The  plaintiff's  counsel  prepared  an  entire  case 
and  served  it  as  a  substitute,  by  way  of  amendment. 
:   Thereupon  the  defendant  moved  to  set  aside  the  .proposed 
amendment,  and  an  affidavit  was  read  on  the  motion  stating  that 
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the  proposed  case  was  very  inaccurate,  and  that  the  substitute 
proposed  more  nearly  corresponded  with  the  proceedings  on  the 
trial. 

John  A.  Bryan,  for  the  defendant,  in  support  of  the  motion. 

Edward  P.  Cowles,  for  the  plaintiff,  in  opposition  thereto. 

Woodruff,  J.  When  the  proposed  review  of  the  proceedings 
had  upon  a  trial,  requires  that  all  or  a  large  portion  of  the  testi- 
mony be  inserted  in  the  case,  and  that  testimony  is  voluminous, 
the  labor  of  examining  and  settling  it,  when  numerous  amend- 
ments are  proposed,  is  very  great,  and  the  Judge  or  referee  is 
entitled  to  all  the  aid  which  counsel  can  give  by  arranging  the 
papers  so  as  easiest  to  present  to  his  eye  the  precise  difference 
between  the  parties. 

To  this  end  the  settled  practice  requires  that  the  lines  of  the 
case  should  be  numbered,  and  that  the  amendments  proposed 
should  either  be  written  on,  the  case  served  or  upon  a  separate 
paper,  with  a  reference  to  the  line  and  page  of  the  original.  (Mil- 
ward  v*  Hallett,  1  Caines'  B.,  844.)  And  it  is  usual  to  require, 
when  the  amendments  are  on  a  separate  paper,  that  before  the 
case  and  amendments  are  submitted  for  settlement,  each  place  or 
passage  where  amendments  are  proposed  to  be  made  or  inserted 
shall  be  distinctly  marked  on  the  case  submitted. 

And  in  order,  so  far  as  possible,  to  abbreviate  the  labor  of 
settlement,  number  36  of  the  present  Rules  of  Court  requires 
that  the  party  proposing  a  case  or  exceptions  shall  himself  exa- 
mine the  amendments  and  mark  upon  each  bis  assent  or  objec- 
tion thereto. 

These  are  rules  of  convenience,  designed  to  facilitate  the  settle- 
ment of  cases,  and  they  must  be  observed  They  are  inconsistent 
with  a  proposal  by  the  amending  party  to  strike  out  the  whole 
case  and  substitute  another  drawn  by  himself;  and  to  permit  this 
might  lead  to  an  abuse  which  would  render  the  settlement  of  a 
case  most  tedious  and  embarrassing. 

No  doubt  it  would  be  a  saving  of  time  to  the  amending  counsel 
if  he  might  direct  a  scrivener  to  copy  his  own  minutes  of  the 
trial,  and  by  a  single  amendment  propose  to  substitute  it  for  the 
case  served ;  and  this  would  devolve  upon  the  Judge  or  referee 

Bosw.— Vol.  IV.  78 
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the  labor  of  comparison  in  detail,  and  often  when  in  truth  the 
particulars  in  which  the  difference  is  material  are  not  numerous, 
and  might  easily  be  specified.  Besides,  if  it  be  supposed,  (as  may 
often  occur,)  that  the  proposed  case  in  many  particulars  best 
agrees  with  the  Judge's  minutes,  and  in  many  other  particulars 
the  proposed  substitute  is  most  accurate,  the  Judge,  instead  of 
briefly  marking  the  amendments  "  allowed  "  or  "  disallowed,"  will 
be  compelled  to  enter  into  prolix  details  in  the  act  of  settlement, 
specifying,  (with  as  much  labor,  or  perhaps  even  more,  than  if  he 
were  himself  proposing  amendments  to  the  case,)  the  allowances 
or  disallowances  he  makes.  Indeed  he  would  find  it  little  less 
laborious  to  transcribe  the  whole  case,  conforming  it  to  his 
minutes  of  the  trial. 

A  practice  so  inconvenient  could  not  be  tolerated.  It  is  the 
duty  of  the  amending  party  to  specify  in  detail  each  amendment 
which  he  deems  material,  and  to  do  it  so  as  to  lessen,  so  far  as 
possible,  the  labor  of  comparison  and  settlement 

It  can  hardly  be  supposed  that,  where  counsel  are  acting  in 
good  faith,  a  cose  will  ever  be  found  so  inaccurate,  and  a  proposed 
substitute  so  accurate  that  a  single  allowance  or  disallowance 
would  only  be  necessary.  If  such  a  case  should  be  proposed,  the 
Court  might  give  leave  to  substitute  a  new  case.  No  advantage 
in  such  an  instance  would  accrue  to  either  party,  or  to  the  Judge, 
by  requiring  each  line  or  sentence  to  be  separately  amended,  and 
as  many  amendments  proposed  as  there  are  lines  or  sentences 
in  the  case.  When  such  an  instance  occurs  it  may  form  an 
exception  to  the  rule,  to  be  made  the  subject  of  a  special  applica- 
tion for  leave  to  propose  a  substitute;  but  to  entitle  the  party  to 
do  this  he  must  show  that  it  is  not  possible  to  make  all  material 
changes  without  proposing  amendments  which  will  in  substance 
amount  to  a  new  case,  or  which  will  render  the  comparison  and 
settlement  more  prolix  and  tedious  than  to  receive  on  entire  sub- 
stitute. 

The  proper  meaning  and  purpose  of  the  rule  in  like  manner 
forbid  the  striking  out  of  large  portions  of  the  testimony  by  a 
single  amendment,  and,  if  counsel  act  in  good  faith  in  preparing 
the  case,  that  can  rarely  if  ever  be  necessary. 

In  the  present  case,  although  the  affidavit  of  the  plaintiff's 
attorney  states  that  the  proposed  case  is  very  inaccurate,  it  is  not 
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stated  that  there  is  any  difficulty  in  specifying  all  the  amendments 
of  matters  of  substance  in  detail.  Whole  pages  of  the  proposed 
substitute  do  not  differ  materially  from  the  case  as  proposed. 
Indeed  the  language  is  to  a  large  extent  identical. 

In  conformity  with  what  is  unquestionably  the  general  rule  the 
proposed  amendment  (or  substitute)  must  be  set  aside. 

The  plaintiff  may  serve  amendments  in  detail  within  a  reason- 
able time.  The  case  is  very  voluminous,  and  if  every  alteration 
of  language  which  the  present  substitute  suggests  should  be  made 
the  subject  of  a  specific  amendment  the  amendments  will  be  very 
numerous,  but  if  the  counsel  look  only  to  the  substance  of  the 
testimony,  and  not  to  the  mere  form  of  words  used,  there  will  be 
no  difficulty  in  so  proposing  amendments  that  the  examination 
and  settlement  will  not  be  burdensome. 

As  there  is  no  reason  to  doubt  that  the  amendment  here  was 
proposed  in  good  faith,  though  not  in  conformity  with  the  rule, 
I  do  not  charge  the  plaintiff  absolutely  with  the  costs. 

Amendment  set  aside,  with  leave  to  the  plaintiff  to  propose 
amendments  in  proper  detail  within  twenty  days. 

Costs  of  motion  $10,  to  the  defendant,  to  form  part  of  his  costs 
in  the  action,  and  abide  the  event  of  his  recovery  herein. 


William  Cousland  and  F.  E.  Bliss  v.  Dorrance  Davis. 

1.  Where  the  owner  of  stock  pledges  it  as  collateral  security  for  the  payment 
of  a  usurious  loan,  he  may,  on  a  demand  of  the  stock  and  a  refusal  to  return 
it,  recover  its  value  in  an  action  of  trover. 

2.  He  may  maintain  such  action,  notwithstanding  the  pledgee  by  the  terms  of 
the  contract  was  authorized  to  hypothecate  it,  and  had  hypothecated  it  be- 
fore such  demand  was  made. 

3.  Where  a  defendant  is  ordered  to  be  arrested  and  held  to  bail  on  an  affidavit 
stating  positively  a  cause  of  action  which,  per  «,  gives  the  right  to  such  an 
order,  the  order  wyill  not  be  vacated  as  a  matter  of  course,  on  affidavits 
which  merely  deny  the  existence  of  such  cause  of  action. 

(Special  Term,  October  28,  1859.  Before  Bosworth,  Ch.  J.) 

The  defendant  moves  to  vacate  an  order  made  in  this  action 
October  11th,  1869,  requiring  him  to  be  held  to  bail  in  the  sum 
of  $18,000. 
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The  action  is  trover  to  recover  the  value  of  260  shares  of  the 
stock  hereinafter  mentioned.  ( 

The  plaintiffs,  June  21st,  1859,  gave  to  defendant  their  note  at 
three  months  for  $2,500,  and  on  the  18th  of  July,  1859,  their 
further  note  at  three  months  for  $4,000.  They  deposited  with  the 
defendant  on  giving  the  first  note,  and  as  security  for  its  pay- 
ment, 100.  shares  of  "American  Bank  Note  Company  Stock," 
with  authority  to  sell  it  without  notice  on  failure  to  pay  the  note 
at  maturity,  "  and  with  authority  to  use,  transfer,  or  hypothecate 
the  same  at  option,  being  required  on  payment  or  tender  of  the 
amount  loaned  and  interest,  to  return  an  equal  amount  of  said 
stock,  and  not  the  specific  stock  deposited." 

The  plaintiffs,  on  giving  the  second  note,  and  as  security  for 
its  payment  deposited  with  the  defendant  other  160  shares  of  the 
same  stock,  on  the  like  terms,  and  with  like  authority  to  defend- 
ant The  plaintiffs  allege  by  affidavits  that  only  $2,375  was  loaned 
for  the  first  note,  and  $8,800  for  the  second ;  that  each  loan  was 
made  on  a  usurious  agreement;  that  the  difference  between  the 
amount  of  the  notes  and  moneys  loaned  was  the  usurious  sum 
agreed  upon ;  that  a  return  of  the  stock  had  been  demanded  and 
its  return  refused;  and  that  such  stock  was  worth  $13,000. 

The  defendant  in  his  affidavit  alleges  that  he  advanced  in  cash 
$2,875  on  the  first  note,  and  $3,800  on  the  second,  and  that  $125 
was  included  in  the  first  note,  and  $200  in  the  second,  "  for  and 
on  account  of  services  performed  for  plaintiffs  by  deponent  some 
weeks  previous  to  that  time,  and  which  plaintiffs  then  owed  to 
deponent"  He  also  alleges,  that  he  had  hypothecated  the  stock, 
by  virtue  of  the  authority  given  to  him  in  that  behalf;  that 
when  the  plaintiffs  demanded  the  stock  of  him,  the  person  to 
whom  it  was  hypothecated  was  out  of  the  city,  and  that  he  so 
informed  them.  The  affidavits  as  to  the  value  of  the  stock  are 
conflicting,  several  stating  it  to.be  worth  over  $13,000. 

Some  other  matters  contained  in  the  affidavits  are  stated  in  the 
opinion.  <  The  defendant  moves  to  vacate  the  order  of  arrest,  or 
if  that  motion  should  not  be  granted,  to  mitigate  bail. 

B.  F»  Dunning,  for  defendant 

Chapman  &  Hitchcock,  for  plaintiffs. 
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Bosworth,  Oh.  J.  The  defendant  moves  to  vacate  an  order 
made  the  11th  October,  1869,  requiring  him  to  be  held  to  bail  in 
the  sum  of  $13,000. 

The  action  is  brought  to  recover  damages  for  the  wrong- 
ful conversion  by  the  defendant  of  260  shares  of  the  capital 
stock  of  the  American  Bank  Note  Company,  and  which  are 
alleged  to  be  worth  $18,000,  and  to  have  then  belonged  to  the 
plaintiffs. 

The  affidavits  show  that  the  defendant  has  hypothecated  or 
sold  260  shares  of  such  stock,  which  at  the  time  were  the 
property  of  the  plaintiffs.  If  the  defendant  received  these 
shares  from  the  plaintiffs  as  security  for  a  usurious  loan,  and  if 
it  was  a  part  of  the  usurious  agreement  that  these  shares  should 
be  delivered  as  such  security,  and  if  they  were  delivered  by  the 
plaintiffs  arid  received  by  the  defendant,  in  pursuance  of  such 
an  agreement,  then  the  defendant's  possession  was  wrongful 
from  its  commencement,  and  his  disposition  of  the  stock  is 
tortious,  and  he  is  liable  in  this  action.  Schrceppd  v.  Corning^ 
(5  Denio,  236;  2  Seld.,  107,)  are  in  point,  and  controlling 
authorities. 

The  usury  as  effectually  vitiates  that  part  of  the  agreement 
which  authorized  the  defendant  "  to  use,  transfer,  or  hypothecate" 
the  stock,  as  the  part  which  pledged  the  stock. 

Is  a  case  of  usury  made  out?  The  affidavit,  on  which  the 
order  was  granted  states  facts  with  great  precision  and  in  detail, 
which,  if  true,  establish  usury.  It  is  insisted  that  the  defend- 
ant's affidavit  contains  an  explicit  denial  of  the  allegations  in  that 
respect    The  opposing  affidavits,  if  true,  show  usury. 

The  cause  of  action  is  trover;  whether  such  a  cause  of  action 
exists,  depends  upon  the  truth  of  the  allegations  on  the  part  of 
the  plaintiffs  as  to  usury.  If  the  affidavits  of  the  plaintiffs  and 
of  the  defendant  are  in  this  regard  in  direct  conflict,  the  order 
should  not,  for  that  reason,  be  discharged.  (SedeU  v.  Sturtd,  I 
Bosw.,  684.) 

If  the  plaintiff  succeeds  in  this  action,  bis  right  to  an  execu- 
tion against  the  body  of  the  defendant  is  perfect  and  absolute. 
(Code,  §  179,  sub.  1,  §  288.)  The  defendant's  affidavit,  at  most, 
denies  the  existence  of  a  cause  of  action.  Under  the  former 
practice,  where  the  plaintiff  swore  positively  to  a  cause  of  action, 
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the  defendant's  affidavit,  merely  denying  it,  was  disregarded, 
although  he  was,  in  the  discretion  of  the  Court,  permitted  to 
confess  the  cause  of  action  and  avoid  it  (6  Wend.,  624.) 

I  do  not  think  a  defendant  is  entitled  to  have  an  order  of 
arrest,  made  in  an  action  of  trover,  vacated  merely  because  he 
denies  the  cause  of  action ;  its  existence  having  been  sworn  to 
by  the  plaintiff  with  clearness  and  precision. 

But  on  the  papers  before  me,  the  defendant's  allegation  that 
$126  of  one  note,  and  $200  of  the  other,  was  for  so  much  due 
him,  for  services,  is  denied ;  and  what  the  services  are,  or  when 
they  were  rendered,  is  not  stated  by  the  defendant,  and  it  can 
hardly  be  said  that  the  defendant's  affidavit  states  facts,  uncon- 
troverted  or  entirely  satisfactory  in  the  relation  he  gives  of  them, 
to  establish  that  the  agreement  was  not  usurious. 

As  to  the  amount  of  bail  it  is  sufficient  to  say,  that  there  is 
too  much  evidence  that  the  stock  is  worth  $18,000  to  justify  me 
in  reducing  it,  on  the  ground  that  it  is  excessive  or  even  unrea- 
sonable. The  motion  must  be  denied  with  $10  costs  to  the  plain- 
tiffs,  to  abide  the  event  of  this  action. 

From  the  order  denying  the  motion,  the  defendant  appealed 
to  the  General  Term.  The  appeal  was  argued  November  26th, 
1869,  at  a  General  Term  held  before  Boswobth,  Ch.  J.,  and 
Hoffman,  Woodruff  and  Moncbief,  J.  J.,  and  the  order  was 
unanimously  affirmed. 


Burnett  daL  v.  Phalon  et  at 


L  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, where  such  evidence  is  merely  cumulative. 

2.  Where  the  trial  has  been  had  before  the  Court  without  a  Jury,  and  a 
motion  is  made  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
alone,  such  motion  will  be  decided,  on  the  assumption  that  the  Court  found 
the  facts  correctly  upon  the  evidence  given,  and  that  his  conclusions  of  law 

•  upon  the  facta  as  found,  are  free  from  error. 

(At  Special  Term,  October  29,  1859.    Before  Boswobth,  Ch.  J.) 
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The  defendants  move  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence.  The  action  is  brought  bj  the  plaintiffs  to 
restrain  the  defendants  from  imitating  their  trade  mark  and  sell- 
ing a  preparation  of  the  defendants'  manufacture  under  a  label  so 
closely  imitating  the  alleged  trade  mark  of  the  plaintiffs  as  to 
deceive  dealers ;  and  to  recover  damages  for  injuries  to  the  plain- 
tiff, which  they  allege  they  have  sustained  by  reason  of  such 
misconduct 

The  action  was  tried  before  the  Court  without  a  Jury.  The 
Court  decided  in  favor  of  the  plaintiffs,  and  ordered  a  reference 
to  ascertain  the  amount  of  the  plaintiffs'  damages.  Pending  such 
reference,  the  defendants  now  move  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  the  nature  of  which  is  fully  stated 
in  the  opinion  of  the  Court 

Boswobth,  Ch.  J.  This  action  was  tried  before  a  Justice  of 
this  Court  without  a  Jury,  who  decided  "  that  the  word,  noun, 
name,  title  or  device,  iCocoine/  is  a  spurious  and  unlawful  imita- 
tion by  the  defendants  of  the  word,  name,  title  or  device,  'Cocoa- 
ine/  the  aforesaid  trade  mark  of  the  plaintiffs,"  and  adjudged 
that  the  defendants  be  perpetually  enjoined  from  using  either  of 
those  words. 

The  defendants  move  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence ;  that  evidence  consisting  of  the  facts,  that 
M.  Weill  &  Co.,  from  in  1846  into  1865,  at  Strasbourg,  in  Europe, 
manufactured  toilet  soaps  from  cocoanut  oil,  and  used  for  that 
purpose  about  fifteen  casks  of  cocoanut  oil  per  month,  and  made 
and  sold  such  soap  in  cakes  of  different  sizes,  having  impressed 
upon  each  cake  the  words  "  Savon  Cocoi'ne,"  and  that  specimens 
of  it  were  exhibited  at  the  "  Exposition  Universalle  "  in  Paris,  in 
1856,  and  that  such  soap  had  been  extensively  advertised,  Ac. 

In  disposing  of  this  motion,  I  must  assume  that  the  Judge  at 
Special  Term  found  the  facts  correctly  upon  the  evidence  there 

S'ven,  and  that  his  conclusions  of  law  upon  the  facts  he  found  are 
9e  from  error. 

His  decision  as  to  those  matters  must  be  deemed  to  be  correct, 
for  all  the  purposes  of  this  action,  except  upon  an  appeal  to  the 
General  Term,  from  the  judgment,  (to  be  entered  on  bis  de- 

<•> 
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Disposing  of  this  motion,  on  that  assumption,  it  mutt  be  denied. 
It  was  proved  on  the  trial  that  the  woid  "Cocoi'rie"  was  in  a 
French  Dictionary,  and  is  an  adjective.  The  newl y  discovered 
evidence  merely  proves  that  this  adjective  could  be  found  on  soap 
used  in  Europe  as  well  aa  in  the  dictionary;  If  the  fact  that 
there  was  such  a  word  in  existence,  and  in  a  scientific  work,  hi 
connection  with  the  evidence  given  in  relation  to  its  adoption  by 
Phalon  &  Son,  and  the  form  and  style  of  the  label  on  which  they 
impressed  it,  will  not  justify  them  ifc  using  it  as  they  did ;  the 
newly  discovered  evidenoe  cannot  affect  the  force  of  the  evidence 
given  on  the  trial  to  prove  that  "Oocoaine"  is  a  new  term,  and 
was  unknown  to  any  one  until  after  the  plaintiffs  had  invented  it 
Such  evidence  is  purely  cumulative.  If  it  be  law,  as  was  decided 
at  the  Special  Term,  this  motion  should  be  denied. 

If  the  defendants  are  dissatisfied  with  the  decision  there  made, 
either  upon  the  law  or  the  facts,  their  remedy  is  an  appeal.  On 
that  appeal;  an  appeal  from  an  order  denying  the  present  motion 
can  also  foe  heard,  and  thus  the  whole  matter  will  be  brought 
before  the  Court  at  General  Term.  The  main  question  is 
undoubtedly  one  of  interest'  and  importance,  and  if  the  parties 
are  so  disposed,  they  can  facilitate  an  appeal  and  avoid  the  delay 
of  the  reference  ordered  to  ascertain  the  plaintiffs'  damages. 

Motion  denied. 


John  F.  Buwebworth,  Keceiver,  v.  Jomt  W.  Wabth. 

1.  Where,  on  a  motion  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  consisting  of  proof  that  the  footings  of  the  aoooont  contained  in 
the  book  kept  by  the  bank  of  which  plaintiff  is  receiver,  showing  its  daily 
cash  balances,  were  erroneous ;  and  which  footings  had  been  read  to  the 
iury  as  being  accurate ;  a  new  trial  will  be  granted  where  the  judge  is  satis- 
fied by  the  case,  that  if  the  book  so  read  in  evidence  had  contained  accurate 
footings  of  said  account,  the  verdict  would  have  been  for  the  defendant 
(At  Special  Term,  October  29, 1369*    Before  Boawoam,  Oh;  J.) 

The  defendant  moves  at  Special  Term :  on  a  case,  and  on  affi- 
davits of  newly  discovered  evidence,  for  a  new  trial.    The  i 
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is  brought  by  the  plaintiff,  as  Receiver  of  the  property  and  effects 
of  the  Island  City  Bank,  against  one  H.  Anton  Miller,  as  the 
maker,  and  defendant  Warth  as  the  indorser  of  a  note  for  $660, 
dated  June  13, 1867,  at  three  months,  to  recover  the  amount  of 
such  note  and  interest,  which  note  the  Bank  owned  when  the 
plaintiff  was  appointed  Receiver,  (September  26, 1867,)  and  which 
was  then  past  due. 

The  defense  was,  that  on  or  about  the  22d  day  of  August,  1867, 
the  defendant,  Warth,  left  at  the  Island  City  Bank  $800,  to  be 
deposited  to  his  credit,  which  sum  had  not,  in  fact,  been  credited  to 
him  on  its  books,  and  he  claimed  that  this  sum  and  a  balance  (exclu- 
sive of  this  $300)  of  $276.64  standing  on  the  books  of  the  Bank  to 
his  credit,  should  be  set  off  against  the  note,  or  enough  to  satisfy 
it  The  defendant  gave  evidence  tending  to  show,  that  at  the  time 
he  left  the  $300  he  was  in  a  great  hurry,  and  so  stated,  and  put 
the  money  and  his  bank  book  on  the  counter  of  the  Bank,  in  the 
presence  ot,  and  with  the  knowledge  of  an  officer  who  was  accus- 
tomed to  receive  money  of  customers  and  enter  the  deposits. 
There  was  some  slight  evidence  favoring  the  hypothesis  that  the 
money  and  book  were  not  seen  by  any  officer  of  the  Bank  when 
they  were  so  left,  so  that  the  money  was  exposed,  and  liable  to 
be  taken  by  any  one  who  might  have  chanced  to  witness  the 
transaction. 

The  Bank's  book,  showing  its  daily  cash  balances,  and  kept 
by  the  second  Teller,  to  verify  the  accuracy  of  his  account  of 
daily  transactions,  was  produced  and  read  in  evidence.  As  the 
,  entries  in  it,  which  were  read  to  the  jury  as  being  accurate,  were 
footed  up,  they  showed  a  deficiency  of  twelve  cents  in  the  Bank's 
cash  account  on  the  day  of  the  alleged  deposit,  and  on  the  day 
next  subsequent  thereto,  of  $3.24.  The  affidavits  of  newly  dis- 
covered evidence  show,  that  on  a  correct  addition  of  the  items 
entering  into  that  account,  and  which  had  been  so  footed  up  as 
to  show  the  deficiency  of  twelve  cents,  there  was  an  excess  of 
cash  on  hand  at  the  close  of  the  day  of  the  alleged  deposit,  of 
$749.88. 

The  defendant  Warth  also  testified,  that  he  had  promised  Miller 
to  take  up  the  note,  and  that  he  told  the  President  of  the  Bank 
that  he  was  to  pay  it,  and  had  money  enough  in  Bank  to  pay  it, 
and  the  President  said  he  would  take  care  of  it 

Bosw.— VouJV.  79 
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Mo  objection  was  made  against  allowing  the  $275.54  to  be 
credited  upon  tbe  note,  but  tbe  contest  was,  whether  the  $800  had 
been  so  deposited  as  to  bind  the  Bank  and  entitle  Warth  to  have 
enough  of  that  sum  applied  to  satisfy  the  note  in  full.  The  Jury 
found  a  verdict  of  $217.45  for  the  plaintiff.  Tbe  cause  was  tried 
before  Bosworth,  Ch.  in  in  February,  1859, 

Mr.  Andrews,  for  defendant,  Warth. 

0.  A.  Peabody,  for  plaintiff, 

Bosworth,  Ch.  J.  I  think  the  verdict  is  against  evidence,  if 
it  be  assumed  that  the  evidence  shows,  that  on  the  day  on  which, 
as  the  defendant  testified,  he  left  in  the  Island  City  Bank  $300, 
to  be  deposited  to  his  credit,  the  Bank's  balance  account  for  the 
day  showed  an  excess  in  its  favor  of  $749.88.  The  bookkeeper 
testified  that  the  footings  in  the  book  of  the  Bank  produced, 
showed  a  deficiency  against  the  Bank,  of  twelve  cents.  That 
was  true,  and  only  true  because  the  items  were  erroneously 
footed.  He  testified  in  good  faithr  and  his  statement  of  the 
result  shown  by  the  books,  was  taken  as  the  truth  of  the  matter. 

My  conclusion  at  the  trial  was,  and  now  is,  that  if  this  book 
had  not  been  produced  and  the  testimony  given  in  relation  te 
the  fact  above  stated,  which  was  given,  the  verdict  would  have 
been  in  favor  of  the  defendant 

I  think  a  new  trial  should  be  granted  on  the  terms  of  the 
defendant's  paying  the  costs  of  the  trial,  and  that  the  costs  of  the 
subsequent  proceedings  be  costs  in  the  cause,  and  abide  the  event. 
(Kmno&y  v.  The  Harlem  R  It.  Q>.,  8  Duer,  669.) 

Ordered  accordingly. 
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Straus  v.  Schwarzwaelden. 

1.  In  an  action  against  a  defendant  for  criminal  conversation  with  the  plain- 
tiff's wife,  he  may  be  held  to  bail  on  an  affidavit  which  states  a  cause  of 
action,  and  nothing  more. 

2.  Such  an  action  is  one  for  "  injury  to  person,"  within  the  meaning  of  those 
words  as  used  in  section  179  of  the  Code,  subdivision  2. 

(At  Chambers,  November,  1859.  Before  Bosworth,  Ch.  J.) 

The  plaintiff,  on  affidavits  showing  that  the  defendant  had 
been  guilty  of  criminal  conversation  with  the  plaintiff's  wife, 
moved  ex  parte,  in  an  action  brought  to  recover  damages  therefor, 
for  an  order  to  arrest  and  hold  the  defendant  to  bail.  The  Judge 
expressing  some  doubts,  whether  the  defendant  could  be  held  to 
bail,  under  the  Code,  on  an  affidavit  which  stated  merely  a  cause 
of  action,  and  did  not  show  that  the  defendant  was  not  a  resi- 
dent of  the  State,  or  was  about  to  remove  therefrom,  took  the 
papers  for  consideration.  The  next  morning  he  granted  the 
order,  assigning  the  following  reasons : 

Bosworth,  Oh.  J.  If  the  question  were  res  nova,  whether  a 
defendant,  in  an  action  of  crim.  am.,  could  be  held  to  bail  on  an 
affidavit  which  established  a  cause  of  action  and  only  that,  and 
did  not  show  that  the  defendant  was  a  non-resident  of  the  State, 
or  was  about  to  remove  from  it,  I  should  hesitate  about  holding 
the  wrong  to  be  an  injury  to  the  person  of  the  plaintiff  (the  hus- 
band) within  the  meaning  of  section  179  of  the  Code,  subdivision  1. 

It  is  an  injury  to  the  personal  rights  of  the  husband.  But  this 
section  has  been  construed  to  embrace  such  a  cause  of  action, 
under  the  description  of  an  "injury  to  person."  It  was  held 
that  this  language  was  used  in  its  established  legal  signification ; 
and  that  among  injuries  to  person,  are  included  the  abduction  or 
beating  of  a  wife,  or  criminal  conversation  with  her,  for  which 
trespass  vi  et  armis  would  lie  at  common  law  at  the  suit  of  the 
husband.  (4  How.  Pr.  R,  234;  3  Code  B.,  9;  8  Black.  Com., 
139,140;  4  Cow.  R.,  412.) 

An  execution  against  the  body  would,  according  to  the  prac- 
tice as  established  prior  to  the  Code,  issue  as  a  matter  of  course 
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in  such  an  action.  If  a  construction  so  limited  be  given,  that 
an  order  of  arrest  cannot  be  made  on  proof  of  a  cause  of  action 
alone,  it  must  follow  that  no  ca.  sa.  can  be  issued  on  the  judgment 
It  is  difficult  to  believe  that  the  Legislature,  from  any  considera- 
tions of  public  policy,  designed  to  abolish  this  remedy. 

I  am,  therefore,  inclined  to  think,  that  the  construction  given 
by  Mr.  Justice  Parker,  and  subsequently  by  Mr.  Justice  Mason, 
on  consultation  with  his  brethren,  (3  Code  R,  9,)  is  tenable. 
The;  order  applied  for  is  granted. 


D.  and  A.  Sturtevant,  Plaintiffs  and  Appellants,  v.  Brewer 
&  Caldwell,  Defendants. 

1.  In  an  action  against  the  charterers  of  a  vessel  to  recover  the  sum  covenanted 
to  be  paid  for  a  voyage  from  Galveston  to  New  York,  brought  by  an  assignee 
of  the  charter  party  after  the  voyage  has  been  performed,  where  it  appears 
that  the  vessel,  which  by  the  charter  party  was  to  be  kept  by  the  owners 
staunch  and  tight,  was,  at  the  time  the  charter  party  was  executed,  at  Gal- 
veston, in  Texas,  and  S.,  S.  &  Co.,  of  Galveston  advanced  $3,971.43  for  port 
charges  and  putting  the  vessel  in  a  condition  to  perform  the  voyage  for  which 
she  was  so  chartered,  (she  being  disabled  and  in  distress,  and  the  master  hav- 
ing no  moneys  to  repair  her ;)  and  where  it  also  appears  that  8.,  S.  &  Ca  have 
commenced  an  action  in  another  court  in  this  State,  to  establish  a  lien  upon 
the  freight  moneys  earned  on  said  voyage  to  reimburse  their  said  advances 
and  obtained  an  injunction  restraining  the  defendants  from  collecting  any 
of  such  freight  moneys,  and  have  also  obtained  an  order  for  the  appointment 
of  a  receiver  of  such  part  of  said  freight  moneys  as  the  defendants  have 
collected ;  the  plaintiffs  will  be  compelled  to  amend  the  summons  and  com- 
plaint so  as  to  make  said  S.,  &  &  Co.,  parties  defendants,  to  the  end  that 
their  claim  to  such  freight  moneys  may  be  determined  in  this  action,  so  as 
to  conclude  the  present  plaintiffs  in  respect  thereto. 

2.  The  liability  of  the  defendants  to  the  plaintiffs  upon  the  charter  party,  de- 
pends upon  the  question  whether  S.,  S.  &  Ca,  have  a  right  to  all  of  said 
freight  moneys;  and  that  question,  and  to  how  much  of  said  moneys  S.,  S. 
&  Co.  are  entitled,  if  not  to  all  of  them,  should  be  determined  by  a  single 
trial,  so  as  to  conclude  all  the  parties  thereby. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman,  Woodruff  and  Mowcrhf,  J.  J.) 
Heard,  November  26;  decided,  December  17, 1859. 
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James  L.  Ferris  was,  on  the  10th  of  December,  1868,  or 
claimed  to  be  sole  owner  of  the  bark  .Convoy,  and  through  his 
attorney,  G.  A.  Ferris,  entered  into  a  charter  party  with  the 
defendants,  dated  that  day,  chartering  the  vessel  to  them  on  her 
voyage  from  Galveston,  Texas,  to  the  port  of  New  York.  The 
owner  was  to  keep  the  vessel  tight  and  strong,  in  the  usual  lan- 
guage of  such  an  instrument  The  defendants  were  to  provide 
and  furnish  for  such  vessel  cargo  sufficient  for  ballast,  and  were 
to  pay  for  the  charter  or  freight  during  the  voyage  $2,250  on  the 
right  delivery  of  the  cargo  at  the  port  of  New  York. 

The  charterers  were  to  have  sufficient  time  to  take  in  a  full 
cargo  at  the  port  of  Galveston,  Texas,  and  dispatch  in  discharg- 
ing at  the  port  of  New  York. 

Ferris  assigned  this  charter  party  to  the  present  plaintiflfe,  by 
assignment  dated  the  22d  of  June,  1869. 

The  bark  was  at  the  date  of  the  charter  party  in  the  port  of 
Galveston,  where  she  was  loaded  with  cotton,  under  the  superin- 
tendence of  Sorley,  Smith  k  Co.,  her  consignees.  Bills  of  lading 
were  signed  by  her  master,  to  the  order  of  the  shippers,  or  con- 
signing the  cargo  to  various  persons  in  New* York.  She  arrived 
in  New  York  about  the  30th  of  March,  1869. 

Sorley,  Smith  k  Co.,  it  is  alleged,  disbursed  about  the  sum  of 
$3,971.48  for  the  expenses  and  port  charges  of  the  vessel  at 
Galveston.  To  cover  this  they  drew  a  draft  on  the  defendants, 
without  authority,  and  the  acceptance  thereof  was  refused. 

The  defendants  were  proceeding  to  collect  the  freight  when 
they  were  interfered  with  by  the  master,  who  received  $600  of 
such  freight,  and  gave  notice  to  the  consignees  not  to  pay  the 
freight  to  the  defendants. 

By  instrument  dated  April  8,  1869,  the  master  of  the  vessel 
assigned  to  Sorley,  Smith  &  Co.  all  his  interest  in  the  freight  money, 
and  his  lien  thereon,  for  his  advances  and  claims. 

This  action  is  brought  on  the  charter  party  for  the  $2,260. 

The  homeward  freight?  is  stated  to  amount  to  $2,130.  The 
defendants  are  said  to  have  collected  about  $1,000. 

Sorley,  Smith  k  Co.  have  commenced  an  action  in  the  Common 
Pleas  claiming  a  lien  on  the  homeward  freight  to  reimburse  them 
their  advances,  have  obtained  an  injunction  in  said  action  restrain- 
ing the  defendants  from  collecting  any  of  said  freight  moneys ; 
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and  also  an  order  for  the  appointment  of  a  receiver  of  the  freight  i 

moneys  collected  by  the  defendants,  which  injunction  and  order 

are  in  full  force.    The  owner  of  said  vessel  is  insolvent  I 

On  a  motion  made  upon  notice  to  the  plaintiffs,  and  on  the 
hearing  of  which  Sorley,  Smith  &  Co.  appeared  by  counsel ; 

Bosworth,  Ch.  J.,  on  the  26th  of  September,  1859,  on  affidavits 
establishing  the  facts  above  stated,  made  an  order  that  the  plain- 
tiffs in  this  action,  within  ten  days,  amend  their  complaint  and 
summons  by  making  Sorley,  Smith  k  Co.  defendants,  and  insert- 
ing therein  the  proper  allegations  to  show  the  claim  made  by  the 
latter  in  their  action  against  the  present  defendants ;  and  staying 
all  proceedings  in  this  action  until  such  amendments  were  made, 
and  the  amended  summons  and  complaint  were  served  on 
Sorley,  Smith  &  Co.,  or  their  due  appearance  herein. 

From  this  order  the  plaintiffs  appealed  to  the  General  Term. 

R.  H.  Shannon,  for  appellants. 
Jeremiah  Larocque,  for  respondents. 

By  the  Court— Hoffman,  J.  The  claim  of  Sorley,  Smith 
&  Co.  to  a  lien  upon  the  freight,  by  force  of  their  own  advances, 
and  under  the  assignment  from  the  master,  is  apparently  valid. 
In  this  country,  the  master  has  a  lien  on  the  freight  and  cargo 
for  his  necessary  advances  made  and  responsibilities  incurred  in 
a  foreign  port  (Flanders  on  Maritime  Law,  180.)  In  Sorley  v. 
Brewer  &  Caldtvell,  in  the  Common  Pleas,  the  right  is  distinctly 
recognized  by  Mr.  Justice  Hilton,  (18  How.  Pr.  R,  276 ;)  and 
the  lien  upon  the  vessel  in  admiralty  is  sustained  in  Sorley,  Smith 
&  Co.,  by  Justice  Betts,  upon  the  facts  of  the  case. 

This  hen,  if  it  exists  at  all,  will  be  paramount  to  the  title  of 
the  charterers  to  the  freight  Then  the  consequence  will  be,  that 
the  defendants  have  a  valid,  equitable  defense  to  the  action  of  the 
plaintiffs  for  payment  of  the  hire  of  the  ship.  The  fault  or  neglect 
of  the  ship  owner,  in  not  providing  funds  at  Galveston,  caused 
the  existence  of  the  lien,  which  deprives  the  defendants  of  the 
homeward  freight  His  act  has  defeated  the  consideration  oi 
the  promise  to  pay  the  charter  money.  The  equities,  then,  of  the 
parties  seem  to  be,  that  the  plaintiffs  must  allow,  as  against  the 
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demand  on  the  charter  party,  the  amount  of  freight  which  will 
be  necessary  to  discharge  Sorley,  Smith  k  Company's  lien.  This 
the  counsel  appears  to  concede. 

Thus  we  have  the  case  of  the  liability  of  the  defendants  to  the 
plaintiffs  in  this  action  dependent  upon  the  question,  to  whom  the 
home  freight  belongs.  The  act  or  neglect  of  the  plaintiffs'  assignor 
has  vested  third  persons  with  an  apparent  right  to  it,  which  they 
are  asserting.  If  the  defendants  pay  the  charter  money,  they  may 
be  also  compelled  to  pay  the  freight  they  have  received,  or  may 
be  liable  for. 

The  exposition  of  the  122d  section  of  the  Code  appears  to  be, 
that  other  parties  are  to  be  brought  in  when  it  appears  that  their 
rights  in  the  subject  of  the  action  must  be  settled  before  the  rights 
of  the  parties  to  the  suit  can  be  determined.  The  court  cannot 
definitely  and  correctly  say  what  are  the  rights  of  the  parties 
before  it,  in  the  subject  matter  of  the  suit,  until  the  claims  of  others 
to  it  are  determined.  There  are  many  cases  in  which  a  defend- 
ant may  require  other  parties  to  be  brought  in,  so  that  the  judg- 
ment of  the  court  in  the  action  may  protect  him  against  the  claims 
of  such  other  parties.  (McMahon  v.  Allen,  12  How.,  39.) 

The  substantial  point,  and  a  main  object  of  the  action  as  now 
framed,  is  the  determination  of  the  right  to  the  freight  The 
present  seems  to  me  to  be  a  case  in  which  the  defendants  have  a 
right  to  the  presence  of  Sorley,  Smith  &  Co.  for  their  protection.' 
The  act  of  the  plaintiffs'  assignor  gave  rise  to  the  adverse  claim. 

The  existence  of  the  suit  in  the  Common  Pleas,  in  which,  pro- 
bably, every  right  can  be  properly  settled,  is  not>  in  the  present 
stage  of  that  suit,  an  answer  to  the  application  to  re-fornl  and 
perfect  the  action  here, 

I  do  not  examine  whether  this  court  can  proceed  by  publica- 
tion to  bring  in  Sorley,  Smith  &  Co.,  under  the  136th  section, 
subdivision  4,  of  the  Code.  As  observed  by  the  Judge  below, 
they  may,  perhaps,  be  served  here,  or  voluntarily  appear.  They 
did  appear  by  counsel  on  the  motion  below. 

One  of  the  points  made  by  the  plaintiffs'  counsel  on  the  appeal 
is,  that  they  admit  that  the  defendants  are  entitled  to  set  off  the 
amount  of  freight  which  may  be  proved  to  have  been  earned  by 
the  Convoy  on  her  home  voyage  against  the  sum  claimed  under 
the  charter  party. 
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But  the  counsel  did  not  assent  that  such  freight  was  the  $2,130 
as  stated  in  the  complaint  of  Sorley,  Smith  &  Co.  On  the  con- 
trary, he  was  understood  to  say  that  it  was  only  about  $600.  It 
is  necessary  to  settle  the  amount  to  be  deducted,  as  well  as  the 
right  to  a  deduction. 

The  order  must  be  affirmed,  with  costs. 

Ordered  accordingly. 


Augustus  Miles  and  another,  Plaintiffs  and  Respondents,  v. 
Alexander  Clarke,  Defendant  and  Appellant 

1.  A  practising  attorney  i|  disqualified  to  become  special  bait  in  a  civil  action. 

2.  If  such  bail  be  put  in  for  the  defendant,  the  plaintiff  cannot  treat  k  as  a 
nullity:  he  must  except  to  the  bail,  if  he  would  insist  upon  the  disqualifi- 
cation; and,  on  such  exception,  the  bail  will  be  rejected. 

3.  The  Code,  in  prescribing  the  qualifications  of  bail,  has  merely  declared  the 
pre-existing  practice  by  prescribing  in  terms  the  same  requisites  which 
were  essential  by  long-established  rules;  and  it  has  not  removed  the  disa- 
bilities of  attorneys  and  some  other  classes  of  persona  to  become  special 
bail 

(Before  Bosworth,  Ch.  J.,  Woodruff  and  Moncrikf,  J.  J.) 
Heard  December  10;  decided,  December  17, 1859. 

On  exception  to  the  bail  put  m  by  the  defendant  on  his  arrest 
in  this  action,  and  on  appearance  to  justify,  it  appeared  that  the 
bail  was  a  practising  attorney  of  this  Court  and  of  the  other 
Courts  of  this  State.  On  that  ground,  the  bail  was  rejected. 
(See  Case  and  Opinion,  2  Bosw.,  709.)  From  the  order  dis- 
allowing such  bail,  the  defendant  appealed  to  the  General 
Term. 

David  P.  EaU  and  Skeffington  Sanxay,  for  the  defendant  (ap- 
pellant). 

L  Attorneys  were  not  disqualified  to  be  bail  by  the  common 
law.  The  practice  of  excluding  attorneys  is  of  recent  date,  and 
is  founded  entirely  upon  rules  of  the  Court  of  King's  Bench  and 
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Common  Pleas.  (Qeorgev.Barnsley,  1  Chitty  B.,  8,  n ;  Laingv.  Own- 
dak,  1  H.  BL,  76 ;  Boulogne  v.  Vautrin,  2  Cowp.,  828 ;  1  Tidd  Pr. 
230,  270;  1  Dunl.  Pr.,  170;  Grah.  Pr.,  179,  180.) 

In  this  State  the  Supreme  Court  adopted  the  rule  of  the  King's 
Bench.  (15  J.  B.,  585.) 

II.  When  the  statute  has  prescribed  another  practice,  the  rule 
of  Court  is  abrogated.  (Burnett  v.  Pardow,  10  Wend,,  615  ; 
Grah.  Br.y  953;  Walker  v.  Holmes,  22  Wend.,  614;  2  B.  S., 
597.) 

III.  This  is  a  suit  for  relief.  It  is  in  the  nature  of  a  Chancery 
suit,  and  a  solicitor  might  be  a  surety  on  an  appeal  bond. 
(Richardson  v.  Richardson,  5  Paige,  58.) 

IV.  The  Code  of  Procedure  has  abrogated  all  rules  and  prac- 
tice except  that  which  itself  prescribes.  If  the  bail  offered  be 
householders  or  freeholders,  and  worth  the  amount  specified  in  the 
order  of  arrest,  this  Court  has  not  the  pqwer  to  exclude  them 
because  they  are  attorneys.  (§§  194,  469.) 

V.  The  Court  below  erred  in  holding  that  the  Code  had  not  sub- 
stituted a  new  rule.  (Stewart  v.  Howard,  15  Barb.,  26.)  It  is 
error  to  suppose  that  the  Code  was  merely  declaratory  of  the 
affirmative  qualifications  of  bail,  and  that  attorneys  were  disquali- 
fied by  the  common  law. 

The  practice  is  not  "  nearly  three  hundred  years  old,"  as  the 
Justice  in  his  opinion  states,  but  is  founded  in  a  rule  adopted  by 
the  King's  Bench  (12  Geo.  II),  about  one  hundred  yeare  ago. 

Oeo.  W.  Parsons,  for  the  plaintiffs  (respondents). 

L  The  Code  has  not  altered  the  rule  by  which  attorneys  are 
disqualified  to  become  bail. ' 

1.  The  provisions  of  the  Code  are  similar  to  those  of  the  Be- 
vised  Statutes.  (§  11,  title  1,  ch.  6,  part  8.) 

2.  If  it  is  absolutely  true  that  all  persons  possessing  the  quali- 
fications named  in  the  Code  (§  194)  are  sufficient  bail,  then  minors 
and  married  women  may  become  bail. 

II.  There  is  no  hardship  in  excluding  such  bail. 

HI.  The  opinion  of  the  Justice  at  Special  Term  correctly 
states  the  history  of  the  rule  and  the  operation  of  the  Code.  (See 
authorities  there  cited,  2  Bosw.,  709.) 

Bosw.— Vol.  IV.  80 
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By  the  Court— Woodbuff,  J.  We  are  of  opinion  that  the 
order  appealed  from  should  be  affirmed,  upon  the  grounds  stated 
as  reasons  for  the  decision  given  by  the  Justice  by  whom  the 
order  was  made.  (2  Bosw.,  709.) 

We,  therefore,  think  it  unnecessary  to  enter  into  an  extended  dis- 
cussion of  the  point  decided. 

It  will  be  sufficient  to  notice  some  of  the  cases  which  were 
urged  on  our  attention  on  the  argument  of  the  appeal. 

Neither  is  it  important  to  inquire  into  the  antiquity  of  the  rule 
which  prohibited  attorneys  from  becoming  bail ;  but  so  early  as 
in  Michaelmas  term,  1664,'  it  was  ordered  in  the  Court  of  King's 
Bench,  in  England,  that  no  attorney  be  bail  in  that  Court,  and  a 
similar  rule  is  found  among  the  rules  of  the  Common  Pleas  of 
the  same  term.  (Hawkins  v.  Magnate  Doug.,  466,  and  notes.) 
What  was  then  declared  by  the  rules  of  Court,  has  continued  to 
be  the  practice  of  the  courts  in  England  to  the  present  time. 
Whether  this  practice  be  described  as  "  nearly  three  hundred 
years  old,"  or  as  over  two  hundred  years  old,  can  hardly  be 
worthy  the  importance  given  to  that  inquiry  on  the  argument; 
nor  is  there  anything  in  the  books  to  indicate  decisively  whethei 
the  practice  then  had  its  origin,  or  was  at  that  time  reenacted  in 
the  body  of  rules  then  promulgated.  Its  being  found  in  the 
rules  of  that  term  is  not  conclusive  on  that  point;  for  it  appears 
by  the  report  of  Laing  v.  Oundale,  and  the  note  thereto,  (1  H.  BL, 
76,)  and  by  BoUand  v.  Pritehard,  (2  Wm.  BL,  799,)  that  in  1788, 
(6  Geo.,  2,)  the  rule  was  again  promulgated  in  the  Common 
Pleas,  and  by  Boulogne  v.  Fatdrtn,  (Cowp.,  828,)  that  in  1741 
(14  Geo.,  2,)  the  same  rule  was  again  promulgated  in  the  Court 
of  King's  Bench.  (See  Tidd's  Pr.,  title  "  Special  Bail ;"  George  v. 
Barmley,  1  Chitty's  R,  8 ;  1  Taunt  R,  164,  165.) 

It  is  not  denied  that  the  same  rule  of  practice  was  declared  in 
this  State  in  Coster  v.  Watson.  (15  J.  R.,  585.)  The  language 
imputed  to  the  Court  in  the  report  of  that  case,  referring  to  the 
rule  prevailing  in  the  Courts  of  King's  Bench  and  Common 
Pleas,  in  England,  approving  of  the  rule,  and  adding,  "  we  there- 
fore adopt  it,"  is  supposed  to  indicate  that  the  rule  had  not  before 
existed  in  this  State;  but  the  Court,  in  Satterlee  v.  Satterlec,  (8  J. 
R,  827,)  in  reference  to  another  point  of  practice,  state  that  the 
practice  of  the  Court  of  King's  Bench  in  England,  is  the  practice 
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of  the  Supreme  Court  in  those  cases  in  which"  a  different  prac- 
tice has  not  been  established.  Not  only  so,  in  Coster  v.  Watxm, 
if  such  was  not  already  the  binding  practice  in  this  State,  the  bail 
put  in  was  regular,  and  no  attachment  against  the  Sheriff  could 
have  issued  for  want  of  compliance  with  a  rule  to  bring  in  the 
body  for  want  of  bail ;  and  yet  the  motion  for  an  attachment 
was  granted.  The  Court  would  not  adopt  a  new  rule  and  at  the 
same  time  regard  a  previous  proceeding  as  irregular  because  it 
did  not  conform  to  it  The  Court  must  be  deemed  to  have 
recognized  the  existence  of  the  rule,  approved  of  it  and  declared 
its  binding  force,  and  not  to  have  then  announced  it  as  a  future 
guide.  Nor  was  it  then  promulgated  as  a  rule  of  Court;  it  was 
decided  to  be  the  rule  of  practice,  and  the  case  itself  is  a  decision 
and  not*  an  enactment  So  the  subject  was  treated  in  Bailey  v. 
Warden,  (20  J.  &,  129,)  where  the  decision  reported  is,  "We 
have  decided  that  an  attorney  is  not  good  bail  if  excepted  to, 
and  for  the  same  reason  we  think  a  Sheriff  ought  not  to  become 
bail ;  and  such  is  ,the  rule  of  the  English  Courts."  The  Court, 
therefore,  granted  a  motion  to  set  aside  a  justification. 

Although  some  cases  are  referred  to  in  this  State  which  are 
supposed  to  show  that  under  our  present  statutes  the  objection 
cannot  now  be  urged,  it  is  pertinent  to  observe  that  no  case  can 
be  found  in  which  it  is  held  that  an  attorney,  if  excepted  to,  will 
be  held  sufficient  as  special  bail.  The  Revised  Statutes  contain 
no  enactment  inconsistent  with  the  previous  practice.  Unless, 
therefore,  the  Code  of  Procedure  (first  enacted  in  1848)  contains 
in  its  declaration  of  the  qualifications  of  bail  language  which 
should  be  held  to  abrogate  the  rule,  it  is  still  in  force,  for  by  the 
469th  section  of  the  Code,  it  is  only  the  rules  and  practice  of  the 
Courts  which  are  inconsistent  with  the  Code  which  are  abrogated. 

The  Code  in  prescribing  the  qualifications  of  bail  have  simply 
set  down  in  terms  what  were  already,  by  long  practice  and  con- 
stant decision  of  the  Courts,  the  requisites  to  constitute  good 
bail.  On  this  subject  the  Code  simply  embodied  in  the  form  of 
enactment  what  was  already  long  settled.  The  provisions  form 
part  of  a  system,  collected,  digested,  and  in  very  many  particu- 
lars largely  altered  and  improved,  but  in  this  left  unaltered.  In 
our  judgment  there  is  no  warrant  for  saying  that  the  Legislature 
intended  to  change  the  qualifications,  or  affect  the  competency 
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of  bail  in  any  particular.  He  must  still  be  competent  to  enter 
into  a  valid  binding  contract  of  this  description,  and  be  amenable 
to  the  ordinary  process  of  our  courts  of  justice ;  this  we  think  is 
not  doubted. 

It  is  insisted,  however,  that,  inasmuch  as  the  former  settled 
practice  has  been  embodied  in  the  Code  in  the  form  of  statutory 
enactment,  the  courts  have  now  no  power  to  recognize  as  excep- 
tions those  cases  which  were,  by  that  practice,  clear  exceptions. 

We  have  no  hesitation  in  saying  that  the  qualifications  pie- 
scribed  in  the  Code  are  to  be  understood  as  they  were  before  the 
statute  was  enacted,  viz.,  persons  otherwise  -competent  shall  be 
received  as  bail  if  they  reside  in  the  State,  are  housekeepers  or 
freeholders,  and  are  worth  the  requisite  amount  In  this  there 
is  no  inconsistency  with  the  provisions  referred  to. 

Before  considering  the  cases  in  this  State  which  are  supposed 
to  sustain  the  defendant's  claim  herein,  it  is  proper  to  observe 
that  because,  under  the  settled  practice  already  stated,  attorneys 
are  not  sufficient  bail,  it  does  not  follow  that,  therefore,  when  they 
are  put  in  the  bail  piece  as  bail,  the  putting  in  of  such  bail  can 
be  treated  as  a  nullity.  If  excepted  to  they  would  be  rejected, 
but  if  not,  then  for  many  purposes  they  would  be  regarded  as 
bail  to  the  action.  And  this  consideration  will,  we  think,  serve 
to  show  what  is  to  be  deemed  the  true  force  and  meaning  of 
whatever  in  those  cases  is  supposed  to  be  inconsistent  with  the 
views  we  entertain. 

Thus  in  Thomson  v.  Roubtll,  (cited  in  note  to  Doug.  R,  466,) 
an  attorney  became  bail,  the  plaintiff  did  not  except,  but  treated 
it  as  a  nullity.  The  Court  held  that  the  bail  piece  was  not  void, 
and  that  the  plaintiff  by  not  objecting  had  accepted  his  security. 
So  in  BeU  v.  Gate,  (1  Taunt,  161,)  and  Bex  v.  The  Sheriff  of 
Surrey,  (2  East,  181,)  in  which  last  case  the  Court  say,  "  it  is  too 
well  settled  to  admit  of  dispute,  the  plaintiff  must  except  to  the 
bail  and  cannot  consider  it  as  a  nullity." 

The  first  case  urged  upon  our  attention  is  BarneU  v.  Pardvw. 
(10  Wend.,  615.)  In  that  case  no  question  arose  whether  an 
attorney  could  become  bail  or  not.  The  only  point  in  discussion 
was  whether  bail  in  error  could  justify  ex  parte,  without  notice 
to  the  defendant  in  error.  It  does  not  appear  that  the  bail  in 
error  was  an  attorney  or  other  officer  of  the  court     The  decision 
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was,  that  inasmuch  as  the  Revised  Statutes  had  provided  that 
the  sureties  should,  if  excepted  to,  justify  within  ten  days,  by  an 
affidavit  in  a  prescribed  form,  and  a  copy  of  the  affidavit  should, 
before  the  expiration,  of  the  ten  days  be  served  on  the  defendant 
in  error,  (2  R.  S.,  597,  §  85,)  it  was  sufficient  if  there  was  a  com- 
pliance with  the  statute.  — 

In  the  previous  statute  (1  R  L.,  148,  ch.  25,  §  2,)  which  was 
in  substance  a  transcript  of  the  provisions  of  the  English  statute 
of  3  James  I,  chapter  8,  as  modified  by  13th  Charles  II, 
statute  2,  chapter  2,  section  9,  the  sureties  were  to  be  approved 
by  the  court  in  which  the  judgment  was  given,  and  the  practice 
was  for  the  sureties,  if  excepted  to,  to  justify  on  notice.  (4  Burr, 
2501 ;  1  Wils.,  213 ;  8  Durnf.  &  East.,  639.)  In  Moody  v.  Baker, 
(5  Cow.,  414,)  the  Supreme  Court  state  the  practice  to  be  sub- 
stantially as  in  case  of  bail  to  the  action. 

All  the  Court  decided  in  Barnett  v.  Pardow,  is  that  the  Revised 
Statutes  have  prescribed  a  new  form  or  mode  of  justiBcation, 
viz.,  by  affidavit  and  service  of  a  copy,  and  therefore  such  justi- 
fication maybe  ex  parte  without  notice,  since  this  is  a  compliance 
.with  the  statute  and  no  benefit  could  result  from  the  attendance 
of  the  defendant  in  error  at  the  time  and  place  of  justification. 
Whether  an  attorney  was,  under  the  Revised  Statutes,  competent 
to  become  bail  in  error,  was  not  a  question  in  any  manner  be- 
fore the  Court,  and  not  a  word  is  contained  in  the  report  of  the  ' 
case  on  the  subject.  Doubtless  he  yras  incompetent  under  the 
English  practice  within  the  rules  of  6th  and  14th  Geo.  II,  since 
their  phraseology  would  include  bail  in  error.  (See  2  R.  S.,  598, 
§  35 ;  Laws  of  1844,  p.  466,  ch.  312 ;  Laws  of  1845,  ch.  10.) 

The  next  case  cited  is  Walker  v.  Holmes,  (22  Wend.,  614,)  in 
which  it  is  held  that  an.  attorney  may  hecome  surety  for  the  pay- 
ment of  costs  by  a  non-resident  plaintiff;  the  Court,  as  in  the 
last  case  saying  that  the  plaintiff  had  complied  with  the  statute 
which  regulated  that  subject.  (2  R.  S.,  620,  tit  2.)  Before  the 
statute  as  well  as  under  the  statute  the  attorney  was  liable  for 
costs  to  the  extent  of  $100.  (Rules  of  Jan'y,  1799.) 

So  that  it  was  no  change  of  the  rule  on  that  subject  to  hold 
that  an  attorney  could  become  voluntarily  and  expressly  bound 
for  the  costs ;  he  never  was  disqualified.  (Gr.  Pr.,  52  and  508, 
and  cases  in  this  State  and  England  cited ;  2  Cow.,  460 ;  6  Wend., 
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660;  10  id.,  621;  4  J.  R.,  484;  20  id.,-  475;  18  id.,  125;  1 
Hopk.  Ch.  R.,  117 ;  Ch.  Rules  of  1806;  1  John.  Cb.  R,  202.) 

The  remaining  case  cited  is  Studwell  v.  Palmer,  (6  Paige,  67,) 
in  which  the  point  decided  was  that  on  a  motion  to  dismiss  an 
appeal  it  was  not  a  sufficient  ground,  that  one  of  the  sureties  in 
the  appeal  bond  was  a  solicitor. 

It  has  already  been  shown  that  in  the  common  law  courts 
such  bail  was  not  a  nullity,  and  it  had  been  previously  decided 
that  this  was  not  a  ground  for  quashing  a  writ  of  error,  although 
it  would  have  been  a  good  exception.  (Scott  v.  Craig,  1  Wend., 
85.)  The  case  in  Paige,  therefore,  does  not  conflict  with  what 
has  already  been  said.  Besides  the  Chancellor  says,  neither  the 
statute  regulating  appeals  nor  the  rules  of  the  Court  of  Chancery 
contain  any  prohibition  against  a  solicitor  becoming  a  surety  in 
an  appeal  bond.  If  so,  he  was  doubtless  competent  This 
proposition  has  no  application  to  special  bail  in  this  Court,  in 
respect  to  whom,  long  settled  practice  had  declared  attorneys  to 
be  incompetent.  And  we  are  not  aware  of  anything  in  the  Code 
which  makes  the  practice  of  the  late  Court  of  Chancery  on  ap- 
peals to  that  Court  apply  to  bail  to  the  action  in  this  Court 

These  considerations  seem  to  us  to  dispose  of  the  cases  cited, 
and  it  only  remains  for  us  to  say  that,  we  concur  in  the  reasons 
assigned  at  Special  Term  for  holding  an  attorney  incompetent  to 
become  special  bail,  against  the  objection  and  exception  of  the 
plaintiff. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs. 

Ordered  accordingly. 


Thomas  H.  Bate  v.  Lewis  S.  Fellowes  et  al 

.  Prior  to  the  enactment  of  the  Code  of  Procedure,  if  a  plea  puis  damh 
continuance  was  offered  in  due  season  and  was  not  palpably  insufficient  or 
pleaded  for  delay,  it  was  a  matter,  of  course,  to  permit  it  to  be  filed- 
Although  the  plea  was  in  form  by  leave  of  Court,  it  was  so  in  such  case  in 
form  only.  But  such  plea,  if  it  set  up  new  matter  of  defense  not  going 
merely  to  the  plaintiff's  remedy,  waived  the  former  plea* 
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2.  Under  like  circumstances,  leave  should  be  given  to  file  a  supplemental 
answer  which,  under  the  Code,  is  a  substitute  for  a  plea  puis  darrien  con- 
tinuance, and  no  larger  discretion  was  designed  to  be  given  to  the  Court  on 
that  subject  by  the  Code  (§  177)  than  was  previously  exercised  in  respect 
to  such  a  plea. 

3.  Although  the  putting  in  of  a  supplemental  answer  does  not,  under  the  Coder 
necessarily  waive  the  former  answer,  yet,  where  the  matter  sought  to  be 
introduced  thereby  would,  before  the  Code,  have  required  a  plea  puis,  which 
would  have  waived  such  former  answer,  the  Court  may,  where  the  new 
defense  is  of  doubtful  sufficiency  and  of  doubtful  equity,  require  the  defendant 
to  waive  his  former  answer,  and  rest  solely  on  such  new  matter,  as  a  condi- 
tion of  granting  leave  to  file  such  supplemental  answer. 

4  Whether  a  judgment  of  nonsuit  in  a  proceeding  by  way  of  intervention  to 
claim  goods  which  are  attached  by  the  defendant  as  the  property  of  a  third 
person  is,  by  the  laws  of  Louisiana,  a  bar  to  an  action  by  the  intervener 
for  damages  for  taking  the  goods,  is  a  question  offset  to  be  proved,  and  the 
Court  will  not,  on  an  application  for  leave  to  put  in  a  supplemental  answer 
to  set  up  such  a  judgment  rendered  after  the  former  answer,  undertake  to 
determine  that  question  upon  conflicting  affidavits. 

(At  Special  Term,  December  31st,  1859.    Before  Wooimurr,  J.) 

MonoK  by  the  defendants  for  leave  to  file  a  supplemental 
answer.    The  facts  sufficiently  appear  in  the  opinion  of  the  Court 

BarziUai  Shewn,  for  the  defendants,  in  support  of  the  motion. 

David  Dudley  Field,  for  the  plaintiff  opposed. 

Woodruff,  J.  The  defendants  more  for  leave  to  file  a  sup- 
plemental answer  herein,  setting  tip  in  bar  of  the  plaintiff's  action 
a  judgment  rendered  in  one  of  the  courts  of  the  State  of  Louisiana, 
and  alleged  to  be,  by  the  laws  of  that  State,  conclusive  against 
the  plaintiff.  It  appears  by  the  papers  submitted,  that  this  is  an 
action  brought  by  the  plaintiff  to  recover  the  value  of  certain 
goods  taken  by  the  defendants  on  an  attachment  issued  in  New 
Orleans  against  a  third  person  in  the  possession  of  the  goods. 
That  the  plaintiff  claims  that  the  goods  were  his  property  and  not 
the  property  of  the  defendant  in  the  attachment 

By  a  proceeding  authorized  by  the  laws  of  Louisiana,  the 
present  plaintiff  in  that  State,  after  the  seizure,  interposed  a 
claim  to  the  goods  attached,  asserting  title  thereto.  His  claim, 
as  intervener,  was  put  in  issue  and  brought  to  trial,  together  with 
the  principal  suit  in  which  the  attachment  was  issued;  but  the 
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plaintiff,  so  intervening,  offered  no  proof  of  title  and  submitted 
to  a  nonsuit,  and  judgment  of  nonsuit  was  accordingly  entered 
against  him. 

This  judgment  was  entered  since  the  answer  of  the  defendants 
in  this  action  was  put  in. 

If  the  judgment  of  nonsuit  so  entered  in  the  Louisiana  Court 
is  conclusive,  by  the  laws  of  Louisiana,  against  die  plaintiff,  {the 
intervenor  there,)  then  it  is  obvious  that  had  it  been  rendered 
before  the  answer  in  this  action  was  put  in,  and  had  it  been  set  up 
by  the  defendants  in  their  answer,  it  would  have  been  conclusive 
in  the  defendants'  favor,  since  we  should  be  bound  to  give  to  that 
judgment  the  same  force  and  effect  which  it  would  have  if  that 
action  were  prosecuted  in  Louisiana  for  the  taking  of  the  same 
goods. 

But  it  is  entirely  certain  that  a  judgment  of  nonsuit  in  our 
own  courts  does  not,  by  the  laws  of  this  State,  prevent  another 
action  founded  upon  the  same  claim  which  the  party  had  set  up 
in  the  action  wherein  the'nonsuit  was  ordered. 

It  is  further  entirely  certain  that  the  merits  of  the  controversy 
between  these  parties  have  not  in  fact  been  tried.  Whether  the 
plaintiff  was  or  was  not  the  owner  of  the  goods  taken  under  the 
defendants'  attachment,  has  not  been  ascertained  or  settled  upon 
any  proofs  taken  and  submitted  to  the  Louisiana  Court 

The  most  that  has  been  done  is  this :  The  plaintiff  set  up  his 
claim  of  title,  and  had  an  opportunity  to  establish  it  by  proof, 
but  chose  to  retire  from  the  contest,  offer  no  evidence,  and  sub- 
mit to  be  nonsuited. 

The  objection  to  the  present  motion  rests  mainly  on  two 
grounds  alleged  by  the  plaintiff  in  resistance  of  the  motion: 
First,  that  a  judgment  of  nonsuit  is  not,  by  the  laws  of  Louis- 
iana, a  bar  to  another  independent  action  for  the  same  goods, 
and  therefore,  (such  a  judgment  not  being  a  bar  by  our  laws,)  to 
grant  the  motion  would  be  to  permit  the  defendants  to  embarraa 
the  litigation  by  setting  up  an  insufficient  defense,  and  at  the 
same  time  subject  the  plaintiff  to  Jjreat  expense  and  delay  in  pro- 
curing testimony  to  show  what  the  law  of  Louisiana  is  on  the 
subject  And  second,  if  it  be  possible  that>  by  the  laws  of  Louis- 
iana, a  judgment  of  nonsuit  entered  upon  such  an  intervention 
as  Appears  by  the  record  of  the  proceedings  there,  is  by  their 
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laws  a  bar  to  another  action,  the  law  is  harsh  and  inequitable,  . 
and  operates  to  deprive  a  party  of  his  property  by  a  merely 
technical  rule,  when  the  merits  of  his  claim  have  never  been  in- 
vestigated. 

As  to  the  first  objection,  the  affidavits  submitted  are  contra- 
dictory, and  it  is  not  clearly  shown  that,  by  the  laws  of  Louis- 
iana, their  judgment  does  not  bar  a  new  suit,  and  yet  I  shall 
deem  it  very  extraordinary  if  so  marked  an  exception  to  the 
rules  which  apply  to  that  subject,  wherever  the  common  law  pre- 
vails, be  found  to  exist  by  the  laws  governing  the  conduct  of 
judicial  proceedings  in  that  State.  Especially,  since  I  think  it 
quite  clear  that  in  general  a  judgment  of  nonsuit  in  one  action 
is  no  bar  to  another  suit  for  the  same  cause,  by  the  express  pro- 
visions of  their  Code.  Nor  can  I  perceive  any  reason  why  a 
nonsuit,  ordered  upon  such  an  intervention  as  was  had  under 
the  proceedings  on  attachment  against  the  third  person,  should 
conclude  the  plaintiff  any  more  than  a  like  judgment  in  an  action 
for  the  taking  of  the  goods  would  have  done. 

But  I  do  not  deem  it  proper  to  try  this  question  upon  affida- 
vits. Whether  the  nonsuit  is  or  is  not  a  legal  defense,  is  not  a 
mere  question  of  law  which  I  can  judicially  declare.  It  must 
depend  on  proof  of  the  foreign  law,  and  may,  under  proper  in- 
structions, be  a  question  for  a  jury.  I  must,  therefore,  decline 
deciding  this  motion  on  an  assumption  that  the  defense  sought 
to  be  interposed  will  be  insufficient  As  to  the  other  objection, 
viz. :  that  if  the  defense  be  strictly  legal  it  is  not  equitable,  and 
therefore,  since  the  defendants  cannot  interpose  it  without  the 
express  leave  of  the  Court,  that  leave  should  be  withheld,  two 
observations  are  pertinent 

Although  it  is  true  that  a  judgment  of  nonsuit  does  not  neces- 
sarily determine  the  rights  of  the  parties,  and  in  this  case  no 
actual  investigation  of  those  rights  has  ever  been  had,  yet,  if 
the  plaintiff  has  once  set  up  his  title  in  a  court  of  justice,  and 
had  full  opportunity  to  establish  his  rights,  (if  they  exist,)  and 
has  put  the  defendants  to  the  labor  and  expense  of  preparation 
to  show  that  the  plaintiff  has  no  such  rights  or  title,  and  they 
had  procured  and  had  ready  the  evidence  in  Court  for  that 
purpose,  it  is  not  clearly  and  inevitably  unjust  to  deny  to  the 
plaintiff  the  privilege  of  withdrawing  and  afterwards  vexing  the 

Bos*.— Vol.  IV.  81 
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defendants  by  a  new  suit  for  the  same  cause  of  action.  And  if 
by  the  laws  of  Louisiana,  the  failure  of  the  plaintiff  to  offer  any 
proof  of  his  claim,  and  the  judgment  for  (he  defendants  there- 
upon will  conclude  him,  I  cannot  say  that  it  is  palpably  unjust 
and  inequitable  to  permit  the  defendants  to  avail  themselves  of 
that  protection. 

Again,  prior  to  the  enactment  of  our  Code  of  Procedure,  the 
defendants  would  have  been  entitled,  as  of  course,  to  interpose 
this  defense  by  plea  puis  darrein  continuance.  Although  the  plea 
was  in  form  by  leave  of  Court,  yet  it  was  so  in  form  only.  By 
long  settled  practice,  if  the  plea  was  duly  verified,  was  offered  in 
due  season,  and  was  not  palpably  insufficient  or  pleaded  for  de- 
lay, it  was  received  of  course,  I  cannot  think  that,  in  respect  to 
matters  which  might  before  have  been  properly  set  up  by  plea 
puis  darrein  continuance,  and  which  are  offered  in  proper  season, 
the  Code  was  designed  to  alter  the  rule  so  as  to  leave  the  recep- 
tion of  the  plea  open  to  a  larger  discretion  than  the  Courts  pre- 
viously exercised  on  the  same  subject  When  such  a  plea 
would,  on  motion,  have  been  ordered  off  the  files,  on  the  ground 
of  fraud  or  gross  injustice,  the  Court  may  now  refuse  to  receive 
it  as  a  supplemental  answer ;  but  under  the  circumstances  of  this 
case,  I  have  no  doubt  the  plea  now  proposed  would  have  been 
received. 

But  it  was  well  settled  that,  where  a  plea  put*  darrein  continu- 
ance set  up  new  matter  in  defense  of  the  action,  and  not  going 
to  the  plaintiff's  remedy  merely,  it  waived  the  former  plea. 

The  manner  in  which  provision  is  now  made  for  filing  supple- 
mental answers,  has  made  it  doubtful,  at  least,  whether  such  answers 
are  not  in  all  cases  (unless  the  Court  otherwise  orders)  to  be  deemed 
an  addition  to,  and  not  substitutes  for,  the  previous  answers. 
But  I  have  no  doubt  of  the  power  of  the  Court  to  impose  it  as 
a  condition  that  the  defendants  shall,  if  they  interpose  this  new 
defense,  submit  to  the  same  consequences  which  would  have  fol- 
lowed a  plea  of  the  same  matter,  puis  darrein  continuance,  before 
the  Code. 

And  this  is  a  case  in  which  it  is  peculiarly  proper  to  impose 
such  terms.  If  the  defendants  be  permitted  to  avail  themselres 
of  what  was  matter  of  right  under  our  former  system,  they  may 
properly  be  required  to  submit  to  the  same  consequence  which 
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would  have  followed  tinder  that  system  if  they  exercised  the 
right 

Notwithstanding  what  has  been  above  suggested,  I  deem  the 
defense  one  of  such  doubtful  equity,  and  also  of  such  doubtful 
sufficiency,  that  it  is  proper  to  require  the  defendants,  if  they 
insist  upon  it  as  a  defense,  to  rest  upon  that  defense  alone,  and 
take  the  hazard  of  'sustaining  it  The  motion  is,  therefore, 
granted,  with  $10  costs  of  motion  to  either  party  to  abide  the 
event  of  the  suit,  on  condition  that  the  defendants  waive  their 
previous  defense. 


McCbxkry  a  al  v.  Willett,  Sheriff! 

1.  In  an  action  under  the  Code,  brought  against  a  Sheriff  for  the  escape  from 
his  custody  of  a  debtor  imprisoned  on  a  co*  so*,  the  sheriff  is  liable  for  the 
amount  of  such  judgment 

2.  It  is  not  a  defense,  either  total  or  partial,  that  the  debtor  at  the  time  of  such 
escape  was  insolvent 

3.  The  Code,  by  abolishing  all  the  forms  of  pleading  theretofore  existing;  has 
not  affected  the  measure  of  a  Sheriff's  liability,  for  the  escape  from  his  cus- 
tody of  a  debtor  imprisoned  on  execution  against  his  body,  as  declared  by 
2  Revised  Statutes.  (437,  §  6a    [See.  63.]) 

4.  A  complaint  which  states  facta  establishing  the  Sheriff's  liability  for  such 
an  escape,  and  concludes  by  averring  that  the  Sheriff  thereby  became 
indebted  to  the  plaintiff  in  the  amount  of  the  judgment  on  which  the  exe- 
cution issued,  and  that  the  action  is  brought  to  recover  that  sum,  and  prays 
judgment  for  that  sum,  indicates  clearly  that  the  action  is  brought  under  2 
Revised  Statutes,  (437,  §  66,  [63,])  to  recover  the  sum  authorised  by  that 
section.    • 

(At  Special  Term,  January,  1860.   Before  Boswown,  Gh.  J.) 

This  is  a  demurrer  by  the  plaintiffs  to  a  part  of  defendant's 
answer,  which  is  pleaded  as  a  separate  defense.  The  facts  appear 
folly,  in  the  following  opinion. 

A.  Matthews^  for  plaintiffs. 

A.  J.  Vandcrpodj  lor  defendant 
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Boswobth,  Ch.  J.  The  complaint  states  the  recovery  of  a 
judgment  by  the  plaintiffs  against  one  Gottschalk  Brown,  and 
facts  showing  a  right  to  an  execution  thereon  against  the  body  of 
Brown,  the  issuing  of  such  an  execution  to  the  defendant,  as 
Sheriff  of  the  county  of  New  York,  the  arrest  by  him  of  Brown 
on  such  execution,  and  an  escape  of  Brown  from  the  custody  of 
the  defendant  after  such  arrest  was  made. 

The  defendant  pleads  as  a  separate  defense,  the  insolvency  of 
Brown  in  mitigation  of  damages.  To  this  part  of  the  answer 
the  plaintiffs  demur,  on  the  ground  that  it  does  not  state  facta 
constituting  a  defense,  either  total  or  partial. 

The  point  of  the  defendant's  argument  is,  that  as  the  Code  has 
abolished  all  the  forms  of  action  existing  at  the  time  it  took  effect; 
that  it  has  abolished  the  action  of  debt  given  by  2  Revised 
Statutes,  (437,  §  63,)  and  compelled  the  plaintiffs  to  resort  to  an 
action  on  the  case,  and  therefore  has  restricted  their  right  to 
recover,  to  the  damages  actually  suffered ;  and  that  in  an  action 
on  the  case,  it  was  always  competent  for  the  Sheriff  to  prove  the 
insolvency  of  the  debtor  who  had  so  escaped. 

This  Court,  in  Renick  v.  Orser,  (4  Bosw.,  384,)  held  that 
section  140  of  the  Code,  by  abolishing  "  all  the  forms  of  pleading" 
theretofore  existing,  had  not  affected  the  measure  of  a  Sheriff's 
liability,  for  the  escape  of  a  person  committed  on  a  ca.  so.,  as  de- 
clared by  2  Revised  Statutes.  (437,  §  66.  [Sec.  63.]  ) 

I  see  nothing  in  the  system  of  practice  established  by  the  Code, 
or  in  the  provisions  of  the  Code,  favoring  the  idea  that  it  was 
designed  to  modify  or  abrogate  rights  as  established  by  preexist- 
ing law.  The  design  was  to  simplify  the  forms  of  procedure,  and 
that  only,  when  not  otherwise  declared  by  the  Code  itselt 

Section  468  [388]  of  the  Code  declares  u  that  all  rights  of  action 
given  or  secured  by  existing  laws,  may  be  prosecuted  in  the 
manner  prescribed  by  this  act."  Section  471  [390]  declares  that 
the  second  part  of  the  Code  shall  not  affect  "any  existing  statu- 
tory provisions  relating  to  actions,  not  inconsistent  with  this  act, 
and  in  substance  applicable  to  the  actions  hereby  provided." 

Section  291  [246]  declares  that  "  the  existing  provisions  of 
law,  not  in  conflict  with  this  chapter,  (ch.  1,  of  title  DL,)  relatr 
ing  to  executions  and  their  incidents,  *  *  the  powers  and 
rights  of  officers,  their  duties  thereon,  and  the  proceedings  to 
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enforce  those  duties,  and  the  liabilities  of  their  sureties,  shall 
apply  to  the  executions  prescribed  by  this  chapter." 

The  complaint  alleges  the  recovery  of  a  judgment  against 
Brown  for  $4,876.09,  and  after  stating  facts  showing  the  Sheriff's 
liability  for  the  escape  of  Brown,  proceeds  thus:  "Wherefore 
the  plaintiffs  aver  that  said  defendant,  as  such  Sheriff,  became 
indebted  to  the  said  plaintiffs  in  the  said  sum  of  $4,876.09,  for 
the  recovery  of  which  this  action  is  brought^"  and  demands 
judgment  for  that  sum. 

This  is  a  clear  indication  that  the  plaintiffs  sue  under  2  Re- 
vised Statutes,  (437,  §  66,  [63,]  )  to  recover  the  precise  sum  which 
that  section  declares  a  plaintiff  (in  such  a  case  as  it  describes)  is 
entitled  to  recover  as  a  matter  of  course  and  of  right 

In  Hutchinson  v.  Brand,  (5  Seld.,  208,  210, 211,)  the  Court  said : 
"  The  permitting  of  the  defendant  to  go  at  large  after  his  arrest 
upon  the  process,  and  before  his  actual  commitment  within  the 
four  walls  of  the  prison,  was  an  escape,  entitling  the  plaintiff  to 
recover  his  whole  debt  against  the  Sheriff  (2  R  S.,  437,  §  63 ;  8 
Wend.,  545.)" 

While  it  does  not  appear  that  the  question  of  the  debtor's 
insolvency  was  attempted  to  be  proved  in  that  case,  as  a  ground 
for  mitigating  damages,  it  is  nevertheless  quite  evident,  from  the 
language  of  the  Court,  that  it  did  not  imagine  that  the  new 
system  of  pleadings  affected  the  measure  of  the  Sheriff's  liability, 
for  the  escape  from  his  custody  of  a  debtor  arrested  on  a  ca.  so. 

Renick  v.  Orser,  (supra,)  requires  me  to  sustain  the  demurrer, 
and  I  think  the  views  above  suggested  furnish  some  additional 
reasons  supporting  the  decision  made  in  that  case. 

Judgment  is  ordered  in  favor  of  the  plaintiffs  on  their  demurrer. 
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Kedenbubgh  et  al  v.  Morgan. 

It  was  decided  in  this  case,  that  in  an  action  on  contract  for 
the  recovery  of  money,  no  execution  can  be  issued  on  the  judg- 
ment, against  the  body  of  the  defendant,  unless  prior  to  judgment 
an  order  was  made  to  arrest  and  hold  him  to  bail 

Heard  at  Chambers,  before  Moncrief,  J.     • 

Heard  in  General  Term,  before  Bosworth,  Ch.  J.,  and  Wood- 
ruff,  Piekrepont  and  Moncrief,  J.  J.,  December  SI,  1859; 
decided,  January  14, 1860. 

See  the  points  decided,  in  the  index  to  this  volume,  under  the 
title,  "Practice— Arrest" 

And  see  the  motion  and  appeal  reported  at  length,  with  the 
opinion  of  the  Court  at  General  Term,  in  18  How.  Pr.  R,  469. 


Thb  Bank  op  Toronto  v.  William  B.  Hunter. 

1.  Although  at  law,  one  who  accepts  a  bill  for  the  accommodation  of  the 
drawer,  is  regarded  in  favor  of  a  bona  fide  holder  as  the  principal  debtor, 
yet  as  between  such  acceptor  and  the  drawer,  the  former  stands  in  the  rela- 
tion of  surety,  and  in  equity  he  is  entitled,  on  payment  of  the  biD,  to  be 
subrogated  to  the  position  of  such  holder  of  the  bill,  in  respect  to  any  secu- 
rities of  the  drawer  held  by  such  holder  to  secure  the  payment  thereof 

2.  Hence,  in  an  action  against  the  accommodation  acceptor  by  a  non-resident 
holder  of  the  bill,  the  drawers  having  become  insolvent,  the  defendant  may, 
under  the  Code,  (which  authorizes  the  Court  to  give  equitable  as  well  as 
legal  relief  in  the  same  action,)  put  in  an  answer  in  the  nature  of  a  crosi 
bill  in  equity,  demanding  such  subrogation  upon  payment  of  the  amount 
due  to  the  plaintiffe. 

(At  Special  Term,  January  14th,  1860.    Before  Woodrutf,  J.) 
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Demurrer  to  the  defendant's  answer.  The  plaintiff  is  a  foreign 
corporation,  doing  business  in  Toronto,  Canada.  The  action  is 
brought  against  the  defendant,  as  acceptor  of  a  bill  of  exchange. 
The  answer  avers  that  the  bill  was  accepted  solely  for  the  accom- 
modation of  a  firm  of  Tisdale  k  Co.,  the  drawers  thereof)  with- 
out any  consideration,  and  this  was  known  to  the  plaintiffs  when 
they  took  the  bilL  That  securities  belonging  to  the  drawers 
were  lodged  by  the  latter  with  the  plaintiffs  to  secure  the  payment 
of  the  bill ;  that  such  securities  are  sufficient  to  provide  for  the 
payment  of  the  bill,  that  the  drawers  of  the  bill  are  insolvent; 
that  the  defendant,  has  offered,  and  he  in  the  answer  offers  to  pay 
to  the  plaintiffe  the  amount  of  the  bill  on  a  transfer  to  him  of  audi 
securities;  and  the  defendant  prays,  that  on  payment  of  the  amount 
due  to  the  plaintiffs,  a  transfer  of  such  securities  be  made  for  his 
indemnity,  by  way  of  subrogation  to  the  rights  of  the  plaintiffe  in 
respect  thereto. 

Hinsdale,  Swan  and  Sands,  for  the  plaintiffe, 

In  support  of  the  demurrer,  cite  Fentum  v.^Poooch,  (5  Taunt; 
192,)  Murray  v.  Judah,  (6  Cow.,  484,)  Grant  v.  EUiootL  (7 
Wend.,  227.) 

I.  The  acceptor  is  to  be  treated  as  principal,  and  not  as  surety. 

EL  The  defendant  should,  before  suit  brought,  have  made  an 
unconditional  tender  of  the  amount  due,  and  filed  an  original  bill 
after  such  tender.  {Hayes  v.  Ward,  4  Johns.  C.  R,  128.) 

IIL  The  right  of  subrogation  depends  upon  various  condition^ 
and  cannot  be  examined  in  this  suit 

Wm.  K  Leonard,  for  the  defendant 

I.  In  equity,  the  defendant  was  surety  merely,  and  the  plaintiffe 
knew  it 

IL  The  right  of  the  defendant  to  subrogation  is,  in  equity, 
clear,  and  the  plaintiffs  cannot  divert  the  securities  even  with  the 
consent  of  the  drawers,  so  as  to  deprive  defendant  of  indemnity. 

IIL  No  actual  tender  before  suit  brought  was  necessary. 
{Cherry  v.  Monro,  2  Barb.  C.  R,  618.) 

Woodruff,  J.  Although  at  law  the  defendant  is  to  be 
regarded  as  the  principal  debtor,  as  between  him  and  the  plaintiffe, 
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yet  as  between  himself  and  Tisdale  &  Co.,  the  drawers  of  the  bills, 
he  stands  in  the  relation  of  surety  for  such  drawers,  and  in  respect 
of  any  securities  belonging  to  the  drawers  held  by  the  plaintiffii 
to  secure  the  payment  of  the  bills,  his  equity  is  the  same  as  it 
would  be  if  his  suretyship  appeared  on  the  face  of  the  bills. 

If,  in  ignorance  that  the  defendant  was  a  mere  accommodation 
acceptor,  the  plaintiffs  have  given  any  further  credit  to  Tisdale  & 
Co.  in  reliance  on  those  securities,  which  should  defeat  the  defend 
ant's  pima  facie  equitable  right  of  subrogation,  it  will  be  for  the 
plaintiffs  to  set  it  up  for  that  purpose ;  but,  taking  the  facts  as 
they  are  stated  in  the  answer,  to  be  true,  I  thipk  the  defendant's 
right  of  subrogation  to  be  clear.  And  as  the  principal  debtors 
are  insolvent,  and  the  plaintiffs  are  a  foreign  corporation  coming 
into  our  jurisdiction  for  the  purpose  of  collecting  the  debt,  and 
whom,  if  the  defendant  first  pays  the  bills  he  cannot  reach  by  any 
process  of  our  Courts,  he  would  in  respect  of  his  right  of  subro- 
gation be  remediless,  if  he  might  not,  by  his  answer,  in  the  nature 
of  a  cross  bill  in  equity,  assert  and  maintain  his  claim  to  affirm- 
ative relief,  under  sections  150  and  274  of  the  Code. 

There  is  no  well  founded  objection  to  the  determination  of  all 
the  rights  of  the  parties,  legal  and  equitable,  in  relation  to  the 
same  subject  matter  in  one  suit,  and  as  the  right  claimed  by  the 
defendant  to  be  subrogated  to  the  position  of  the  plaintiffs  upon 
payment  of  the  debt  for  which,  in  equity,  he  is  surety  only,  is,  I 
think,  clear,  the  demurrer  of  the  plaintiffe  to  his  answer  must  be 
overruled;  with  costs ;  but  with  leave  to  the  plaintiffs  to  withdraw 
the  demurrer  and  reply,  if  so  advised  upon  payment  of  the  costs 
of  the  demurrer  and  proceedings  thereon.  (Curtis  v.  Tyler  el  ai, 
9  Paige,  432;  Wilkes  v.  Harper,  2  Barb.  C.  R,  888 ;  Jfotfiewv. 
Aikin,  1  tJomst,  695 ;  Pitts  v.  Qmgdon,  2  id.,  854;  Eddy  v.  Tnr 
ver,  6  Paige,  521 ;  Cherry  v.  Monro,  2  Barb.  C.  R.,  618.) 

Ordered  accordingly. 
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Charles  French  v.  James  C.  Willet,  Sheriff,  &c.' 

L  In  an  action  against  a  Sheriff  for  not  delivering  to  his  successor  in  office  a 
prisoner  taken  by  him  and  committed  to  jail  on  an  execution  against  the 
body,  averred  to  have  been  duly  issued  upon  a  judgment  in  an  action 
brought  to  recover  a  debt  which  was  fraudulently  contracted,  it  is  not  es- 
sential that  the  complaint  should  also  state  that  an  order  for  the  arrest  of  the 
defendant  was  obtained. 

2.  Where  an  execution  is  regular  on  its  face  and  there  is  no  defect  of  juris- 
diction, neither  iriegularity  nor  error  in  issuing  the  execution  will  justify 
the  Sheriff  in  refusing  or  neglecting  to  execute  it 

3.  Otherwise  if  the  execution  be  void. 

4  A  complaint,  which,  after  stating  the  due  commitment  of  the  prisoner  by 
the  defendant  as  Sheriff  to  the  county  jail,  then  proceeds  to  Btate  the  ex- 
piration of  the  term  of  the  defendant's  office,  the  election  of  a  new  Sheriff; 
the  due  qualification  of  the  latter  and  the  service  upon  the  defendant  of  the 
certificate  of  the  County  Clerk  that  such  new  Sheriff  had  qualified  and 
given  the  security  required  by  law,  (2  R  S.,  438,)  and  avers  that  the  de- 
fendant did  not,  within  ten  days  after  such  service,  deliver  to  the  said 
new  Sheriff  the  prisoner,  then  in  the  defendant's  custody  on  the  said  exe- 
cution and  confined  within  the  jail  liberties,  shows  a  clear  and  explicit 
neglect  of  duty  and  violation  of  the  statute  for  which  the  defendant  is 
liable,  and  is  enough  to  put  the  defendant  to  his  defense. 

(At  .Special  Term.    Before  Woodbujt,  Ch.  J.,  January  19th,  1860.) 

Demurrer  to  complaint,  on  the  ground  that  the  same  does 
not  state  facta  sufficient  to  constitute  a  cause  of  action  against 
the  defendant 

The  complaint  stated  the  recovery  of  a  judgment  by  the  plain- 
tiff in  this  Court  for  $12,588.56  against  one  Plin  White.  That 
the  action  was  brought  to  recover  the  amount  of  a  debt  fraudu- 
lently contracted,  the  issuing  to  the  defendant  of  an  execution 
against  the  property  of  the  said  White,  and  its  return  by  the 
defendant  unsatisfied.  That,  thereupon,  on  the  14th  of  April, 
1856,  an  execution  against  the  person  of  the  said  White  was 
duly  issued  to  the  defendant,  who  was  then  Sheriff,  and  was  de- 
livered to  him  as  Sheriff  by  which  he  was  required  to  arrest  the 
said  White  and  commit  him  to  the  jail  of  the  county  until  hq 
should  pay  the  judgment  or  be  discharged  according  to  law. 
That  the  defendant,  as  such  Sheriff,  arrested  the  said  White  on 

Bosw.— Vol.  IV.  82 
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the  said  execution  and  committed  him  to  the  said  jail.  That  on 
the  1st  of  January,  1859,  the  defendant's  term  of  office  as  Sheriff 
expired,  and  that  a  new  Sheriff,  to  wit,  John  Kelly,  was  elected 
Sheriff  in  his  place,  and  duly  qualified  and  gave  the  security 
required  by  law.  That  the  certificate  of  the  clerk  of  the  city 
and  county  under  his  official  seal,  that  the  said  Kelly  had  duly 
qualified  and  given  security  was  duly  served  on  the  defendant 
on  the  11th  day  of  January,  1859.  And  that  "the  defendant 
did  not*  within  ten  days  after  the  service  on  him  of  such  certifi- 
cate, deliver  to  his  successor,  the  said  new  Sheriff,  the  said  Flin 
White  who  then  remained  in  the  custody  of  the  said  defendant 
on  the  said  execution  confined  within  the  liberties  of  the  jail  of 
the  city  and  county  of  New  York." 

Wherefore,  the  plaintiff  prays  judgment  for  the  sum  of  $12,- 
588.56,  with  interest  thereon;  damages  by  him  sustained  by 
reason  of  the  premises,  with  his  costs,  Ac. 

A.  J.  Vanderpool)  for  the  defendant  in  support  of  the  demurrer. 

I.  The  plaintiff  has  not  shown  a  valid  execution  against  the 
person.  The  complaint  does  not  aver  that  an  order  of  arrest 
was  obtained,  nor  a  judgment  for  a  cause  6f  action  which  per  se 
warrants  an  arrest,  nor  facts  showing  that  an  order  of  arrest 
might  have  been  obtained.  (Chrwin  v.  Fredana\  2  Seld.,  560 ;  6 
How.,  241 ;  Alden  v.  Garscn,  4  Abb.,  102.) 

*  Whenever  the  execution  is  void,  that  is  a  defense  to  the  Sheriff 
(Jones  v.  Pope,  1  Saund.  R,  88  [6]  ;  Turner  v.  Eyles,  8  Bos.  k 
Pul.,  456;  Brassier  v.  Jones,  8  B.  &  C,  124;  Edwards  v.  Lucas,  5 
id.,  889;  Qinochio  v.  Orser,  1  Abb.,  488.) 

The  allegation  that  the  action  was  brought  to  recover  the 
amount  of  a  debt  fraudulently  contracted  is.  not  sufficient.  A 
demurrer  admits  only  facts  which  are  well  pleaded.  (WdUy. 
Jewett,  11  How.,  242 ;  Graham  v.  Machado,  6  Duer,  514;  Law- 
rence v.  Wright^  2  id.,  678.) 

II.  The  question,  what  is  an  escape,  is  now  defined  by  statute. 
(2  R  S.,  434,  §  47,  4S7>  §§  61-68 ;  8  id.,  746,  note  to  %  47.) 

Escapes  must  now  be  actual.  (Johnson  v.  Macon,  1  Wash.  R, 
[Ctof  App.,  Va.]4.) 
White  did  not  escape.    No  escape  is  alleged. 
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HI.  The  failure  of  the  old  Sheriff  to  deliver  over  the  prisoner 
does  not  relieve  him  from  custody.  The  new  Sheriff  may  take 
him  and  may  compel  the  delivery  of  the  process,  Ac.  (2  R.  S., 
489,  §  78.) 

The  statute  gives  no  action  against  the  Sheriff  for  not  deliver- 
ing, nor  has  it  declared  that  it  shall  be  deemed  an  escape.  Such 
neglect  does  not  work  a  general  jail  delivery. 

Until  the  prisoners  are  delivered  they  remain  in  the  custody 
of  the  old  Sheriff.  (Hempstead  v.  Weed,  20  J.  R.,  64;  Carry  v. 
Worthy,  2  Jones  [N.  C]  R.,  104.)  Our  statute  is  only  declara- 
tory of  the  common  law  rule.  (See  Revisers'  Notes,  8  R.  S.,  748, 
note  to  §  69;  Partridge  v.  WesterveU,  18  Wend.,  600 ;  Arthur  v. 
Bokenham,  11  Mod.,  150 ;  see  also  Hind*  v.  Doubleday,  21  Wend., 
228;  28  Barb.,  614.) 

Jno.  K  Parsons,  for  the  plaintiff. 

I.  The  statute  peremptorily  requires  the  old  Sheriff  to  deliver 
to  his  successor  all  persons  confined,  &o.,  within  ten  days  after 
service  of  the  certificate  of  the  County  Clerk.  (2  R.  S.,  488,  §§ 
88,89,90.) 

II.  A  person  confined  on  civil  process,  if  not  so  delivered  to  the 
new  Sheriff,  is  at  liberty  to  go  at  large,  and  the  new  Sheriff  can- 
not control  him.  (Hinds  v.  Dovbleday,  21  Wend.,  228 ;  Partridge 
v.  Westervdt,  13  id.,  600 ;  Crocker  on  Sheriff,  5,  §  7.) 

Woodruff,  J.  1.  The  179th  section  of  the  Code  of  Procedure 
authorizes  the  arrest  of  a  defendant  when  he  has  been  guilty  of 
a  fraud  in  contracting  the  debt  for  which  the  action  is  brought 
The  288th  section  provides  that  an  execution  against  the  person 
of  the  judgment  debtor  may  be  issued  "if  the  action  be  one  in 
which  the  defendant  might  have  been  arrested  as  provided  in 
section  179." 

The  averment  that  the  plaintiff  recovered  a  judgment  in  an  action 
against  the  defendant  therein,  which  action  was  brought  to  recover 
the  amount  of  a  debt  fraudulently  contracted,  shows  a  case  in 
which,  therefore,  by  the  terms  of  sections  179  and  288,  the  plain- 
tiff had  a  right  to  have  an  execution  against  the  person  of  the 
defendant  The  court  had  jurisdiction  of  such  an  action,  and 
power  to  issue  such  an  execution  in  the  case  which  is  stated. 
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The  farther  averment,  that  the  execution  was  duly  issued,  is,  at 
most,  all  that  is,  as  against  the  Sheriff,  necessary  to  show  that  it 
was  his  duty  to  execute  the  writ  Such  an  execution  is  regular 
on  its  face,  and  is  issued  by  competent  authority ;  and,  upon  the 
facts  alleged,  the  plaintiff  was,  prima  facie,  entitled  thereto. 

If  it  was  necessary  to  the  regularity  of  an  execution  against 
the  person  of  the  debtor  that  an  order  of  arrest  should  have  been 
previously  obtained,  it  does  not  follow  that  such  an  execution 
would  be  void  though  issued  without  such  an  order.  That  ques- 
tion relates  to  the  regularity  of  the  process,  and  to  its  legal 
validity,  as  against  the  debtor.  He  may  acquiesce  therein,  or 
may  move  to  discharge  the  process;  but  where  there  is  no  defect 
*)f  jurisdiction,  neither  irregularity  nor  error  in  issuing  the  execu- 
tion will  justify  the  Sheriff  in  refusing  or  neglecting  to  execute  it 

This  doctrine  has  been  often  discussed  in  the  analogous  case 
of  actions  against  a  Sheriff  for  the  escape  of  a  prisoner  taken  on  a 
ca.  8cl  In  such  an  action,  the  Sheriff  cannot  require  the  plaintiff 
to  allege  affirmatively  the  successive  steps  upon  which  the  regu- 
larity of  the  process  depends,  no  more  than,  on  refusal  to  execute 
an  order  of  arrest  before  judgment,  he  can  require  the  plaintiff  to 
allege  that  the  Justice  approved  die  sureties  taken  on  granting 
such  an  order.  As  to  the  Sheriff,  the  process  being  regular  on 
its  face,,  and  the  Court  or  Justice  having  jurisdiction,  omnia  pre- 
sumuntur  rite  esse  acta. 

This  distinction  between  void  process  and  that  which  is  irregu- 
lar, erroneous  and  voidable,  is  familiar,  and  was  substantially 
conceded  on  the  argument  (Bushds  case,  Cro.  Eliz.,  188,  where  a 
ca.  sa.  had  been  issued  more  than  a  year  and  a  day  after  judgment 
without  a  previous  sci.fa.;<  Shirley  v.  Wright,  2  Salk.,  700;  Ja- 
ques  v.  Cesar,  2  Saund.,  101,  e,  note  2,  p.  101,  y;  BisseU  v.  Kip, 
5  Johns.,  100;  Jackson  v.  Walker,  4  Wend.,  464;  Ontario  Bank 
v.  EaUett,  8  Cow.,  192;  Savacool  v.  Boughton,  5  Wend.,  170; 
Ames  v.  Webbers,  8  id.,  546;  Parmelee  v.  Hitchcock,  12  id.,  96; 
Oinochio  v.  Orser,  1  Abb.,  483.) 

To  this  view  of  the  subject  it  may  be  added  that,  if  there  exist 
extrinsic  facts  which,  being  shown,  render  the  arrest  invalid,  the 
Sheriff  must  show  them  as  a  defense ;  so  that,  if  the  want  of  an 
order  of  arrest,  made  before  judgment,  would  entitle  the  debtor 
to  be  discharged  or  to  set  aside  the  execution,  and  it  were  conceded 
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that  that  would  avail  the  Sheriff  as  an  excuse  for  not  detaining 
him,  it  is  matter  of  defense. 

2.  In  regard  to  the  gravamen  of  the  action,  to  wit,  the  aver- 
ment that  the  defendant  (the  Sheriff)  did  not  deliver  the  debtor, 
then  being  in  custody,  &c,  to  his  successor,  the  new  Sheriff,  the 
complaint  states  the  expiration  of  the  defendant's  term,  the  elec- 
tion of  his  successor,  that  the  latter  qualified  and  gave  the  secu- 
rity required  by  law,  and  that  the  Clerk  of  the  county  granted 
the  certificate  of  such  qualification  and  the  giving  of  security  by 
the  new  Sheriff,  and  the  service  of  such  certificate  on  the  de- 
fendant 

The  statute  provides  that,  "  upon  the  service  of  such  certificate 
on  the  former  Sheriff,  his  powers  as  such  Sheriff,  (except  when 
otherwise  expressly  provided  by  law,)  shall  cease,"  (2  R.  S.,  438, 
§  89  [68] ;)  and,  "  within  ten  days  after  the  service  of  such  certifi 
cate  upon  such  former  Sheriff,  he  shall  deliver  to  his  successor, 
1st,  the  jail  *  *  * ;  2d,  all  prisoners  then  confined  in  such  jail ;  3d, 
all  process  *  *  *  authorizing  or  relating  to  the  confinement  of 
such  prisoners;  *  *  *."  (Id.,  §90  [69].)  Section  91  [70]  pro- 
vides for  the  execution  of  an  instrument  reciting  the  property, 
process,  prisoners,  Ac.,  delivered.  And  section  94  [73]  authori- 
zes the  new  Sheriff,  in  case  the  other  neglects  or  refuses  to  deliver, 
to  take  possession  of  the  jail  and  custody  of  the  prisoners,  and 
to  compel  the  delivery  to  him  of  such  process  and  documents. 

The  statute  has  thus  explicitly  defined  the  duty  of  the  defend- 
ant The  plaintiff  had  an  interest  in  his  performance  of  that 
duty,  by  delivering  the  plaintiff's  debtor,  held  by  him  in  execu- 
tion of  the  judgment,  to  the  new  Sheriff.  In  the  case  of  Hinds 
v.  Doubleday,  (21  Wend.,  228,)  where  the  prisoner,  as  in  this 
case,  was  on  the  limits  or  liberties  of  the  jail,  Bronson,  J.,  ex* 
presses  a  decided  opinion  that,  after  the  expiration  of  the  ten 
days,  if  there  be  no  assignment  of  the  prisoner  to  the  new  Sheriff, 
the  latter  cannot  detain  him,  and  that  he  is  no  longer  in  the  cus- 
tody of  the  old  Sheriff,  whose  power  over  him  is  at  an  end ;  that, 
in  such  case,  the  prisoner  may  go  at  large. 

It  is  not  necessary  to  sustain  the  present  complaint  that  the 
power  of  the  new  Sheriff  to  take  the  prisoner  should  be  denied. 
It  is  sufficient  to  say,  that  the  averment  that  the  defendant  (the 
Sheriff)  did  not  deliver  the  debtor  held  under  the  execution  to 
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his  successor  in  office,  shows  a  clear  and  explicit  violation  of  the 
statute  and  breach  of  the  duty  which  the  defendant  owed  to  the 
plaintiff.  For  this  the  defendant  is,  prima  Jhcie^  liable.  This  is 
enough  to  put  him  to  his  defense.  He  is,  in  every  aspect  of  the 
case,  (this  averment  being  admitted,  and  no  excuse  or  avoidance 
of  liability  being  set  up,)  liable  to  nominal  damages  at  least 

I£  in  truth,  the  defendant,  by  delivery  of  the  jail,  and  the  exe- 
cution of  an  instrument  reciting  the  property,  process  and  prison- 
„  era  delivered,  complied  with  the  statute,  that  will  be  a  subject  of 
proof  on  denial  of  the  plaintiff's  averment 

If  the  prisoner  remained  in  custody  under  such  circumstan&s 
that  the  new  Sheriff  had  a  right  to  hold  him,  and  did  hold  him, 
or  if  the  new  Sheriff  did,  notwithstanding  the  neglect  of  the 
defendant  to  deliver  him,  take  the  prisoner  into  his  possession 
under  section  [78]  94  of  the  statute  in  such  wise  that  he  had  a 
right  to  detain  him,  and  does  detain  him  in  custody,  this  may  be 
available  in  mitigation  of  damages  or  perhaps  to  show  that  no 
damages  have  been  sustained ;  but,  as  the  case  stands  in  the  com- 
plaint, a  cause  of  action  is  shown,  to  which  the  defendant  is  bound 
to  answer,  or  he  is  liable. 

This  is,  I  think,  the  necessary  result  of  the  provisions  of  the 
statute,  (2  B.  S.,  488,  489,  §§  [67-73]  88-94,)  and  the  inevitable 
inference  from  the  opinion  of  the  Court  in  Hinds  v.  Doubledag, 
above  referred  to. 

The  demurrer  must  be  overruled,  with  costs,  with  leave  to  the 
defendant  to  withdraw  his  demurrer  and  answer  within  twenty 
days,  on  payment  of  the  costs  of  the  demurrer  and  proceedings 
thereon. 

Ordered  accordingly. 
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Josiah  Carpenter,  Plaintiff  and  Appellant  v.Wm.  S.  Wright 
and  Cyrus  Curtjs,  Special  Receiver,  Respondents. 

1.  Where  a  plaintiff,  on  commencing  a  sxdt  and  obtaining  an  injunction,  gives 
an  undertaking  to  pay  to  the  defendants  each  damages  as  they  may  sustain 
by  reason  of  the  injunction,  if  the  Court  shall  finally  decide  that  the  plain- 
tiff was  not  entitled  thereto,  the  damages  to  be  ascertained  by  a  reference 
or  otherwise,  as  the  Court  shall  direct^  and  where,  on  motion  of  the 
defendants,  the  Court  by  order  dissolves  such  injunction,  and  thereupon 
the  plaintiff  discontinues  the  action,  and  pays  the  costs,  the  Court  may 
thereupon  order  a  reference  to  ascertain  the  damages  sustained  by  the 
defendants 

%  Such  enord^r  hating  been  made,  should  not  be  reTeised  unless  it  be  per- 
fectly dear  that  no  action  will  lie  on  the  undertaking. 

3.  It  should  not  be  reversed  on  the  idea  that  on  such  a  state  of  facta  it  is  clear 
the  Court  has  not  finally  decided  that  the  plaintiff  was  not  entitled  to  the 
injunction,  and  therefore  no  action  will  lie  on  the  undertaking. 

4.  A  dissolution  of  the  injunction  by  order  of  the  Court,  upon  a  hearing  of 
the  partus,  though  on  motion,  followed  by  a  discontinuance  of  the  action 
by  the  plaintiff)  makes  the  order  of  dissolution  a  final  decision  in  such  sense, 
that  it  cannot  be  reviewed  on  appeal,  nor  reinvestigated  in  that  action. 

(Before  Boswobth,  Ch.  J»,  and  Homux,  Woodbutf,  Monoanr  and 
Robertson,  J.  J.) 
Heard,  January  28 ;  decided,  February  11, 1860. 

TttB  is  an  appeal  by  the  plaintiff  from  an  order  made  by  Mr. 
Justice  Pierrepont,  on  the  14th  of  November,  1869.  On  com* 
mencing  this  action,  on  the  29th  of  September,  1869,  the  plain- 
tiff obtained  an  injunction  restraining  the  defendants  from  doing 
certain  acts  therein  specified,  which  injunction  was  served  on  the 
defendants.  To  obtain  it,  he  gave  such  an  undertaking  as  sec- 
tion 222  of  the  Code  requires.  The  undertaking  declared  that 
the  damages  secured  by  it  "maybe  ascertained  by  a  reference, 
or  otherwise,  as  the  Court  shall  direct" 

The  injunction,  on  motion  of  the  defendants,  and  on  a  hearing 
of  all  the  parties,  was  vacated  by  order  of  the  Court  on  the  7th 
of  October,  1869.  On  the  8th,  an  order  was  entered,  at  the 
plaintiff's  instance;  discontinuing  the  action  gn  payment  of  costs, 
which  were  paid. 
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Subsequently,  and  on  the  14th  of  November,  1859,  an  order 
was  entered  on  motion  of  the  defendants,  and  upon  notice  to  the 
plaintiffs,  appointing  a  referee  "  to  ascertain  the  damages  sus- 
tained by  the  defendants  in  said  action,  or  either  of  them,  on 
account  or  by  reason  of  said  injunction,  or  the  issuing  thereof" 
and  to  report  in  the  premises  with  all  convenient  speed.  From 
that  order  the  plaintiff  appealed  to  the  General  Term. 

&  Sanxay,  for  appellant, 

Contended  that  no  action  would  lie  on  the  undertaking;  that 
the  Court  had  not  finally  decided  that  the  plaintiff  was  not  entitled 
to  the  injunction ;  that  it  had  not  tried  the  cause  upon  the  merits ; 
and  could  not  hereafter  pass  upon  it,  as  the  cause  was  out  of 
Court)  the  action  having  been  discontinued ;  that  there  was  no 
authority  to  make  the  order  appealed  from,  and  it  should  be  re- 
versed. He  cited  and  commented  on  7  Abb.  Pr.  R,  308 ;  18  N. 
Y.  R,  468 ;  and  14  id.,  60. 

A.  Roe,  for  respondents, 

Insisted  that  the  order  of  reference  was  in  accordance  with 
established  practice,  and  cited  11  How.  Pr.  R,  269. 

By  the  Court— Bosworth,  Ch.  J.  The  order  appealed  from 
should  not  be  vacated,  ^unless  it  is  perfectly  clear  that  no  action 
will  lie  upon  the  undertaking.  That  provides  fbr  ascertaining 
the  damages  by  a  reference.  The  question  of  liability  can  be 
better  fcnd  more  fitly  determined  in  an  action  upon  the  under* 
taking.  The  reference  will  settle  the  measure  of  liability,  if  the 
parties  to  the  undertaking  shall  be  held  liable,  but  not  the  fact  of 
liability.  It  has  been  determined  in  this  action  that  the  plaintiff 
was  not  entitled  to  the  injunction.  By  the  plaintiff's  acquiesc- 
ing in  that  decision,  and  immediately  abandoning  his  action, 
that  decision  became  a  final  one  in  the  action,  in  such  sense,  thai 
it  cannot  be  reviewed  on  appeal,  nor  be  reinvestigated  in  any 
other  manner  in  that  action.  There  is,  therefore,  much  reason 
for  considering  that  decision  a  final  one  within  the  meaning  of 
the  undertaking,  and  of  section  222  of  the  Code. 

In  (hates  v.  Ooates,  (1  Duer,  664,)  the  practice  was  sanctioned 
which  has  been  pursued  in  this  case.    The  case  in  7  Abb.  Pr.  K, 
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808,  contains  no  intimation  in  conflict  with  it  There,  no  de- 
cision had  been  made  upon  the  question  of  the  plaintiff's  right 
to  the  injunction.  (See  11  How.  Pr.  R.,  269;  12  id.,  170.) 

In  18  New  York  Reports,  463,  the  order  of  reference  was 
made  after  a  judgment  entered  dismissing  the  complaint  I  do 
not  think  the  defendants  (if  entitled  to  damages)  have  lost  the 
right  to  an  assessment  by  a  referee,  solely  because  the  action  has 
been  discontinued.  It  is  not  thereby  terminated  more  absolutely 
than  by  a  dismissal  of  the  complaint  The  order  should  be 
affirmed. 

Affirmed  accordingly. 


MaktM.  O'Brien,  Plaintiff  and  Respondent,  v.  James  Bowes, 
Defendant  and  Appellant 

1.  An  action  between  partners  for  a  dissolution,  an  accounting,  sale  of  the 
partnership  property,  payment  of  the  debts,  and  a  payment  to  the  plaintiff 
of  her  share  of  the  residue  of  the  proceeds,  is  not  an  action  for  the  recovery 
of  money  only,  which  must  be  tried  by  a  jury,  but  it  is  a  suit  which  would 
formerly  have  been  a  suit  in  Chancery,  in  which  the  Court  had  power  to 
order  a  feigned  issue,  and  in  which,  under  the  Code,  an  order  may  be  made 
for  the  trial  of  any  questions  of  fact  which  are  in  issue. 

2.  By  the  rules  of  Court,  if  either  party  desire  a  trial  by  jury  in  such  case,  he 
musty  within  ten  days  after  issue  joined,  give  notice  of  a  motion  therefor. 
He  cannot  of  right  make  such  motion  at  a  later  period. 

3.  The  Court,  for  its  own  relief  and  of  its  own  motion,  before  the  actual  trial 
of  the  issues,  may  invoke  the  aid  of  a  jury  for  their  determination  or  for 
the  determination  of  any  questions  offset  involved  therein.  When  a  cause 
is  called  for  trial,  if  it  appear  that  the  trial  will  require  the  examination  of 
a  long  account,  the  Court  may  order  a  reference ;  or  if  there  are  questions 
which  ought  to  be  determined  before  the  account  is  taken,  the  Court  may 
try  and  determine  those  questions,  and  direct  a  reference  to  take  and  state 
the  account.  And  so,  also,  when  the  cause  m  called  for  trial,  if  difficult 
questions  of  fact  are  involved,  depending  probably  upon  conflicting  testi- 
mony, the  Court  has  power  to  order  those  questions  to  be  tried  by  a  jury. 

4.  But  where  the  action  is  brought  to  trial,  and  is  actually  tried  by  the  Judge 
without  a  jury,  each  party  giving  all  the  testimony  he  desires  respecting 

Bosw.— Vou  IV.  B* 
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the  matters  in  issue,  and  the  cause  is  finally  submitted  for  determination,  it 
is  too  late  to  order  a  trial  by  jury.  It  is  the  duty  of  the  Judge  to  decide 
the  questions  submitted,  and  it  is  the  right  of  the  parties  respectively  to  have 
such  decision. 
5.  Under  the  circumstances  last  stated,  an  order  dismissing  the  complaint, 
unless  the  plaintiff,  within  five  days,  apply  for  a  trial  of  the  questions  of 
fact;  and  an  order  thereafter  made  on  the  plaintiff's  application,  directing 
that  certain  questions  in  relation  to  which  the  testimony  was  conflicting, 
be  tried  by  a  jury  are  erroneous,  and  will  be  reversed. 

(Before  Boswobth,  Ch.  J.,  and  Hoffman,  Woodruff,  Mongbut  and 
Robertson,  J.  J.) 
Heard,  January  21st;  decided,  February  11th,  1860. 

Appeals  from  orders  at  Special  Term. 

It  appears  by  the  pleadings,  and  the  orders  appealed  from,  that 
this  is  an  action  brought  by  the  plaintiff,  alleging  a  partnership 
between  herself  and  the  defendant,  and  praying  for  a  dissolution, 
an  account,  a  receiver,  and  sale  of  the  partnership  property, 
the  payment  of  the  debts  of  the  firm  and  a  distribution  of  the 
residue,  and  payment  to  the  plaintiff  of  whatever  is  found  due 
to  her. 

The  answer  denies  every  material  fact  alleged,  and  the  issue* 
thus  raised  were  brought  to  trial. 

All  the  proofs  were  given  by  the  parties  respectively  which 
they  desired  to  give,  and  they  rested,  submitting  the  case  to  the 
Court  for  its  determination. 

The  trial  was  had  at  Special  Term  before  Mr.  Justice  Hoff- 
man, without  a  jury,  and  after  such  submission,  and  after  con- 
sideration thereupon,  on  the  20th  of  June,  1859,  he  ordered  "that 
the  complaint  in  this  action  be  dismissed  without  costs,  unless 
the  plaintiff  apply  within  five  days  after  the  service  on  her  at- 
torneys of  a  copy  of  this  order  for  a  trial  of  the  questions  of 
fact  in  this  action  under  the  Code,  in  which  case  the  question 
of  costs  is  reserved."  From  so  much  of  this  order  as  annexed 
a  condition  to  the  dismissal ;  allowing  the  plaintiff  to  apply  for  * 
trial  of  the  questions  of  fact,  the  defendant  appealed. 

On  the  5th  day  thereafter  the  plaintiff  applied  for  and  obtained 
an  order  "  that  the  issues  of  fact  in  the  action  raised  by  the  fol- 
lowing questions  be  tried  by  a  jury,  and  that  said  trial  be  had 
by  submitting  to  and  obtaining  the  answer  of  the  jury  to  the 
following  questions;'7  specifying  some  of  the  questions  of  fiu* 
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involved  in  the  issues,  and  material  to  the  final  disposition  of  the 
cause,  but  some  only. 

Prom  this  order  the  defendant  also  appealed. 

Francis  Byrne,  for  the  defendant  (appellant), 

Cited  in  support  of  the  appeal,  Code  of  Procedure,  (§§  72, 
251,  252,  258,  255,  266,)  Draper  v.  Day,  (11  How.  Pr.  R,  439,) 
Church  v.  Fryman.  (16  id.,  294.) 

Jno.  2?.  Parsons,  for  the  plaintiff  (respondent). 

Section  72  of  the  Code  reserves  the  right  to  order  an  issue  for 
trial  "  in  the  cases  where  the  power  now  exists." 

The  Court  of  Chancery  always  had  the  power  of  awarding  an 
issue  on  the  hearing  where  a  material  fact  became  doubtful  in 
consequence  of  conflicting  testimony  and  that  power  was  not 
taken  away  by  the  act  of  May  2d,  1889.  (1  Barb.  Ch.  Pr.,  446 ; 
N.  0.  Gas  Light  and  Banking  Co.  v.  Dudley,  8  Paige,  452.) 

So  that  Court  always  had  the  power  to  order  the  hearing  of  a 
case  to  be  suspended  to  enable  either  party  to  have  any  fact  es- 
tablished. (1  Barb.  Ch.  Pr.  322.) 

The  order  of  Judge  Hoffman  is  to  be  taken  together.  It  is 
no  decision  in  the  suit,  and  no  appeal  can  be  taken  successfully 
from  a  portion  of  it,  so  that  the  balance,  being  left  untouched, 
the  General  Term  would  be  deciding  the  case  in  the  name  of  the 
Judge  at  Special  Term. 

By  the  Court— Woodruff,  J.  It  is  clear  that  this  is  not 
an  action  for  the  recover  of  money  only,  or  for  any  of  the  relief 
specified  in  that  section  of  the  Code  of  Procedure  which  declares 
what  actions  must  be  tried  by  a  jury.  (§  258.)  It  seeks  other 
relief  and  falls  within  the  provisions  of  that  section  (254)  which 
declares  that  "  every  other  issue  is  triable  by  the  Court,  which, 
however,  may  order  the  whole  issue  or  any  specific  question  of 
fact  involved  therein  to  be  tried  by  a  jury." 

It  is  a  suit  which  under  our  former  system  would  have  been  a 
suit  in  Chancery,  and  in  which  a  feigned  issue  might  have  been 
ordered,  if  doubtful  questions  of  fact  arose  upon  conflicting  evi- 
dence, and  it  is  therefore  a  case  plainly  within  the  provisions  of 
section  72  of  the  Code,  which  provides  that  "  Signed  issues  are 
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abolished,  and  instead  thereof,  in  cases  where  the  power  now 
exists  to  order  a  feigned  issue,  *  *  *  an  order  for  the  trial 
may  be  made,  stating  distinctly  and  plainly  the  question  of  fact 
to  be  tried,  and  such  order  shall  be  the  only  authority  necessary 
for  a  trial." 

There  was,  therefore,  no  lack  of  power  in  the  Court  to  order 
any  question  of  fact  arising  upon  the  issues  between  the  parties 
to  be  tried  by  a  jury,  and  to  settle  and  determine  what  questions 
should  be  so  tried. 

The  ground  of  the  present  appeal  is,  that  it  was  too  late  to  make 
the  order  when  it  was  made.  That  in  fact  the  cause  had  been  tried 
by  the  Court  without  a  jury,  and  nothing  remained  but  to  render 
judgment,  and  that  the  parties  respectively  were  entitled  as  mat- 
ter of  legal  right  to  the  decision  of  the  Judge  upon  the  questions 
submitted  to  him.  Not  only  so ;  that  in  fact  the  decision  was  in 
substance  made  by  declaring  that  the  complaint  be  dismissed, 
unless  the  plaintiff  applied  for  a  trial. 

The  power  of  the  Court  to  order  a  trial  by  jury  being  clear, 
the  inquiry  is,  when  that  order  may  be  made,  and  at  what  stage 
of  the  proceedings  it  may  not  be  made? 

Rule  83  of  the  present  rules  of  Court,  provide  in  terms  that 
in  cases  of  this  description  "if  either  party  shall  desire  a  trial  by 
jury,  such  parties  shall,  within  ten  days  after  issue  joined,  give 
notice  of  a  special  motion  to  be  made  upon  the  pleadings,  that 
the  whole  issue,  or  any  specific  questions  of  fact  involved  therein, 
be  tried  by  a  jury." 

So  that  by  going  to  trial  before  a  Judge  sitting  without  a  jury, 
the  parties  plainly  lost  all  right  to  move  for  such  a  trial  on 
that  hearing,  or  to  make  such  a  motion  at  any  time  afterwards. 
The  order  of  the  20th  of  June,  permitting  the  plaintiff  to  move 
for  a  trial  by  jury,  was  in  direct  opposition  to  the  rule,  and  the 
motion  made  in  pursuance  of  that  permission  was  in  like  manner 
in  conflict  with  its  provisions. 

If,  however,  the  Court  had  power  in  this  stage  of  the  cause,  as 
of  its  own  motion  to  direct  the  trial  of  the  questions  of  feet  by 
the  jury,  the  order  should  not  be  reversed  merely  because  the 
Court  authorized  the  plaintiff  to  ask  for  such  an  order. 

That  the  Court  may,  for  its  own  relief,  at  any  time  before  the 
actual  trial  of  the  issues,  invoke  the  aid  of  a  jury  for  their  deter 
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initiation,  or  for  the  determination  of  any  question  of  fact  in-  , 
volved  therein,  I  entertain  no  doubt 

The  power  of  the  Court  of  Chancery  before  the  Code  to  do  so, 
was  unquestionable,  and  the  tertns  of  the  254th  section  of  the 
Code  above  referred  to,  are  broad  and  unqualified  in  conferring 
the  power. 

And,  although  the  rules  of  Court  have  made  it  the  duty  of  the 
party,  if  he  desires  such  a  trial,  to  apply  within  ten  days  after 
issue  joined,  his  neglect  to  do  6o  no  more  deprives  the  Court  of 
the  power  to  seek  the  aid  of  a  jury  for  its  own  relief,  than  the 
omission  of  the  parties  to  apply  for  a  reference  renders  it  neces- 
sary for  the  Court  or  the  Court  and  jury,  to  examine  a  long 
account  at  whatever  loss  of  time  or  however  great  the  incon- 
venience. 

In  this  respect,  I  fully  agree  with  Mr.  Justice  Harris  in  his 
opinion  expressed  in  Church  v.  Freeman.  (16  How.  Pr.  R.,  297.) 

The  Court,  when  a  cause  is  brought  on  for  trial,  if  it  appear 
that  the  trial  will  require  the  examination  of  a  long  account,  may 
order  a  reference.  Not  only  so,  if  there  are  questions  to  be  settled 
which  ought  to'be  decided  as  a  basis  of  the  reference  or  as  a 
guide  to  the  conduct  of  the  reference,  the  Court  may  undoubtedly 
hear  and  determine  those  questions,  and  then  send  the  matter  to 
a  referee  for  the  taking  of  the  account 

So  the  Court,  wften  the  cause  is  called  for  trial,  if  it  see  that 
questions  of  fact  are  involved,  the  determination  of  which  may 
depend  and  probably  will  depend  upon  conflicting  testimony, 
may  order  those  questions  to  be  tried  by  a  jury.  It  was  a  com- 
mon exercise  of  the  power  of  a  Court  of  Chancery ;  the  Revised 
Statutes  did  not  deprive  the  Court  of  the  power;  and  the  Code, 
so  far  from  taking  it  away  or  restraining  its  exercise,  appears  to 
me  to  confirm  it  (N.  0.  Gas  Light  Co.  v,  Dudley,  8  Paige,  452 ; 
Gardner  v.  Gardner,  22  Wend.,  586 ;  Monson  v.  Clarhe,  1  Clark 
C.  R.,  580.)  It  was  the  usual  practice  in  Chancery  to  make  the 
application  for  such  a  trial,  when  the  cause  was  brought  to  a 
hearing,  (18  Ves.,  481 ;  1  Hoff.  Ch.  Pr.,  508 ;  1  Sim.  k  Stuart,  866 ;) 
and  though  the  rule  of  Court  may  now  prevent  a  party  from 
making  a  motion  therefor  at  that  stage  of  the  proceedings,  I  know 
of  nothing  to  prevent  the  exercise  of  the  power  by  the  Cdurt>  if 
the  aid  of  a  jury  is  desired. 
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Bat  these  views  are  not  decisive  of  the  present  appeal.  In 
this  action  there  was  no  application  by  the  parties  for  a  trial  bj 
jury.  The  Court,  at  the  trial,  did  not  order  the  submission  of 
any  questions  to  a  jury.  The  cause  was  regularly  brought  to 
trial,  and  was  tried  before  the  Judge.  All  the  testimony  which 
either  party  desired  to  give  respecting  the  matters  in  issue  was 
given,  and  the  cause  was  submitted  for  determination. 

All  this  having  been  done,  we  think  all  questions  respect- 
ing the'  mode  of  trial  were  at  an  end,  and  it  was  the  duty  of  the 
Judge  to  decide  the  questions  submitted.  Not  only  so,  we 
think  it  was  a  right  of  the  parties,  respectively,  to  have  his 
decision. 

We  are  aware  that  the  Court  of  Chancery  was  accustomed, 
when  not  satisfied  by  the  proofs  as  they  were  exhibited,  to  order 
a  cause  to  stand  over  for  the  production  of  further  proofs.  That 
Court  was  always  open,  and  such  an  order  was,  in  substance, 
continuing  or  protracting  the  trial  of  the  cause  until  the  matter 
was  ripe  for  determination,  but  even  that  course  did  not  involve 
a  refusal  to  decide  when  all  the  proofs  were  in  and  the  case  sub- 
mitted for  decision.  • 

Our  present  system  assimilates  the  practice  in  all  actions, 
whether  at  law  or  in  equity.  Our  courts  are  held  at  successive 
terms,  under  regulations  conformable  to  the  practice  of  courts  of 
law.  A  trial  cannot  regularly  be  begun  in  one  term  and  be  fin- 
ished at  another.  And  although  it  may  be  allowable  to  suffer  a 
case  to  stand  over  from  day  to  day  for  further  proof  when  the 
Judge  is  sitting  without  a  jury,  we  think  that  when  the  parties 
have  closed  their  evidence  and  submitted  the  cause,  the  Judge 
has  no  alternative ;  he  must  decide. 

He  may— experience  teaches  that  he  often  does — regret  that 
the  responsibility  is  upon  him,  and  that  he  cannot  rely  on  a  jury 
to  decide  under  a  conflict  of  evidence  and  doubts  as  to  the 
credibility  of  witnesses,  but  we  think  he  must  decide,  and  that 
whatever  might  have  been  the  powers  of  a  Chancellor,  the  Code 
has  allowed  him  no  choice. 

The  267th  section  of  the  Code  declares,  that  upon  a  trial  of  a 
question  of  fact  by  the  Court,  its  decision  shall  be  given  in  writing 
and  filed  with  the  clerk  within  twenty  days  after  the  Court  at 
which  the  trial  took  place. 
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In  respect  to  the  time  of  decision,  this  may  be  merely  directory, 
but  the  duty  to  decide  is  absolute  and  unqualified,  and  we  have 
no  doubt  that  the  right  of  the  party  to  have  a  decision,  and  a 
decision  of  the  very  question  tried,  is  so  perfect  and  absolute,  that 
a  mandamus  would  lie  to  compel  the  Judge  to  make  the  decision. 
Nor  can  the  Judge  satisfy  the  law  by  any  order  to  stand  over,  or 
to  try  the  question  elsewhere.  He  must  decide  the  question  of  fact, 
and  this  appears  from  the  words  of  the  section  which  follows,  viz. : 
"  Judgment  upon  the  decision  shall  be  entered  accordingly." 

It  follows  from  these  views  that  the  orders  appealed  from  were 
erroneous,  and  so  far  as  appealed  from  should  be  reversed. 

Ordered  accordingly. 


Ranney,  Assignee,  &c,  v.  Stringer  &  Townsend. 

1.  In  an  action,  brought  by  an  assignee  in  trust  for  ihe  benefit  of  creditors, 
where  such  assignee  is  also  a  non-resident,  the  Court  may,  in  its  discretion, 
compel  him  to  file  security  for  costs. 

2.  An  order  that  he  file  security  may  be  made,  after  the  plaintiff  has  taken  an 
appeal  from  a  judgment  entered  against  him  in  the  action. 

(At  Special  Term,  February  28,  1860.    Robertsok,  J.) 

The  facts  are  sufficiently  stated  in  the  opinion. 
J.  Graham,  for  defendants. 
H.  W.  Johnson,  for  plaintiff. 

Robertson,  J.  This  is  an  application  to  compel  the  plaintiff 
to  give  security  for  costs  on  an  appeal  frdm  a  Special  to  a  General 
Term,  after  verdict  for  the  defendant,  the  plaintiff  suing  in  a 
representative  capacity. 

It  having  been  held  that  an  appeal  is  not  a  new  suit,  as  a  writ 
of  error  formerly  was,  so  as  to  compel  security  for  costs  where 
a  party  had  become  a  non-resident  after  the  commencement  of  the 
original  suit,  (Johnson  v.  Yeomans,  8  How.,  140 ;  7  W6n<L  R., 
484,)  it  must  be  equally  held  to  be  a  continuation  of  the  original 
action,  for  the  purpose  of  making  a  non-resident  and  his  sureties 
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liable  for  its  costs.  Under  the  317th  section  of  the  Code,  the 
Court  may  require  security  to  be  given  by  the  plaintiff  in  the 
cases  mentioned  in  that  section ;  and  as  this  might  hare  been 
done  at  any  stage  of  the  proceedings  in  the  action,  it  is  not  too 
late  to  do  it  now ;  the  rule  as  to  non-residents,  where  the  Attor- 
ney may  be  preferred  as  security  not  applying.  I  think  the 
uncontradicted  affidavits  on  the  part  of  the  defendants  show  a 
case  for  exercising  the  discretion  allowed  in  the  section  in  question, 
and  an  ordei1  must  be  made  directing  the  plaintiff  to  file  security 
for  costs,  or  his  appeal  be  dismissed  with  $10  costs  of  this  motion, 
to  be  costs  in  the  cause. 


David  Foshay,  Plaintiff  and  Appellant,  v.  Hsnbt  C.  Dbost, 
Defendant  and  Bespondent 

1.  Where  a  motion  is  made  to  open  a  default,  as  a  mere  faror  to  the  moriny 
party,  an  order  granting  or  denying  the  motion  will  not  be  reviewed  on 
appeal 

2.  In  such  case,  if  the  motion  be  granted  upon  terms,  the  conditions  upon 
which  the  party  obtains  the  faror  will  not  be  reviewed  on  appeal. 

3.  Hence,  where,  after  a  trial  and  yerdiot  for  the  plaintiff,  the  plaintiff's  motion 
for  leave  to  file  a  reply  to  the  defendant's  counterclaim  was  denied, 
unless  the  plaintiff  consented  to  a  new  trial,  and  paid  aQ  the  coats  since  the 
answer :  Held,  that  the  terms  imposed  cm  the  plaintiff  were  not  the  subject 
of  appeal 

(Before  HomcAV,  Woodruff,  Moncribf  and  Robkrtsoh,  J.  J.) 
'        Heard,  March  24th;  decided;  March  31st,  1800. 

This  is  ta  action  brought  to  recover  money  alleged  to  be 
due  for  the  employment  of  the  defendant  and  the  charter  of  his 
vessel,  for  a  voyage  to  Virginia  for  oysters.  The  answer  avers 
that  the  plaintiff  did  not  perform  his  contract,  and  has  not  re- 
funded the  money  received  for  the  purchase  of  the  oysters,  bat 
so  negligently  performed  the  service  that  the  defendant  lost  $200 
of  the  money  which  he  furnished  to  the  plaintiff  for  the  purchase 
of  the  oysters,  and  sustained  by  such  negligence  further  damage 
to  the  amount  of  $260,  and  prays  judgment  against  the  plaintiff 
for  the  said  two  sums  and  interest 
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To  this  answer  no  reply  was  filed  or  served. 

The  action  was  brought  to  trial,  and  after  the  plaintiff  had 
rested,  the  defendant's  counsel  insisted  that  he  was  entitled  to 
judgment  for  the  amounts  claimed  by  him,  on  the  ground  that 
they  constituted  a  counterclaim,  and  the  plaintiff  not  haying 
replied  thereto  they  were  to  be  deemed  admitted.  The  motion 
was  overruled,  and  the  defendant  having  given  such  proofs  as  he 
thought  proper,  the  case  was  submitted  to  the  jury,  who,  reject- 
ing the  counterclaim  and  finding  against  the  defendant  upon  the 
question  of  due  performance  by  the  plaintiff,  rendered  a  verdict 
for  the  amount  claimed,  with  interest 

The  defendant  excepted  to  the  ruling,  that  he  was  not  entitled 
to  judgment  for  his  alleged  counterclaim,  and  to  the  submission  of 
any  question  in  relation  thereto  to  the  jury,  insisting  that  it  was 
admitted  by  the  failure  of  the  plaintiff  to  reply ;  and  after  the  ver- 
dict, the  defendant  made  a  case  on  which  to  move  for  a  new  trial. 

The  plaintiff,  after  the  trial  and  verdict,  moved  at  Special  Term 
for  leave  to  file  a  reply  nunc  pro  tunc,  as  of  the  time  the  answer 
was  served.  On  this  motion  affidavits  were  read,  containing  con- 
flicting statements  respecting  what  transpired  at  the  trial — the 
affidavit  on  the  part  of  the  plaintiff  representing  that  the  parties 
came  to  trial  prepared,  and  did  actually  try  all  questions  upon 
which  the  rights  of  the  parties  depended;  that,  although  the 
question  whether  there  was  a  reply  or  not  was  raised,  it  was  done 
by  the  Judge  upon  a  claim  of  the  plaintiff  that  the  answer  was 
not  itself  sufficient  to  admit  proof  of  negligence  as  a  defense,  and 
not  by  the  defendant's  counsel,  who  did  not  suggest  that  his 
defense  was  admitted  until  after  such  mquiry  was  made  and  it 
was  found  that  no  reply  had  been  filed ;  that  the  Judge  refused 
to  then  give  leave  to  file  a  reply,  on  the  ground  that  such  leave 
could  not  be  given  at  the  trial,  but  suggested  that  the  trial 
should  proceed  and  the  whole  question  be  tried,  and  that,  on 
motion  at  Special  Term,  to  be  thereafter  made,  leave  to  file  a 
reply  nunc  pro  tunc  could  be  obtained.  On  the  other  hand,  the 
defendant's  affidavit  represented  that,  when  the  plaintiff  rested, 
he  moved  for  judgment  for  the  amount  claimed  in  his  answer  for 
the  want  of  a  reply ;  that  the  Judge  refused  to  grant  such  order, 
but  offered  to  the  plaintiff  his  election  that  a  juror  be  withdrawn 
and  the  cause  go  off  the  term  and  so  time  be  given  to  apply  for 
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leave  to  file  a  reply,  or,  if  the  plaintiff  deemed  the  answer  insuffi- 
cient or  a  reply  to  be  unnecessary,  then  to  go  on  and  try  the  cause, 
and,  if  he  recovered  a  verdict,  have  an  order  that  the  cause  be  heard 
on  a  case  in  the  first  instance  at  General  Term  upon  the  defend- 
ant's exceptions,  and  that  the  plaintiff  elected  to  go  on  and  try 
the  cause,  and  did  obtain  a  verdict ;  and  that  the  defendant  had 
made  a  case  whereupon  to  apply  to  set  aside  the  verdict  and  for 
a  new  trial. 

The  plaintiff's  motion  for  leave  to  file  a  reply  nunc  pro  tunc 
was  heard  before  Mr.  Justice  Hoffman  at  Special  Term,  who,  on 
the  1st  March,  1860,  ordered  that  the  motion  be  denied  unless 
the  plaintiff  file  his  consent  to  a  new  trial  and  pay  all  the  costs 
since  the  answer,  including  $7  costs  of  motion,  within  five  days 
after  adjustment 

From  so  much  of  the  order,  as  required  the  plaintiff  to  consent 
to  a  new  trial  as  a  condition  of  granting  the  motion,  the  plaintiff 
appealed. 

A.  R.  Dyett,  fot  the  plaintiff  (appellant). 

I.  The  parts  of  the  order  in  question  are  appealable :  the  con- 
ditions are  oppressive.  (5  Cow.,  15 ;  10  Wend.,  628 ;  5  Hill,  516.) 

II.  The  parts  of  the  order  appealed  from  are  erroneous  upon 
principle  and  authority :  1.  There  has  been  a  fair  trial  of  the 
counterclaim.  2.  The  defendant  was  not  surprised  at  the  trial: 
he  was  fully  prepared  with  his  proofs,  and  gave  them  to  the  jury. 
8.  If  the  Judge  erred  in  holding  the  counterclaim  not  admitted, 
no  injustice  was  done,  since  the  jury  have  found  that  no  coun- 
terclaim exists,  and  if  there  is  no  injustice  there  should  be  no  new 
trial.  L  The  fact  that  defendant  has  made  a  case  cannot  affect 
the  motion.  He  has  other  exceptions.  An  amendment  will  be 
allowed,  although  the  effect  will  be  to  supersede  a  bill  of  excep- 
tions. (2  Cow.,  515 ;  12  Wend.,  228 ;  2  Hall,  545.)  5.  There  is  no 
necessity  for  another  trial;  and  it  is,  therefore,  unjust  to  require  it 
Had  the  defendant  suggested  the  point  before  the  trial,  a  reply 
would  have  been  filed.  He  should  not  be  permitted  to  lie  by, 
and  take  advantage  of  a  surprise  to  the  plaintiff  on  the  trial. 

in.  Eequiring  payment  of  all  the  costs  was  also  oppressive. 
Costs  of  the  motion  should  only  have  been  imposed.  The  Cpurt 
below  have  practically  admitted  the  sufficiency  of  plaintiff's  ex- 
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cuse,  and  yet  imposed  such  terms  of  granting  relief  as  to  work  a 
great  injustice.  (12  Wend.,  185 ;  1  Hill,  118 ;  7  Cow.,  483 ;  6  id., 
360,  590 ;  4  id.,  394, 503 ;  1  id.,  670 ;  12  J.  R,  853 ;  18  id.,  510 ; 
Code,  §174.) 

John  M.  Martin,  for  the  defendant  (respondent). 

I.  The  terms  on  which  a  discretionary  order  is  granted  are  not 
subject  of  appeal.  (3  Code  R,  85;  2  id.,  41;  10  Barb.,  803;  8 
Abb.,  42.) 

The  merits  are  not  involved.  (8  Code  R,  141 ;  4  Sandf.,  709 ; 
8  E.  D.  Smith,  210;  6  Duer,  689.) 

IL  The  Judge  had  no  power  to  make  an  order  which  should 
deprive  the  defendant  of  the  benefit  of  his  exception  taken  on 
the  trial. 

ILL  The  plaintiff's  application  for  leave  to  file  a  reply  assumes 
that  a  reply  was  necessary ;  that,  without  it,  the  counterclaim 
of  the  defendant  was  admitted.  The  General  Term,  on  the  hearing 
of  the  case,  will,  therefore,  grant  a  new  trial  for  error  in  not  allow- 
ing that  counterclaim  on. the  former  trial.  This  is,  therefore,  an 
attempt  to  avoid  the  effect  of  the  election  voluntarily  made  at 
the  trial  by  the  plaintiff,  and  deprive  the  defendant  of  a  new  trial 
to  which,  as  matter  of  law,  he  is  entitled. 

IV.  The  plaintiff  was  bound  to  know  what  was  in  the  plead- 
ings ;  and  no  claim  that  he  was  surprised  will  be  listened  to.  (8 
Wat.  &  Gra.  on  New  Trials,  963,  and  cases  cited.) 

The  appeal  should  be  dismissed. 

By  the  Court — Woodruff,  J.  We  regard  it  as  well  settled 
that,  where  a  motion  is  made  to  the  Court  to  open  a  default  xas  a 
mere  favor  to  the  moving  party,  the  power  of  the  Court  being 
conceded,  an  order,  either  granting  or  denying  such  motion,  will 
not  be  reviewed  on  appeal.  In  such  case,  no  substantial  right  is 
violated ;  for  relief  from  the  default  in  such  case  is  not  a  matter 
of  right  The  motion  does  not  involve  the  merits ;  for  the  op- 
posing party  being  in  all  respects  regular,  no  rule  of  law  or 
practice  has  been  violated,  and  the  merits  of  the  action  are  not 
the  questions  in  any  wise  to  be  determined  on  such  a  motion. 
(Bolton  v.  Depeyster,  3  Code  R,  141 ;  Fort  v.  Bard,  1  Comst,  43 ; 
Mead  v.  Mead,  2  E.  D.  Smith,  223.) 
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In  Thompson  v.  Starkumther,  (2  Code  R,  41,)  the  precise  point 
that  "  an  order  refusing  leave  to  reply  after  the  time  for  re- 
plying had  passed,  is  not  the  subject  of  appeal  to  the  General 
Term,"  was  adjudged. 

If  these  cases  be  taken  as  our  guide,  then  it  is  clear  that,  in 
this  case,  if  the  Justice  at  Special  Term  had  refused  the  plaintiff's 
motion  for  leave  to  file  a  replication  nunc  pro  tunc,  as  of  a  day 
before  the  trial,  the  Court  in  General  Term  would  not  review  the 
order,  but  an  appeal  therefrom  would  be  dismissed.  And  it  is 
quite  obvious  that,  if  we  could  not  hear  an  appeal  by  the  plain- 
tiff from  an  unqualified  denial  of  the  motion,  we  cannot  on  his 
appeal  review  an  order  granting  it  upon  terms.  If  such  order 
of  denial  be  not  appealable,  much  less  is  an  order  imposing  terms 
of  granting  the  favor. 

Without  further  discussion  of  the  general  question,  it  must 
suffice  to  say  that  it  is  settled  in  this  Court  that  where  a  motion 
is  addressed  to  the  discretion  of  the  Court  by  a  party  seeking  a 
favor,  the  terms  upon  which  the  favor  is  granted  are  not  a  subject 
of  appeal.  It  was  so  distinctly  held  in  Oak  v.  Vernon,  (4  Sandf, 
709,)  where  the  plaintiff  was  in  default  for  not  bringing  his  cause 
to  trial,  and  was  relieved  upon  terms  of  paying  costs.  And  in 
Jacobs  v.  Marshall,  (6  Duer,  689,)  where  a  defendant  was  required 
to  waive  the  defense  of  usury  as  a  condition  of  opening  a  de- 
fault for  want  of  an  answer,  we  held  that,  in  respect  of  the  con- 
ditions on  which  the  default  was  opened,  the  decision  at  Special 
Term  was  final,  and  could  not  be  reviewed  on  appeal.  A  default 
in  not  filing  a  reply,  stands  upon  no  more  favorable  footing  for 
the  party  in  default    (See  also  8  E.  D.  Smith,  210.) 

The  cases  cited,  (5  Cow.,  15 ;  lOJSVend.,  628,)  in  which  the  im- 
position of  extraordinary  terms,  as  a  condition  of  putting  off  a 
cause  at  the  Circuit,  was  reviewed  in  the  Supreme  Court,  are  not 
in  conflict  with  these  views.  When  the  practice  in  a  particular 
case  has  been  long  settled,  it  becomes  binding  as  the  rule  govern- 
ing the  subject  Such  was  the  practice  respecting  the  putting 
off  of  causes  at  the  Circuit,  and  it  was  because  the  Court  held 
that,  when  the  applicant  brought  himself  within  the  rule,  the 
Circuit  Judge  no  longer  had  a  discretion  to  exercise ;  that  they 
held  the  imposition  of  unusual  terms  erroneous. 
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Seasons  might  be  suggested  why  the  older  is  not  justly  char- 
acterized as  a  harsh  order.  Especially  since  the  plaintiff  volun- 
tarily went  on  with  his  trial,  in  spite  of  the  objection,  and 
refused  the  offer  of  the  Judge  to  permit  a  juror  to  be  withdrawn ; 
but  it  is  sufficient  to  say  that  we  do  not  review  the  order,  in  re- 
spect to  the  terms  imposed,  as  a  condition  of  granting  a  favor. 

The  appeal  should  be  dismissed. 


Rogers  v.  Degkn  et  al 


1.  Where  an  action,  at  issue  on  questions  of  fact,  is  noticed  for  trial,  and 
when  reached  in  its  order  on  the  calendar,  the  complaint  is  dismissed  by 
reason  of  the  failure  of  the  plaintiff  to  appear,  an  allowance  under  section  309 
of  the  Code  may  he  made,  if  the  action  be  a  difficult  or  extraordinary  one. 

2.  The  word  trial  as  used  in  that  section,  and  in  section  307,  subdivision  4, 
has  a  wider  meaning  than  is  imported  by  the  words,  "  the  judicial  examin- 
ation of  the  issues  between  the  parties." 

(At  Special  Term,  April,  1860.    Before  Robektoov,  J.) 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
Court 

Robertson,  J.  The  motion  in  this  case  is  for  an  allowance  » 
under  section  809,  upon  the  dismissal  of  the  complaint  by  de- 
fault, upon  proof  of  service  of  notice  of  trial  of  issues  of  law 
when  the  cause  was  reached  in  its  order  on  the  calendar,  and  the 
question  whether  an  allowance  can  be  made,  must  turn  upon 
that  other,  whether  such  judgment  by  default  is  "  a  trial "  within 
the  meaning  of  that  section.  It  is  very  evident  that  the  allow- 
ance is  not  given  as  a  trial  fee  alone,  or  counsel  fee  for  trying 
the  cause,  (AfcQuade  v.  K  Y.  &  Erie  R  Rn  6  Duer,  618,)  because 
it  is  the  difficult  and  extraordinary  character  of  the  case,  not  of 
the  trial  which  determines  the  right  to  the  allowance ;  the  mere 
trial  alone  forms  by  itself  a  contingency  on  which  the  right  of 
an  allowance  depends,  because  section  822  excludes  it  upon  a 
settlement  before  judgment,  whereas,  after  a  trial,  costs  follow 
to  be  included  in  the  judgment  The  only  remaining  question 
is  solved  by  the  Code ;  and  here  I  do  not  think  the  definition  in 


670  CASES  IN  THE  SUPERIOR  COURT. 

McDowell  ▼.  The  Seoond  Areiroe  Railroad  Company. 

section  262  is  strictly  applicable  as  there  can  hardly  be  said  to 
be  a  "judicial  examination"  when  the  default  of  a  party  is 
taken ;  but  in  regard  to  costs,  and  indemnity  of  expenses,  I  think 
the  term  has  a  wider  meaning,  and  this  being  a  modified  con- 
tinuation of  a  prior  fee  bill,  in  which  "trial"  included  every 
mode  of  disposing  of  issues  in  a  cause.  In  this  sense  it  is  used 
in  section  307  of  the  Code,  where  under  the  4th  subdivision  it 
has  been  held  that  the  word  "trial "  as  applied  to  issues  of  fact, 
included  judgments  by  default^  (Dodd  v.  Curry,  2  Code  R,  69; 
&  C.}  4  How.,  123,)  and  it  certainly  must  include  similar  judg- 
ments in  issues  of  law  mentioned  in  the  same  subdivision,  and 
such  was  the  view  undoubtedly  taken'  in  Lawrence  v.  Davis.  (7 
How.  Pr.  R.,  854.)  The  fact  that  no  evidence  is  taken,  or  other 
proceedings  are  had  on  a  trial,  is  immaterial  {Shannon  v.  Brower, 
2  Abb.  Pr.  R.,  877.)  The  only  effect  of  want  of  litigation  on  the 
trial  would  be  to  reduce  the  amount  of  counsel  fee,  or  extra  allow- 
ance, not  to  defeat  the  right  to  it  altogether. 

I  think  this  a  proper  case  for  an  allowance  of  five  per  cent  on 
the  amount  claimed. 


Thokas  McDowell,  Plaintiff*  and  Respondent,  t>.  The  Seooitd 
Avenue  Railboad  Company,  Appellants. 

1.  A  settlement  of  an  action  made  by  the  parties  before  trial  if  made  bona 
'  fide  by  the  defendant,  without  any  intent  to  deprive  the  plaintiff's  attor- 
ney of  his  costs,  is  valid ;  and  if  the  attorney  proceed  and  perfect  judg- 
ment after  notice  of  such  a  settlement,  the  judgment  will  be  set  aside  as 
irregular. 

2.  As  between  the  parties  to  an  action,  an  attorney,  as  such,  has  no  lien  upon 
the  subject  of  the  action,  and  the  parties  may  settle  and  discharge  it  before 
judgment  without  consulting  him,  if  there  be  no  collusion  between  them  to 
deprive  him  of  his  costs. 

(Before  Bosworth,  Ch.  J.,  and  Hornuir,  Woodbotp,  Piebrepoht,  Mos- 
crief  and  Robertson,  J.  J.) 
Heard,  May  26th;  decided,  June  2d,  1860. 

This  is  an  appeal  by  the  defendants  from  an  order  made  in 
this  action  on  the  7th  of  April,  I860,  by  Mr.  Justice  Moxcrisf. 
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The  action  was  commenced  in  January,  1860,  to  recover  lor 
the  loss  of  services  of  plaintiff's  infant  daughter,  alleged  to  re- 
sult from  injuries  caused  to  her  by  the  negligence  of  the  defend- 
ants' servants.  On  the  16th  of  January,  1860,  a  settlement  was 
had  between  the  plaintiff  and  defendants,  and  the  former,  in  con- 
sideration of  the  payment  of  $76,  the  sum  agreed  upon,  exe- 
cuted and  delivered  to  the  defendants  a  full  release  of  the  cause 
of  action,  which  release  contained  this  clause,  viz. :  "  all  actions 
at  law,  or  otherwise,  are  hereby  discontinued  without  costs  to 
either  party." 

On  the  twentieth  day  after  service  of  the  summons  and  com- 
plaint, the  following  written  notice  was  served  on  the  plaintiff's 
attorney,  viz. : 

"  D.  B.  Taylor,  Esq. : 

"  Dear  Sir — The  claim  of  Thomas  McDowell  against  this  Com- 
pany has  been  settled,  and  we  hold  the  release  of  the  same. 

"Very  respectfully, 

"John  O'Brien,  Treasurer." 

John  O'Brien  was  then  the  defendants'  treasurer.  The  plain- 
tiff's attorney  makes-  affidavit  that  it  was  agreed  between  him 
and  the  plaintiff,  when  the  suit  was  commenced,  that  he  should 
have  half  of  any  sum  that  might  be  recovered,  for  his  services 
in  the  suit,  and  that  if  nothing  was  recovered  he  was  not  to  de- 
mand any  compensation,  and  that  he  told  the  person  who  de- 
livered the  said  notice  of  settlement  to  him,  "that  that  was  not 
the  proper  way  to  treat  him  about  a  settlement  of  said  action ; 
*  *  *  that  he  held  a  lien  on  said  action,  and  that,  under  the 
circumstances,  he  should  not  regard  the  note  then  handed  to  him." 

The  attorney  of  the  plaintiff  proceeded  in  the  action,  took 
judgment  by  default  for  want  of  an  answer,  had  the  plaintiff's 
damages  assessed  and  the  costs  taxed,  and  perfected  judgment 
and  issued  execution.  The  damages  were  assessed  at  $1,000. 
Judgment  was  perfected  March  14, 1860,  for  $1,026.41,  damages 
and  costs.  On  the  28th  of  said  March,  the  defendants  obtained 
an  order  to  show  cause  why  the  judgment  and  execution  should 
not  be  set  aside. 

There  was  nothing  in  the  motion  papers  tending  to  show  that 
the  defendants  had,  at  the  time  of  the  settlement,  any  notice 
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of  the  said  agreement  between  the  plaintiff  and  his  attorney; 
nor  that  it  was  any  part  of  the  defendants'  motive  in  settling  to 
deprive  the  attorney  of  his  costs,  unless  such  motive  may  be  in- 
ferred from  the  fact  that  the  settlement  was  made  without  con- 
sulting the  attorney  in  relation  to  it 

On  the  7th  of  April,  I860,  after  hearing  both  parties  on  the 
order  to  show  cause,  an  order  was  made  setting  aside  the  judg 
ment  and  execution  on  paying  to  the  attorney  his  costs  as  ad- 
justed, and  the  Sheriff's  fees  on  said  execution ;  that  otherwise 
the  motion  to  set  them  aside  be  denied,  with  $7  costs  to  the 
plaintiff. 

From  that  order  the  present  appeal  is  taken. 

John  Slossorty  for  appellants. 
D.  R  Taylor,  for  respondent 

Hoffman,  J.  The  subject  of  the  present  appeal  is  one  of 
importance,  and  as  considerable  difference  of  views  appears  to 
exist,  especially  in  late  decisions,  we  have  examined  the  points 
with  some  care. 

As  long  ago  as  the  year  1806,  it  was  settled  in  our  State,  that 
if  a  defendant  has  bona  fide  paid  the  debt  and  costs  to  the 
plaintiff,  and  got  a  full  discharge,  without  notice  from  the  attor- 
ney of  his  claim,  and  without  collusion  to  defraud  him,  it  is 
valid,  and  a  judgment  taken  by  the  attorney  would  be  set  aside 
on  motion.  If  the  adverse  party  applied  to  cancel  the  judgment 
by  a  set-ofi^  then  the  Court  would  take  care  that  the  attorney's 
bill  be  paid.  {Finder  v.  Morris,  8  Caines'  T.  R,  165.) 

In  The  People  v.  Hardenbergh,  (8  Johns.  R,  886,)  a  settlement 
of  costs  awarded  to  defendant  in  ejectment,  made  without  notice 
from  the  attorney,  and  without  collusion,  was  held  valid,  and  an 
attachment  set  aside. 

Martin  v.  Hawks,  (16  Johns.  R,  406,)  was  the  case  of  a  judg- 
ment for  plaintiff  for  six  cents  damages  and  costs ;  notice  to  the 
defendant  by  the  attorney  to  pay  over  the  judgment  to  him,  and 
a  ca.  so.  directing  the  Sheriff  to  pay  the  amount  made  to  him.  It 
was  held  that  the  attorney  had  a  lien  on  the  judgment  for  his 
costs,  and  stood  with  the  same  equity  as  if  the  judgment  had 
been  assigned  to  him,  and  he  could  not  be  defrauded  of  such 
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•lien  and  equity  when  all  the  parties  were  informed  of  it,  and  for- 
bidden to  do  any  act  to  prejudice  it  The  Sheriff  therefore, 
could  not  avail  himself  of  a  release  by  the  original  plaintiffs  in 
an  action  for  an  escape. 

Power  v.  Kent)  (I  Cow.  R,  172,)  is  to  the  same  effect,  there  being 
judgment  on  a  demurrer,  disposing  of  the  whole  cause  of  action, 
with  written  notice  from  the  attorney  of  his  claim  to  the  costs, 
and  forbidding  any  arrangement  without  him,  before  the  settle- 
ment made  by  the  parties. 

In  Jin  Broeek  v.  De  Witt,  (10  Wend.,  617,)  the  defendant  paid 
damages  and  costs  to  the  plaintiff,  after  being  apprised  by  a  coun- 
sellor of  the  court  that  the  plaintiff  was  not  authorized  to  receive 
the  costs.  The  court  refused  to  set  aside  an  execution ;  holding 
that  the  information  given  to  the  defendant  was  equivalent  to  a 
notice  from  the  attorney  not  to  pay  the  costs  to  the  plaintiff. 

The  following  subsequent  cases,  before  and  since  the  Code, 
have  been  examined :  Takott  v.  Branson,  (4  Paige,  501,)  Sweety. 
Bartlett,  (4  Sandf.  S.  C.  R,  661,)  Brown  v.  Com&toek,  (10  Barb., 
67,)  Height  v.  Hokomb,  (16  How.  Pr.  R,  178,)  Ward,  v.  Syme, 
9  id,,  16,)  Shenoood  v.  The  Buffalo  City  Railroad  Company,  (12  id., 
136,)  Rooney  v.  The  Second  Avenue  Railroad  Company.  (18  N.  Y. 
R,  368.)  They  sustain  the  proposition  thus  stated  in  Shank  v. 
Shoemaker,  (18  N.  Y.  R,  489:)  "The  claim  of  the  attorney  for 
the  appellant  for  his  costs  had  not  been  perfected  by  a  judgment 
There  is  no  case  which  goes  far  enough  to  show  that  a  party  who 
has  not  obtained  a  judgment  in  his  favor  cannot  settle  a  suit  be- 
cause it  may  prejudice  the  possibility,  or  even  probability,  that  his 
attorney  might  obtain  his  costs  by  a  future  trial,  and  a  judgment 
in  favor  of  his  client" 

It  seems  undeniable,  that,  in  our  State,  the  pointe  laid  down  in 
the  early  case  from  Caines'  Reports  (ut  supra)  are  the  rules  in  force 
to  this  day,  with  the  addition  that  a  settlement  of  the  debt,  with* 
out  receipt  of  the  costs,  stands  precisely  upon  the  same  footing 
as  the  payment  of  both  debt  and  costs  in  that  case  to  the  client 

And  the  English  cases  correspond  with,  and  support,  these 
rules. 

The  lien  of  an  attorney  upon  a  judgment  is  established.  No 
set-off  of  cross-judgments  can  be  had  after  one  has  been  obtained 
in  the  suit  in  which  he  acts.    No  settlement  will  then  avail  against 

Bosw.— Vol.  IV.  85 
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his  rights.  (Dowett  v.  HoByer,  2  DowL  Pr.  Cas.,  640;  CaddeU  v. 
Smart,  4  id.,  760.) 

But,  even  then,  the  attorney  is  far  from  being  constituted 
Dominies  Litis.  He  cannot  carry  a  judgment  into  effect  against 
the  order  of  his  client.  (Barker  V,  St.  Quentm,  12  Meea.  k  Wels., 
441.)  If  the  client  chooses  to  discharge  the  debt,  or  from  im- 
prisonment on  execution,  the  attorney  cannot  prevent  it  {Marr  v. 
Smith,  4  Barn.  &  Aid.,  466.) 

So,  if  the  attorney  gives  notice  to  the  opposite  party  that  he 
looks  to  the  proceeds  of  the  action  for  payment  of  his  costs,  and 
directing  payment  to  himself,  or  forbidding  it  to  be  made  to  any 
other,  a  settlement  without  payment  will  not  be  effectual.  Lord 
Mansfield,  in  Welsh  v.  Hole,  (1  Doug.,  288,)  said,  that  it  was 
like  paying  a  debt  to  A,  after  notice  that  it  had  been  assigned  to 
B.  The  case  of  Bead  v.  Dapper,  (6  T.  B.,  861,)  is  explicit  to  the 
same  point,  and  it  is  recognized  by  Coltmajs;  J.,  in  Francis  v. 
Wdb.  (7  0.  B.  R.,  781.) 

And  so,  if  the  plaintiff,  before  judgment,  chooses  to  release  or 
compromise  the  action,  without  the  intervention  of  his  attorney, 
and  without  regard  to  his  costs,  be  may  do  so;  and,  provided 
there  be  no  collusion,  fraud,  or  mala  fides  in  the  opposite  party, 
the  prospective  lien  of  the  attorney  is  lost,  (Chapman  v.  Bawf 
1  Taunt.,  841 ;  Boohs  v.  Wasp,  5  Bing.,  190;  Nelson  v.  Wilson, 
6  id.,  568;  Clark  v.  Smith,  6  Mann.  &  Gran.,  1051;  Francis  v. 
Webb.  7  a  B.  R,  781.) 

It  is  clear,  I  think,  that,  in  the  most  favorable  view  for  the 
attorney  in  this  case,  and  assuming  that  he  can,  in  opposition  to 
this  motion,  justify  his  proceeding  on  the  ground  of  collusion, 
this  remains  the  only  question  open  for  consideration.  Has  be 
made  out  a  case  of  that  nature? 

Some  authorities  may  be  referred  to.  In  Cole  v.  Bermei,  (6 
Price,  15,)  after  service  of  process  in  the  action,  the  defendant 
purchased  some  articles  of  the  plaintiff,  for  which  be  paid  and 
took  a  receipt,  in  which  was  introduced  a  memorandum  that  no 
further  proceedings  were  to  be  bad  in  the  action  which  had  been 
commenced,  each  party  to  pay  his  own  costs.  The  defendant 
then  swore  that,  after  be  bad  gtrt  notice  of  service  of  notice  of  the 
declaration  having  been  put  upon  the  door  of  his  former  dwell- 
ing, he  called  on  the  solicitor  and  showed  him  the  memorandum, 
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who  observed  that  the  defendant  should  have  settled  with  him. 
The  attorney  swore  that  the  defendant  had  requested  time,  after 
being  served  with  process ;  that  some  little  time  before  interlocu- 
tory judgment  was  signed,  the  defendant  acknowledged  receipt 
of  the  notice  of  declaration ;  said  he  had  paid  the  plaintiff  the 
debt,  without  mentioning  the  other  matter  of  dealing  between 
them,  or  showing  him  the  memorandum ;  and  the  deponent  then 
informed  the  defendant  that  unless  his  costs  were  paid  he  should 
proceed  in  the  action.  On  the  writ  of  inquiry,  he  had  taken 
nominal  damages  only.  He  believed  there  was  collusion,  and 
was  informed  that  the  plaintiff  had  gone  to  America. 

The  Court  put  the  decision  on  the  ground  of  there  being  collu- 
sion, and  say,  all  the  cases  proceed  on  the  ground  that  the  parties 
are  not  to  be  permitted,  by  any  such  collusion,  to  cheat  the  attor- 
ney.    The  motion  to  set  aside  the  proceedings  was  denied. 

In  Francis  v.  Wdb,  (7  C.  B.  R,  731,)  the  Court  said :  "  In  cases 
of  this  sort,  the  Court  requires  a  clear  case  of  collusion  to  be  made 
out  before  they  will,  at  the  instance  of  the  plaintiffs  attorney, 
interfere  to  prevent  effect  being  given  to  an  adjustment  of  the 
dispute  between  the  parties  themselves.  There  was  nothing  in 
the  affidavits  to  show  that  the  party  entertained  the  design  to 
deprive  the  plaintiffs  attorney  of  his  costs.  The  conduct  of  the 
plaintiff,  (who  was  a  pauper  plaintiff, )  was  very  ungenerous 
towards  his  attorney ;  and  if  we  could  discover  any  evidence  of 
collusion  on  the  part  of  the  defendant,  I  should  feel  satisfaction 
in  visiting  him  with  costs.  It  was  no  part  of  the  defendant's  duty 
to  see  that  the  attorney's  costs  were  paid."  Coltman,  J.,  said : 
44  If  there  had  been  notice  not  to  settle  without  paying  the  costs,  I 
should  have  thought  the  affidavits  would  have  made  a  case  of 
collusion.  But  there  was  nothing  to  lead  the  defendant  to  suppose 
that  a  fraud  would  be  committed  by  the  plaintiff  on  his  attorney.'1 

In  Clark  v.  Smith,  (6  Mann.  &  Gran.,  1051,)  a  verdict  had  been 
given  for  £78.55.  6d.  damages  and  coste.  The  parties  then  settled 
for  fifty  guineas,  and  a  release  was  given.  Judgment  was  then 
entered  up  by  the  attorney.  A  motion  was  made  to  set  it  aside, 
with  costs,  to  be  paid  by  the  attorney.  The  Chief  Justice  said : 
"The  Court  must  clearly  see,  that  the  defendant  fraudulently  col- 
luded with  the  plaintiff  to  defeat  the  attorney's  lien.  Suspicious 
circumstances  were  not  enough."    Maule,  J.,  said :  "  The  plain- 
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tiff  and  defendant  settled  in  the  absence  of  their  attorneys.  The 
plaintiff's  attorney  had,  therefore,  no  right  to  sign  judgment  It 
lies  upon  him  to  show  why  it  should  not  be  set  aside.  The  ground 
he  goes  upon  is,  fraudulent  collusion.  I  think  the  affidavits, 
which  are,  in  some  respects,  contradictory,  leave  that  matter  quite 
uncertain." 

In  Nelson  v.  Wilson,  (6  Bing.,  668,)  Chief  Justice  Tindal  said: 
"  It  is  undoubtedly  competent  for  the  party  to  settle  the  cause 
without  the  intervention  of  his  attorney ;  and,  if  the  attorney 
proceeds,  in  order  to  secure  his  costs,  he  is  bound  to  make  out  a 
clear  case  of  collusion  between  the  plaintiff  and  defend&nt  to 
deprive  him  of  them.  Upon  reading  the  affidavits,  we  think  that, 
though  there  is  ground  for  suspicion,  the  collusion  has  not  been 
clearly  made  out."  A  verdict  had  been  taken  after  notice  of  the 
settlement;  and  all  the  proceedings  were  set  aside,  with  costs,  to 
be  paid  by  the  attorney. 

In  a  late  case  in  Georgia,  {McDonald  v.  Napier,  14  Ga.  R,  89,) 
the  subject  has  been  carefully  considered.  The  following  are 
the  propositions  established : 

1.  The  attorney  has  a  special  lien  upon  the  money  of  his 
client  which  may  come  into  his  hands,  and  upon  a  judgment 
procured  by  him  for  his  client  If  the  money  is  in  his  hands  he 
may  retain  it  in  satisfaction  of  his  bill,  and  if  in  the  hands  of 
the  officer  of  the  Court,  the  Court  in  the  exercise  of  its  equitable 
power,  (I  mean  a  Court  of  law,)  will  lay  hold  of  it  and  prevent 
its  payment  over  until  his  lien  is  satisfied. 

2.  If  the  defendant  pay  to  the  plaintiff  the  debt  and  costs  due 
on  a  judgment,  after  notice  from  the  attorney  of  the  plaintiff  not 
to  do  so,  he  will  pay  it  in  his  own  wrong  and  is  liable  to  pay  to 
the  attorney  his  fees  notwithstanding. 

8.  A  settlement  between  the  parties,  with  a  view  to  defraud 
the  attorney  out  of  his  fees,  will  not  discharge  the  defendant 
from  liability  to  pay  them,  or  extinguish  the  judgment  as  to 
them,  even  without  notice ;  yet,  if  the  parties  without  notice 
bona  fide  settle  or  compromise  the  debt  and  costs,  the  attorney 
cannot  afterwards  proceed  against  the  defendant  for  his  costs. 

4.  And  in  case  of  a  collusive  settlement  of  a  cause,  the  attorney 
may  proceed  in  the  cause  for  the  mere  purpose  of  obtaining 
his  costs.    These  propositions,  I  am  clear,  may  be  considered  as 
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settled  law  in  England,  and  have  been  recognized  as  law  very 
generally  in  our  States.  They  are  settled  in  the  Courts  of  Law 
and  Chancery. 

5.  The  lien  on  the  money  of  a  client  is  limited  to  the  bill  of 
costs  accruing  to  the  attorney  or  solicitor  in  the  case  in  which 
it  is  raised,  and  the  lien  on  a  judgment  is  in  like  manner  re- 
stricted. An  execution  issued  upon  a  valid  judgment  in  the 
hands  of  the  attorney  is  a  paper  belonging  to  the  client,  upon 
which  a  hen  for  a  general  balance  will  attach  as  well  as  upon 
any  other  paper.  At  the  same  time  it  is  to  be  noted  that  the 
security  which  the  execution  gives  for  fees,  is  not  the  mere 
right  pf  detention  until  they  are  paid,  but  a  process  available 
for  their  collection  out  of  the  defendant  I  do  not  see  why  it 
should  not  be  detained  as  against  the  plaintiff  for  a  general  bal- 
ance, whilst  it  is  clear  that  in  case  of  a  settlement  by  the  defend- 
ant with  notice,  or  without  it  collusively,  the  judgment  cannot  be 
enforced  against  him  for  more  than  the  fees  due  in  the  particular 
case.  It  is  important  too  that  in  reference  to  the  lien  of  the  at- 
torney on  the  judgment,  his  power  over  it  should  be  well  under- 
stood. Because  he  has  the  lien  stated,  it  is  not  to  be  understood 
that  it  supersedes  all  control  which  the  plaintiff  has  over  it,  and 
that  the  attorney  as  dominus  litis' can  "  marshal  the  proceedings 
on  the  judgment  as  he  may  think  fit."  The  lien  amounts  to  this 
that  he  has  a  right  to  control  it  for  the  collection  of  fees  through 
an  order  of  the  Court  directing  its  use  for  that  purpose  in  the 
exercise  of  an  equitable  power  which  appertains  to  it  over  its 
own  process,  and  ever  the  lien  of  its  officers. 

Tested  by  the  rules  thus  declared,  it  is  impossible  to  say  that 
upon  these  affidavits  the  defendants  did,  in  making  the  settle- 
ment, act  with  the  design  of  aiding  the  plaintiff  in  depriving  the 
attorney  of  his  costs.  If  the  facts  here  made  out  a  case  of  col- 
lusion, it  would  be  difficult  to  imagine  a  case  in  which  a  settle- 
ment without  the  privity  of  the  attorney  could  be  made. 

It  is,  however,  necessary  to  notice  some  cases  which  seem  to 
conflict  with  the  long  line  of  authorities  I  have  cited. 

The  case;  Keenan  v.  Dorfiinger^  December  16th,  1859,  in  the 
Supreme  Court,  to  which  we  have  been  referred,  was  one  of  a  set- 
tlement between  the  parties  after  a  report  of  a  Referee  against  the 
defendant  for  the  sum  of  $600.    Then  a  release  and  a  consent  to 
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discontinue  without  costs,  were  given.  The  Court  denied  the  mo- 
tion to  discontinue  absolutely,  but  allowed  it  on  payment  of  costs. 

A  report  of  a  Referee  on  all  the  issues  upon  which  a  judg- 
ment may  immediately  be  entered,  may  be  deemed  upon  this 
question  equivalent  to  a  judgment.  (See  Sweet  v.  BarUeU,  4 
Sandf.  S.  C.  R,  661.) 

In  Owen  v.  Mason,  (18  How.  Pr.  R,  156,)  there  was  a  motion 
by  the  defendant  to  set  aside  an  inquest  for  irregularity.  When 
the  cause  was  moved  for  trial,  an  attorney  on  behalf  of  the  plain- 
tiff, but  not  the  one  on  the  record,  stated  that  the  action  had  been 
settled  by  the  parties,  to  which  the  defendant's  attorney  assented, 
and  moved  to  dismiss  the  complaint  without  costs.  The  attor- 
ney of  the  plaintiff  on  the  record  objected,  producing  a  notice 
of  lien  served  upon  the  defendant,  forbidding  a  settlement  ex- 
cept with  him,  and  moved  for  judgment  for  the  amount  of  his 
costs.  The  motion  of  the  defendant  was  denied,  and  Justice 
Ingraham  intimated  that  he  should  move  to  file  a  supplemental 
answer,  setting  up  the  settlement,  and  that  the  Court  would  then 
make  it  a  condition  that  all  the  costs  up  to  the  settlement  be  paid. 
No  motion  was  made  by  him.  When  the  cause  was  next  reached, 
the  plaintiff's  attorney  took  an  inquest,  perfected  judgment,  and 
issued  execution  for  $77,  the  amount  of  his  costs.  A  motion  to 
vacate  the  inquest  and  execution  was  denied  by  Justice  Mullen. 
If,  as  we  are  probably  warranted  in  supposing,  the  notice  had 
been  served  upon  the  defendant  before  the  trial,  the  case  is  en- 
tirely consistent  with  the  other  authorities. 

There  is  also  the  case  of  Wood  v.  The  Trustees  of  the  North 
West  Presbyterian  Church,  (7  Abb.,  210,  note,)  in  which  the  settle- 
ment was  made  the  day  before  the  trial,  and  a  receipt  in  full  given. 
The  plaintiff's  attorney  went  on  knowing  of  the  settlement,  and 
took  judgment,  the  defendant  not  appearing.  He  issued  execu- 
tion for  his  costs  as  adjusted.  It  was  held  by  Justice  Hilton  that 
the  judgment  could  not  be  vacated.  The  defendant  could  only 
set  up  the  settlement  by  supplemental  answer,  and  the  Court 
would  only  allow  this  upon  payment  of  costs  to  the  time. 

It  is  stated  by  a  latp  writer  on  the  English  practice,  (Lush's 
Practice  by  Stephens,  p.  226,)  "  that  it  is  the  proper  and  safe 
course  (except  perhaps  in  clear  cases  of  fraud  and  collusion)  for 
the  attorney  whose  lien  has  been  destroyed  by  the  conduct  of 
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the  parties  to  the  suit  to  apply  to  the  Court  for  a  rule  calling  on 
the  opposite  party  to  pay  him  his  costs,  and  not  himself  to  go 
on  with  the  proceedings."  He  cites  Graves  v.  Eades,  (5  Taunt, 
429,)  and  Welsh  v.  Hole,  (vi  supra,)  with  other  authorities. 

The  result  of  the  cases,  and  in  our  judgment,  the  sound  rule 
upon  the  subject  is,  that  if  an  attorney  has  omitted  to  protect 
himself  by  a  notice  forbidding  a  settlement  without  him,  and 
the  parties  compromise  the  action  before  judgment,  of  which  he 
has  notice,  he  then  proceeds  in  the  suit  for  his  costs,  at  the  peril 
of  establishing  conclusively  that  the  adverse  party  had  the  design 
when  making  the  settlement  of  defeating  his  demand  for  the 
costs.  If  he  fail  in  satisfying  the  Court  of  this,  his  proceedings, 
subsequent  to  notice,  will  be  set  aside.  In  the  present  instance, 
the  plaintiff's  attorney  has  failed  in  making  out  such  a  case. 

The  order  below  must  be  reversed  without  costs,  and  the 
judgment  and  execution  must  be  set  aside. 

The  other  Judges  {except  Robertson,  J.,  who  dissented)  con- 
curred in  the  views  stated,  in  the  concluding  part  of  the  opinion 
of  Judge  Hoffman.1 


Robert  B.  Byass  t>.  John  Ogdkn  Smith. 

L  Upon  the  trial  of  an  action  brought  to  recover,  or  upon  a  reference  ordered 
to  ascertain  the  damages  sustained  by  the  plaintiff;  by  the  use  by  the  de- 
fendant of  the  plaintiff's  trade  mark;  the  defendant  cannot  be  compelled 
to  answer  questions  tending  to  show  that  the  defendant  has  sold  articles 
manufactured  by  himself,  with  a  label  thereon  imitating,  resembling  or 
purporting  to  be  the  label  of  the  plaintiff. 

2.  A  party  cannot  be  compelled  to  give  evidence  tending  to  prove  either  of 
the  three  facts  essential  to  constitute  the  offense  prohibited  by  chapter  123, 
(§  3,)  of  the  Session  Laws  of  1850. 

(At  Chambers,  July  6th,  1860.    Before  Bobkbtso»,  J.) 

The  facts  sufficiently  appear  in  the  following  opinion : 

Robeetson,  J.    This  is  a  motion  for  an  attachment  against 
the  defendant  for  not  answering  certain  questions  put  to  him 

'See  The  People  v.  New  York  Common  Pleas  (13  Wend,  649,  655). 
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upon  an  examination  before  a  referee,  and  not  producing  certain 
books. 

The  complaint  alleges  that  the  plaintiff  has  been  for  several 
years  engaged  in  preparing  and  vending  a  commodity  designated 
in  the  market  as  "  Byass'  London  Porter,"  put  up  in  glass  bottles, 
upon  which  labels  are  affixed  by  the  plaintiff  as  a  trade  mark, 
containing  various  devices,  and  also  afac  simile  of  the  plaintiff's 
signature ;  that  he  has  acquired  a  great  imputation  for  such  porter; 
that  the  defendant 'has  been  engaged  in  putting  up  American 
porter  in  bottles  similar  to  the  plaintiff's,  upon  which  he  put  labels 
similar  to  the  plaintiff's,  and  also  in  selling  porter ;  imitating  the 
plaintiff's  bottles,  casks  and  trade  mark,  with  the  intention  of  in- 
juring the  plaintiff.  The  demand  for  relief  in  the  complaint  is 
for  an  order  restraining  the  defendant,  among  other  things,  from 
selling  any  imitation  of  the  plaintiff's  porter. 

The  answer  denies  any  knowledge  by  the  defendant  that  he 
oyer  knew  such  label  to  be  the  property  of  the  plaintiff^  or  that 
.  he  ever  had  any  intention  of  injuring  or  defrauding  him. 

The  issues  joined  in  this  action  were  brought  to  trial,  and  the 
defendant  was  called  as  a  witness  for  the  plaintiff,  on  such  trial 
He  then  testified  that  he  had  sold  porter  bottled  by  him  with  a 
label  resembling  the  plaintiff's,  but  never  sold  it  for  genuine 
Byass'  porter;  and  the  defendant's  counsel  proved  by  one  of  the 
plaintiff's  witnesses  that  the  plaintiff  was  not  a  manufacturer  of 
the  porter  bottled  and  sold  by  him. 

After  such  trial  the  Court  ordered  a  reference  to  a  referee,  to 
report  the  amount  of  damages,  if  any,  sustained  by  the  plaintiff 
by  reason  of  the  defendant's  use  of  the  plaintiff's  trade  mark: 
in  the  proceedings,  upon  such  reference,  the  defendant  was  aske<J 
five  questions  by  the  plaintiff's  counsel,  which  were  as  follows: 

1.  When  did  you  first  begin  to  bottle  and  sell  American  porter 
put  up  and  labeled  as  the  plaintiff's  porter? 

2.  Have  you  sold  porter  at  any  time  put  up  and  labeled  like 
the  plaintiff's,  as  and  for  an  imitation  of  the  plaintiff's  porter? 

8.  Have  you,  within  the  last  five  or  six  years,  copied  any  such 
bill  in  any  book  or  books  ? 

4.  Have  you  ever  copied  any  bill  of  Byass'  imitation  porter 
sold  by  you,  into  any  book  ? 
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6.  When  you  sold  Byass'  imitation  porter,  were  you  accustom- 
ed to  make  out  bills  in  the  form  of  exhibit  No.  2  ? 

This  exhibit  was  a  bill  for  porter  called  "  Im't  Byass'  Porter.'1 

The  witness  refused  to  answer  such  questions,  and  the  objec- 
tion now  taken  is,  that  the  answers  would  tend  to  criminate  the 
witness.  The  offense  which  it  is  claimed  such  answers  would 
tend  to  prove,  is  that  prohibited  by  an  act  passed  in  1850.  (Sees. 
L.  1860,  ch,  128,  §  8.)  This  statute  declares  that  any  person  who 
shall  vend  any  goods,  &c,  having  thereon  any  counterfeited  labels 
purporting  to  be  those  of  any  mechanic  or  lpanu&oturer,  know- 
ing the  same  to  be  counterfeited,  and  purporting  to  be  imitations 
of  such  labels,  without  disclosing  the  fact  to  the  purchaser,  shall 
be  guilty  of  a  misdemeanor.  To  this  it  is  answered,  that  the 
answers  given  by  the.  witness  would  not  tend  to  prove  any  of  the 
facts  necessary  to  make  out  such  offense ;  that  the  plaintiff  is 
not  a  manufacturer  or  mechanic,  within  the  meaning  of  the  act ; 
that  other  testimony  in  the  case  shows  he  was  innocent  of 
any  such  offense,  and  that  he  waived  his  privilege  by  having 
answered  some  questions  relative  to  the  same  facts  upon  the 
trial.  There  are  three  essential  ingredients  in  the  offense,  to  wit : 
Fust,  the  selling  the  goods  with  the  simulated  marks  on  them; 
second,  the  knowledge  of  their  character;  and  the  third,  with- 
holding such  knowledge  from  such  purchasers.  Whatever  tends 
to  prove  any  one  of  these,  the  witness  had  a  right  to  refuse  to  dis- 
close. I  do  not  understand  that  in  the  privilege  of  a  witness  to 
refuse  to  answer,  because  his  answer  would  criminate  himself,  is 
embraced  any  right,  on  his  part,  to  determine  the  question  of  the 
tendency  of  his  testimony,  but  that  he  pleads  that  his  answer  may 
be  such  as  to  criminate  him,  if  any  answer  to  the  question  put 
would  do  so.  The  Court  is  to  determine,  as  a  question  of  law, 
whether  the  question,  if  answered  in  any  form,  would  form  a  link 
in  the  chain  of  evidence ;  the  oath  of  the  witness,  therefore,  is 
unnecessary  to  the  fact  that  his  answer  must  criminate  him ;  by 
such  an  oath  he  would  either  swear  to  a  conclusion  of  law,  or 
admit  impliedly  the  very  fact  he  was  endeavoring  to  conceal.  Of 
course  the  answers  in  these  cases  would  tend  to  prove  the  first 
ingredient  of  the  offense,  to  wit :  the  selling  of  the  goods;  and 
whatever  may  be  the  evidence,  in  this  case,  of  the  absence  of  other 
ingredients,  or  even  of  a  complete  defense  to  the  charge,  that 
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evidence  might  not  be  produced,  or  defense  made  out  on  a  crim- 
inal charge.  I  do  not  think  that  the  defendant,  by  not  claiming 
'  his  privilege  in  other  proceedings  in  the  cause,  waived  it,  in  the 
proceedings  before  the  Beferee,  because  such  evidence  could  not 
affect  the  referee's  judgment,  unless  introduced  as  an  admission. 
Every  admission  in  a  cause  may  have  its  explanation  and  excuse, 
and  the  defendant  could  not  be  called  on  to  answer  questions 
tending  to  convict  him,  even  if  already  convicted.  The  only 
remaining  question  is,  whether  the  plaintiff  comes  within  the 
description  of  per^pns  mentioned  in  the  act,  against  whose  inte- 
rests the  offense  may  be  committed.  There  are  two  classes  men- 
tioned— mechanics  and  manufacturers — and  perhaps  the  question 
whether  the  plaintiff  is  either,  is  not  to  be  determined  by  what 
appears  in  this  action ;  the  plaintiff  may  be  the  manufacturer  of 
the  porter  sold,  upon  the  bottles  containing  which  the  false  labels 
may  be  pasted. 

He  has  alleged  in  the  complaint  that  he  prepared  the  porter  he 
sold,  and  the  word  u manufacturer"  can  hardly  be  intended  to 
be  limited  to  those  who  actually  produced  the  raw  material  sold, 
but  must  extend  to  those  who  gut  it  in  a  vendible  shape  and 
sell  it  in  that  shape,  using  labels  to  designate  by  whom  it  was  so 
prepared  and  sold.  I,  therefore,  am  of  opinion  the  defendant 
might  bring  himself  by  his  answer,  within  the  peril  of  the  sta- 
tute. 

The  witness,  was  therefore,  justified  in  refusing  to  answer  the 
first  and  second  of  the  above  questions ;  the  third,  standing  by 
itself,  is  unintelligible;  the  fourth  and  fifth  present  more  diffi- 
culty, as  they  only  refer  to  the  article  sold,  not  to  the  labels ;  but 
as  there  is  no  evidence  of  any  other  imitation  but  in  the  labels, 
they  must  be  considered  as  tending  to  the  same  result,  and  as 
equally  inadmissible. 

The  plaintiff  had  a  right  to  the  production  of  the  books,  but 
there  is  no  evidence  before  me  of  a  refusal  to  produce  them.  I 
am  satisfied  with  the  views  of  Justice  Bonnet  of  the  Supreme 
Court,  on  a  similar  motion  in  an  action  by  the  present  plaintiff,  on 
that  point 

The  motion  for  an  attachment,  therefore,  must  be  refused,  with- 
out costs. 
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Town  v.  The  Safeguard  Insurance  Company 
and  Pennsylvania, 

L  On  proceedings  supplementary  to  execution,  neither  a  wit 
alleged  to  have  property  belonging  to  the  judgment  debtor, 
to  answer  questions  put  with  a  view  to  eliciting  evidence 
that  transfers  of  property  made  by  such  debtor  were  made  witlTintent 
defraud  creditors. 

2.  Property  in  the  possession  of  a  third  person  claiming  title,  no  matter  how 
fraudulent  the  transfer,  the  Judge  cannot  order  to  be  delivered  to  the 
creditor. 

3.  The  object  of  the  examination  is  the  discovery  of  property  in  the  posses- 
sion or  control  of  the  debtor. 

(At  Chambers,  July  13th,  1860.    Robertson,  J.) 

The  facts  are  stated  in  the  opinion. 

Robertson,  J.  Examinations  or  supplementary  proceedings 
to  a  judgment  can  only  be  extended  to  the  discovery  of  the 
property  in  the  possession  or  control  of  the  defendant,  which  he 
can  deliver  over ;  if  in  the  possession  of  another  claiming  title, 
no  matter  how  fraudulent  the  transfer,  no  order  can  be  made  to 
compel  him  to  deliver  the  property,  and,  therefore,  no  questions 
can  be  put  to  the  debtor  or  a  witness  to  discover  or  prove  the 
fraud.  Such  an  examination  is  a  fishing  one  and  was  not  the 
object  of  these  proceedings.  The  remedy  of  the  creditor  is  by 
direct  action  against  the  fraudulent  assignee,  when  the  good  faith 
of  the  assignment  is  in  issue.  The  difficulty  of  ascertaining  the 
disposition  of  property  does  not  justify  the  assumption  of  this 
unlimited  jurisdiction. 

The  witness  in  this  case,  as  an  officer  of  the  Company,  takes 
the  place  of  a  debtor  in  an  ordinary  case,  and  is  not  bound  to  go 
farther  in  making  disclosures  than  answering  what  has  become 
of  the  property  of  the  defendants,  so  as  to  see  whether  it  can  be 
delivered.  The  questions,  therefore,  to  that  extent,  must  be  al- 
lowed. The  questions  not  having  been  submitted  to  me,  I  can- 
not specify  which  come  within  the  rule  now  laid  down. 


604  CASES  IN  THE  SUPERIOR  COURT. 

Wheeler  y.  HartwelL 


John  C.  Wheeler  v.  Mrs.  Habtwell. 

In  an  action  against  a  female,  she  cannot  be  arrested  and  held  to  bail,  on  the 
ground  that  she  fraudulently  contracted  the  debt  on  which  the  action  is 
brought 

(At  Chambers,  September  15,  1860.    Before  Bosworth,  Ch.  J.) 

The  plaintiff  applied  for  an  order  in  this  action,  to  arrest  and 
hold  the  defendant  to  bail,  on  the  grounds,  that  she  owed  the 
plaintiff  $75,  for  the  board  of  herself  and  daughter,  and  fraudu- 
lently contracted  such  debt 

Bosworth,  Ch.  J.,  denied  the  application,  holding  that  the 
provisions  of  the  Code,  that  "  no  female  shall  be  arrested  in  any 
action,  except  for  a  willful  injury  to  person,  character  or  property,19 
(Code,  §  179,)  exempted  the  defendant  from  arrest  in  this  action, 
although  she  may  have  fraudulently  contracted  the  debt  in  ques- 
tion. 
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ACTION, 

1.  Where  an  owner,  being  about  to 
erect  a  building  on  his  lot,  contracts 
with  a  person  to  furnish  and  set  the 
marble  for  the  front  thereof,  agree- 
ably to  certain  specifications,  and 
for  a  definite  sum  agreed  to  be  paid 
therefor,  and  such  owner  neither  in- 
terferes with  the  work  nor  reserves 
any  right  of  interference  or  direc- 
tion, such  owner  is  not  liable  to  a 
third  person  for  an  injury  sustained 
by  the  latter  in  consequence  of  the 
negligence  of  the  contractor's  em- 
ployees engaged  in  setting  the  mar- 
ble. In  such  case,  those  employees 
are  not  the  owner's  servants.  Pot- 
ter v.  Seymour, 140 

2.  In  an  action  against  a  corporation 
by  R.  and  T.,  to  recover  the  value 
of  tools  and  machinery  belonging  to 
themselves,  and  the  value  of  the  use 
thereof,  which  tools  and  machinery 
have,  by  such  use,  been  worn  out 
and  rendered  valueless,  it  is  compe- 
tent for  the  defendants  to  show,  as 
a  defense,  that  the  plaintiffs  were 
officers  of  the  defendants,  and  au- 
thorized by  the  defendants  to  pur- 
chase from  a  third  party  all  his  tools 
and  machinery  used  by  him  in  his 
manufactory  for  $30,000 ;  that  such 
purchase  was  made  by  the  plain- 
tiffs, the  tools  and  machinery  in 
question  being  then  set  up  in  the 
factory ;  that  the  defendants^  with 
the  concurrence  of  the  plaintiffs, 
acting  as  the  defendants  officers, 
paid  the  money,  took  possession  or 
the  factory  and  of  all  the  tools  and 


machinery  therein,  and  used  the 
same,  believing  the  whole  to  be  in- 
cluded in  the  said  purchase.  Eider 
v.  Union  India  Rubber  Co.,. . .  169 

3.  In  such  case,  the  production  of  a 
judgment  record  in  evidence  which 
showed  that  the  plaintiffs  had  once 
brought  an  action  against  the  de- 
fendants, alleging  a  sale  by  them- 
selves to  the  defendants  of  the  same 
tools  and  machinery,  and  claiming 
the  price;  in  which  the  defendants 
denied  any  purchase  from  the  plain- 
tiffs ;  and  in  which  it  was  found  as  a 
fact  that  the  defendants  did  not  pur- 
chase the  property  from  the  plain- 
tiffs, and  judgment  for  the  defend- 
ants was  pronounced,  does  not  pre- 
clude such  defense,  and  it  is  error  to 
exclude  evidence  of  a  purchase  by 
the  defendants  from  such  third  per- 
son,  id. 

4.  Where  the  complaint  states,  and 
the  uncontradicted  evidence  given 
at  the  trial  tends  to  prove,  that  M. 

Sthe  plaintiff's  assignor)  lent  to  the 
lefendant  money,  on  the  security 
of  a  note  made  oy  R,,  payable  to 
his  own  order,  and  indorsed  by  him 
and  by  the  defendant,  and  that,  on 
such  note  maturing,  M.  surrendered 
it  to  R.  for  a  new  note  of  the  same 
amount,  payable  on  demand,  made 
and  indorsed  by  R,  and  so  surren- 
dered it  at  the  defendant's  request, 
and  on  his  promise  to  indorse  such 
new  note,  and  that  the  defendant 
refused  to  indorse  such  new  note, 
or  pay  the  money  so  lent  to  him,  it 
is  error  to  dismiss  the  plaintiff's  com- 
plaint, although  the  surrendered 
note  has  been  destroyed.  WeitcoU 
y.Keder, 664 
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5.  On  such  a  state  of  facte,  the  de- 
fendant is  liable  as  borrower,  and  an 
action  may  be  maintained  against 
him  as  such;  the  note  which  he  in- 
dorsed as  security  for  the  loan  hay- 
ing been  surrendered  at  his  request 
to  the  maker  of  it  WeatcoU  y.  Ked- 
er, 564 

6.  Such  a  cause  of  action  is  assigna- 
ble, and  the  assignment  in  this  case 
transferred  it* id. 

7.  Such  evidence  entitles  the  plaintiff 
to  a  peremptory  charge  that  a  ver- 
dict be  given  in  his  favor,  or  requires 
that  the  cause  be  submitted  to  a  jury, 
with  instructions  that,  if  the  defend- 
ant borrowed  the  money,  and  if  the 
note  left  as  security  for  the  loan  was 
surrendered  at  his  request,  the  plain- 
tiff is  entitled  to  recover, id. 

VuU,  Ante-Nuptial  Contracts. 
Debtor  and  Creditor. 
Equity  Jurisdiction. 
Judgments. 

Practice,  Ufa,  Parties. 
Rescission  or  Contracts. 
Sheriff. 
Stockholders. 

AGREEMENTS. 

Where  a  written  agreement,  dated 
January  6, 1857,  was  signed  by  some, 
but  not  by  an,  the  creditors  of  the 
firm  of  T\,  H.  &  McC.,  which  de- 
clared that  "we,  the  undersigned, 
creditors  of  the  firm  of  T.,  H.  & 
McC.,  in  consideration  of  one  dollar 
to  each  of  us  paid,  agree  to  accept 
the  sum  of  sixty  cents  on  the  dol- 
lar, in  their  notes,  at  six,  nine  and 
twelve  months,  from  the  1st  of  Feb- 
ruary, 1857,  without  interest,  in  full 
settlement  of  our  respective  claims 
against  said  T.,  H.  it  McC;  all 
claims  to  be  put  on  the  same  basis 
and  considered  as  due  1st  February, 
1857,  by  allowing  or  deducting  in- 
terest ;  and  the  original  notes  are  to 
be  held  as  collateral  until  the  notes 
given  in  compromise  are  paid,"  it 
wasAeZct; 

1.  That  such  agreement  was,  in  ef- 
fect,  a  contract  of  the  creditors 


signing  it  with  each  other,  as  well 
as  between  them  severally  and 
their  common  debtor.  Menard  v. 
Tutor, 107 

2.  That  it  was  obligatory  on  those 
signing  it,  though  not  signed  by 
all  the  creditors,  and  although 
some  who  did  not  sign  it  had 
been  paid  sixty  per  cent  cash, 
and  others,  whose  claims  were 
very  small  in  amount,  had  been 
paid  a  larger  per  centage, *rf 

3.  That  the  agreement  of  the  sev- 
eral signing  creditors  to  relinquish 
a  part  of  their  demands,  was  a 
sufficient  consideration  for  the 
promise  of  each  to  accept  a  part  in 
satisfaction  of  his  whole  debt, . .  id, 

4.  That  a  tender  of  notes  of  such 
firm,  dated  January  1,  1857,  for 
proper  amounts,  at  seven,  ten  and 
thirteen  months,  from  that  date, 
was  a  performance  by  such  firm 
of  the  agreement  on  their  part 
to  give  notes  at  six,  nine  and 
twelve  months  from  the  1st  of 
February,  1857, id. 

5.  That  the  fact  that  one  of  such 
firm  expected  that  the  firm  would 
make  $10,000  by  the  compromise, 
and  so  declared,  was  immaterial, 
and  did  not  affect  its  validity; 
there  having  been  no  misrepre- 
sentation or  concealment  by  the 
firm  of  any  material  fact,  to  induce 
the  signing  of  such  agreement, . .  id 

Where,  by  the  terms  of  an  agree- 
ment between  the  plaintiff,  (an  act- 
or,) and  the  defendant,  (a  theatrical 
manager,)  it  was  agreed  that  the 
plaintiff  should,  between  October  9, 
1854,  and  June  1, 1855,  perform  as  an 
actor  for  the  defendant,  during  four 
terms  of  four  weeks  each,  and  that 
there  should  be  an  interval  of  four 
weeks  between  the  terms,  the  com- 
mencement of  each  term  to  be  ap- 
pointed by  the  defendant,  and  notice 
thereof  given  to  the  plaintiff;  and 
where  they  subsequently  agreed  that 
the  plaintiff  should  not  perform  in 
January  or  February,  1855,  and 
where,  after  that,  the  plaintiff  com- 
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menced  playing  about  the  9th  of 
October,  1to4,  and,  before  the  end 
of  the  second  week,  it  was  agreed, 
at  his  request,  that  such  first  term 
of  four  weeks  should  be  divided  into 
periods  of  two  weeks  each,  the 
plaintiff  to  discontinue  playing  at 
the  end  of  said  first  two  weeks, 
then  leave,  and  return  and  play  the 
other  two  weeks  so  as  to  complete 
the  game  on  or  about  the  1st  of  Jan- 
uary, 1855,  and  the  plaintiff  left  at 
the  end  of  the  first  two  weeks,  and 
did  not  again  return  or  offer  to  re- 
turn, and  wae  not  requested  to  re- 
turn, held: 

6.  That  the  plaintiff  was  bound  by 
the  agreement,  as  modified,  to  re- 
turn and  playf  or  offer  to  play,  said 
remaining  two  weeks,  without  any 
notice  or  request  from  the  defendant 
so  to  do,  and  that  the  plaintiffs  fail- 
ure to  do  so  was  a  breach  of  the 
agreement  on  his  part;  and  that  he 
was  liable  to  the  defendant  for  the 
damages  resulting  therefrom.  Pla- 
eide  v.  Burton, 512 

7.  That,  after  such  breach  by  the 
plaintiff  of  the  agreement  on  his  part, 
the  defendant  was  under  no  obliga- 
tion to  employ  the  plaintiff  further, 
and  that  no  action  would  lie  against 
the  defendant  for  not  having  notified 
the  plaintiff  of  the  time  of  commenc- 
ing other  terms  of  four  weeks  each, 
and  for  not  furnishing  him  employ- 
ment for  such  terms,  although  the 
plaintiff  might  have  been  ready  and 
willing  to  perform  on  being  so  noti- 
fied,   id. 

One  Jane  E.  Jones,  by  a  written  or- 
der dated  May  26,  1856,  and  di- 
rected to  the  defendant,  requested 
him  to  pay  to  the  plaintiff,  or  order 
defendant  s  note  at  three  months  for 
$250,  "whenever  I  (said  Jones) 
nave  put  on  the  third  tier  of  beams 
upon  the  five  brick  houses  now  buil- 
ding by  me,  *  *  to  apply  on  the 
third  payment  as  per  contract  for 
building  said  houses  between  us, 
dated  Match  27th,  1856."  By  the 
contract  of  March  27th,  Jones  a- 
greed  to  build  and  complete  for  the 


defendants  five  buildings,  in  a  l 
ner  and  by  a  time  specified^  and  the 
defendant  agreed  to  advance  to 
Jones  a  building  loan  of  $3,500  as 
the  houses  progressed,  as  follows, 
viz.:  (let)  $500  cash  when  the  first 
tier  or  beams  was  on  and  the  walls 
up  all  around ;  (2d.)  $500  cash  when 
the  second  tier  of  beams  was  on 
and  the  walls  up  all  around;  (3d.) 
Three  other  payments,  in  notes  or 
acceptances,  of  $500  each,  not  to 
fall  due  before  the  browning  of  the 
whole  five  houses  was  on  and  floors 
laid.  The  defendant  accepted  said 
order  of  May  26th,  1856.  by  a  wri- 
ting on  its  face  reading  thus :  "  Ac- 
cepted May  29th,  1856:  G.  R.  Tk&> 
rett,"  and  delivered  it  thus  accept- 
ed, to  the  plaintiff)  who  furnished 
lumber  to  be  used,  and  which  was 
used,  in  said  five  buildings.  They 
were  so  far  proceeded  with  that  the 
side  walls  were  raised  up  to  the 
third  tier  of  beams,  and  the  third 
tier  was  put  on,  but  the  front  walls 
were  never  raised  higher  than  the 
sills  to  the  basement  windows. 
ffdd, 

8.  (1.)  That  the  defendant  was  not 
liable  by  reason  of  his  said  accept- 
ance, to  give  a  note  to  the  plaintiff 
for  $250,  until  after  the  buildings 
had  been  so  fcr  completed  in  the 
manner  specified  in  the  contract  of 
March  27th  that  the  first  and  second 
payments  had  become  due,  and,  in 
addition  to  that,  the  third  tier  of 
beams  had  been  put  on,  in  the  fur- 
ther prosecution  of  the  work  as  usu- 
al and  customary  in  such  cases* 
StodweUr.  ThmsU, 520 

9.  (2.)  The  contract  ofMarch27,1866, 
is,  by  force  of  the  reference  made  to 
it  in  the  order  of  May  26,  1856,  in- 
corporated into  the  latter  in  such 
sense  that  its  provisions  are  to  de- 
termine when  the  payment  of  $250, 
by  note,  is  to  be  made, uL 

10.  (3.)  The  order  of  May  26, 1856, 
and  its  acceptance,  do  not,  toge- 
ther, constitute  a  contract  binding 
the  defendant  unconditionally  to 
give  his  note  for  $250  to  any  per- 
son  who  may   furnish   materials 
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for  the  buildings  on  the  security 
of  such  contract  irrespective  of 
the  stage  reached  in  the  progress 
of  the  work  of  erecting  the  build- 
ings at  the  time  such  a  note  may 
be  demanded, id. 

Vide,  Equity  Jurisdiction. 

Landlord  and  Tenant,  (7, 8.) 
And  Statute  of  Frauds,  (1,  2.) 

ANTE-NUPTIAL  CONTRACTS. 

On  the  4th  of  June,  1842,  at  Paris,  in 
France,  Etienne  DePierres,  and  Jane 
Thorn,  the  daughter  of  the  defend- 
ants, in  contemplation  of  a  marriage 
then  about  to  be  solemnized  between 
them,  entered  into  a  written  con- 
tract signed  by  them  and  by  the 
defendants,  as  the  parties  thereto. 
The  defendants  and  their  daughter, 
Jane  Thorn,  were  citizens  of  New 
York,  but  were  actually  residing  in 
Paris,  and  E.  De  Pierres  was  a  citi- 
zen of  France.  The  contract  was 
executed  according  to  the  lawB  of 
France,  and  by  such  laws  was  valid. 
By  the  6th  article  of  said  contract, 
the  defendants,  "in  consideration 
of  the  projected  marriage,"  "  give 
and  constitute  in  do  wry, by  advance- 
ment on  their  estate  on  their  de- 
mise, to  the  future  wife,  who  ac- 
cepts," the  sum  of  400,000  francs, 
or  $74,211,  which  they  bind  them- 
selves jointly  and  severally  to  be 
paid  to  the  future  husband  and  wife, 
by  their  estates,  one  month  after  the 
decease  of  the  survivor  of  them,  the 
donors,  but  without  interest  thereon 
till  that  epoch."  The  payment  was 
to  be  maae  in  New  York. 

After  providing  for  the  contingency 
-of  the  death  of  Jane  Thorn,  with- 
out issue,  before  the  defendants,  or 
of  the  death  of  her  children  before 
her,  and  in  that  event  reserving  to 
themselves  "the  right  of  the  retrac- 
tion" therein  specified,  that  article 
has  these  clauses,  viz. : 

"  For  the  security  and  guaranty  of  the 
payment  of  the  said  sum  of  four 
hundred  thousand  francs,  or  seven- 
ty-four thousand  two  hundred  and 
eleven  dollars,  in  principal  and  in- 


Mr.  and  Madame  Thorn 
charge,  bind  and  mortgage,  spe- 
cially, with  full  solidarity  between 
them, 

M  The  estate  already  above  indicated, 
called  Elmwood,  situate  near  the 
city  of  New  York,  in  the  village  of 
Bloomingdale. 

"  Mr.  and  Madame  Thorn  are  the  own- 
ers of  said  real  estate,  having  come 
to  them  by  inheritance,  as  thev  do 
hereby  declare,  and  they  bind  them- 
selves to  prove  title  thereto  regular- 
ly within  a  delay  of  six  months.  *  * 
A  mortgage  shall  be  registered  in 
favor  of  the  future  wife,  against  Mr. 
and  Madame  Thorn,  her  father  and 
mother;  according  to  express  con- 
tract mentioned,  mere  will  have  to 
be  made  in  said  mortgage  a  reser- 
vation of  the  right  of  retraction  sti- 
pulated in  favor  of  Mr.  and  Madame 
Thorn." 

Immediately  after  the  execution  of 
said  contract,  and  relying  upon  its 
performance,  E.  De  Pierres  and  Jane 
Thorn  were  married  in  Paris,  and 
have  since  resided  in  France. 

The  defendants  continued  to  reside  in 
Paris  until  about  the  29th  of  Sep- 
tember, 1845,  on  which  day  they 
returned  to,  and  have  since  resided 
in,  New  York. 

The  defendant,  Herman  Thorn,  on  the 
12th  of  April,  1866,  was  required 
to  execute,  together  with  his  wife, 
a  mortgage  of  Elmwood  to  the 
plaintifls,  to  secure  the  payment  of 
the  $74,211,  according  to  said  6th 
article. 

Offers  were  made  by  him  to  secure 
the  payment  of  that  sum  in  modes 
suggested  by  him,  and  negotiations 
in  that  behalf  were  continued  until 
they  were  terminated  by  the  plain- 
tiff s  refusal  to  accede  to  the  offers 
made. 

This  action  was  commenced  on  the 
29th  of  October,  1866. 

1.  Edd,  that  the  plaintifls  were  enti- 
tled to  a  judgment  compelling  the 
defendants  to  execute  to  them  a 
mortgage  of  Elmwood,  to  seem 
the  payment  of  the  $74,211  at  the 
time  and  in  the  manner  and  accord- 
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ing  to  the  stipulations  in  that  behalf 
contained  in  said  6th  article.  De 
Pierre*  et  air.  Thorn  et  ok,...  266 

2.  That  the  action  was  not  barred  by 
the  statute  of  limitations) id. 

3.  That  the  mortgage  contract  was 
an  equitable  mortgage  of  the  pro- 
perty called  Elmwood,  and  was  a 
conveyance  thereof,  as  denned  by 
section  38  of  1  Revised  Statutes. 
762.  and  that  the  execution  thereof 
by  Mrs.  Thorn,  (she  being  at  that 
time  a  non-resident,)  could,  under 
section  11,  1  Revised  Statutes,  758, 
be  proved  as  if  she  were  sole,  and 
that  such  conveyance  as  to  her  had 
the  same  effect  as  if  she  were 
sole, id. 

4.  It  appearing  that)  after  the  execu- 
tion of  said  contract)  and  before  the 
commencement  of  this  suit  the  de- 
fendants had  mortgaged  Elmwood 
to  secure  $70,000.  by  a  mortgage 
recorded  and  in  mil  force,  it  was 
also  held  that  the  further  judgment 
that  Herman  Thorn  should  remove 
the  lien  of  said  mortgage  within  six 
months  after  service  of  a  copy  of 
the  judgment^  was  equitable  and 
just) id. 


APPEALS. 
Vide,  PxAonoB)  Ufa,  Apfxals. 

B 

BAIL 
Vide,  ShkbdT)  (1-6.) 

BAGGAGE. 

Of  a  traveler;  what  can  be  recovered 
•  for  as  such,  in  an  action  against  a 
common  carrier?      Vide,  Coumon 
"Carriers. 
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BANKRUPTS  DISCHARGE. 

1.  Where  the  drawee  of  a  bill,  at  the 
time  it  was  "drawn  and  accepted, 
though  a  citizen  of  the  United 
States,  resided  in  England,  and  con- 
tinued to  reside  there  until  after  its 
maturity,  and  while  so  continuing 
to  reside  there  became  bankrupt 
after  the  maturity  of  such  bill,  and 
thereupon  applied  for  and  obtained 
his  discharge,  under  the  bankrupt 
laws  of  that  country,  from  all  debts 
due  by  him  when  he  became  bank- 
rupt, it  was  held,  that  his  liability 
as  such  acceptor  was  thereby  dis- 
charged, notwithstanding  such  bill 
when  it  was  accepted,  was  owned 
by  a  citizen  and  resident  of  the 
United  States,  and  thence  continued 
to  be  so  owned,  until  after  such  dis- 
charge was  obtained.  OlypharU  v. 
Atioood, 469 


BILLS     OF    EXCHANGE     AND 
PROMISSORY  NOTES. 

1.  The  maker  of  a  premium  note 
given  to  a  Mutual  Insurance  Com- 
pany for  the  nominal  premium  upon 
an  open  policy  executed  to  cover 
such  risks  as  may  be  afterwards 
indorsed  thereon,  is  liable  to  the 
Company  on  such  note  only  to  the 
amount  of  the  actual  premiums 
upon  risks  assumed  by  the  Corn- 
ay,  and  indorsed  on  the 
UtoeU  v.  Crocker  d  of., 
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2.  The  receiver  appointed  upon  the 
insolvency  of  the  Company  can 
recover  no  greater  amount,  ....id, 

3.  Where  a  Mutual  Insurance  Com- 
pany is  organized  under  the  statute 
of  1849,  providing  for  the  incorpora- 
tion of  voluntary  associations  by 
filing  a  certificate  with  the  Secre- 
tary of  State,  and  a  copy  of  the 
charter  agreed  upon,  notes  given  by 
subscribers  in  pursuance  of  agree- 
ments to  insure  for  the  premiums 
in  advance,  which  notes  by  the 
fifth  section  of  the  act,  are  to  be 
considered  a  part  of  the  capital 
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stock,  are  valid  and  oojfectible  in 
the  hands  of  the  Company,  or  in 
the  hands  of  the  receiver  if  the 
Company  become  insolvent,  whether 
risks  have  been  actually  taken  and 
premiums  earned  to  the  amount  of 
such  notes  or  not, id. 

4.  Such  notes  last  named  are  sub- 
scription notes,  and  are  held  for  the 
security  of  dealers,  and  may  be 
negotiated  or  collected  for  the 
payment  of  losses  and  debts,  and 
are  valid  obligations  to  the  full 
amount  thereof,  whether  any  pre- 
miums have  been  actually  earned 
or  not, id. 

5.  But  when  the  Company  has  been 
duly  organized  under  the  act,  and 
has  received  from  subscribers  the 
requisite  amount  of  capital,  either 
in  cash  or  in  notes  given  in  advance 
for  premiums  under  agreements  to 
insure  as  provided  in  the  said  fifth 
section!  the  Company  may  conduct 
its  business  with  ordinary  dealers, 
subject  to  the  same  principles  as 
though  incorporated  specially,  either 
en  the  mutual  plan  or  with  a  capital 
stock  paid  in  cash,  and  the  makers 
of  premium  notes  given  in  advance 
upon  open  policies  are  only  liable 
thereon  to  the  amount  actually 
earned, id. 

6.  A  stipulation  m  the  charter  of  a 
mutual  Company  voluntarily  asso- 
ciated and  incorporated  under  the 
act,  that  "  notes  received  in  advance 
of  premiums  on  open  policies  shall 
in  no  case  be  deemed  liable  for  any 
losses  that  may  accrue  beyond  the 
actual  earnings  on  such  policies,"  is 
not  inconsistent  with  the  statute, 
but  is  binding  on  the  Company  and 
on  its  receiver  if  the  Company  is 
insolvent, id. 

£.  The  distinction  between  "sub- 
scription notes"  and  "premium 
notes,"  and  the  rights  and  liabilities 
of  the  makers  thereof  respectively, 
and  of  the  Company,  and  its  re- 
ceiver considered, id. 


,  8.  A  defendant  who  by  mdoiwaythr 

note  of  a  vendee  becomes  bound  as 
indorser  to  the  vendor  of  goods 
,  sold,  cannot,  when  sued  upon  his 
indorsement,  set  up  and  prove  as  a 
defense  that  the  goods  sold  were 
warranted,  and  that  the  warranty 
is  broken,  and  so  by  showing  the 
damages  sustained  by  the  vendee 
abate  from  or  extinguish  the  platn- 
tiffs'  claim  against  him  as  indorser, 
OiUapU  v.  Tbrrance, 36 

9.  The  cause  of  action  arising  upon 
such  breach  of  warranty  is  vested 
in  the  vendee ;  no  one  can  use  it  as 
a  defense  but  the  vendee  unless  he 
has  assigned  it;  it  is  in  the  nature 
of  a  recoupment  or  counter-claim ; 
and  the  indorser  cannot  use  it  in 
his  owii  favor.  This  was  true  be- 
fore the  Code ;  and  it  can  no  more 
be  permitted  under  the  provisions 
of  the  Code  defining  a  counter' 
claim.  (§  160), id. 

10.  Whether  an  indorser  for  the  ac- 
commodation of  the  makermigbt,  in 
case  of  the  insolvency  of  the  maker, 
or  upon  any  other  equitable  grounds 
be  permitted  to  protect  himself  in 
equity  by  taking  the  benefit  of  such 
a  counter-claim,     Queert, id. 

11.  On  a  sale  of  a  specified  number 
of  sticks  of  oak  timber,  warranted 
to  be  of  the  first  quality,  the  timber 
being  delivered,  accepted  and  used 
by  the  purchaser,  kcannotbe  alleg- 
ed as  a  defense  to  a  promissory  note 
given  for  the  price,  indorsed  by  the 
defendant,  that  the  timber  was  of 
an  inferior  quality,  and  so  the  con- 
sideration of  the  note  has  failed  in 
part  Though  the  vendor  may  be 
liable  to  the  vendee  in  such  case  for 
damages  for  breach  of  warranty, 
there  is  no  failure  of  the  considera- 
tion of  the  note  which  constitutes 
a  defense  to  the  indorser, . .  * . .  •& 

12.  Where,  in  an  action  by  an  indor- 
see against  the  makers  of  a  note, 
the  defense  is  that  it  was  made  and 
delivered  to  an  Insurance  Company, 
at  its  request,  and  without  con- 
sideration, solely  by  reason  of  Mm 
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representations  made  by  the  ojficr* 
of  the  Company,  that  the  Company 
fraudulently  misappropriated  it,  and 
that  the  plaintiff  took  it  with  know- 
ledge of  such  facts;  and  it  appears 
at  the  trial  that  the  defendants  made 
the  note  at  the  solicitation  of  Rich 
&  Knowlton,  who  had'  subscribed 
92,500  to  "a  subscription  of  $400,- 
000  in  premium  notes  (to  be  given 
to  such  Company)  to  be  written 
against,"  and  u  to  be  binding  when 
$300,000  was  .subscribed ;"  to  enable 
Rich  &  Knowlton  to  give  such  note 
to  said  Company  in  lieu  of  their 
own  note  for  that  sum,  in  payment 
of  a  like  amount  of  their  said  sub- 
scription, and  that  Rich  df  Knowl- 
ton, on  soliciting  and  obtaining  such 
note,  stated  to  the  defendants  the 
terms  of  the  $400,000  subscription, 
and  that  in  procuring  such  note 
they  were  acting  in  their  own  be- 
half; evidence  of  the  representations 
made  by  Rich  &  Knowlton,  to  the 
defendants,  as  to  the  condition  of 
the  Company,  are  inadmissible. 
Eolbmk  v.  WQwn, 64 

13.  To  make  them  admissible,  under 
such  pleadings,  it  is  necessary  to 
show  that  Rich  &  Knowlton  were 
then  acting  as  agents  of,  or  on  be- 
half of  said  Company,  or  that  the 
latter  took  the  note  with  notice  of 
such  representations, id. 

14.  In  such  an  action,  the  defendants 
must,  at  least,  show  that  the  condi- 
tion, on  which  the  subscriptions  to 
the  $400,000  subscription  were  to 
be  binding,  had  not  been  complied 
with  by  a  subscription  of  $300,000, 
assuming  that  such  a  defense  would 
be  equally  open  to  them  as  to  Rich 
Jr  Knowlton,  on  a  note  given  by 
the  latter,  in  pursuance  of  their 
subscription, id 

15.  If  a  note  be  voluntarily  given  in 
payment  of  such  a  subscription  be- 
fore $300,000  is  subscribed,  and 
with  knowledge  of  that  fact;  it 
cannot  bo  set  up  as  a  defense  to  a 
suit  on  the  note,  that  $300,000  was 
not  in  Act  subscribed,  when  such 


note  was  made  and  delivered  to  the 
Company, id. 

16.  The  feet  that  such  Insurance 
Company,  a  few  days  after  the  de- 
fendants note  was  taken  by  it,  sent 
to  them  a  written  receipt,  (in  terms 
like  those  sent  to  the  actual  sub- 
scribers,) which  receipt  stated  that 
such  Company  had  received  from 
the  defendants,  the  note  in  question 
"being  their  subscription  to  the 
Atlas  Mutual  Insurance  Company, 
to  be  held  and  used  by  the  Company 
for  the  purpose  of  paying  the  losses 
of  the  Company,  or  to  be  used  in 
raising  money  to  be  applied  to  the 
payment  of  said  losses.  Five  per 
cent  to  be  paid  by  the  Company  on 
the  payment  of  said  note,  according 
to  the  terms  of  the  charter/'  is  of 
itself  no  defense  to  an  action  by  the 
Company  on  such  note ;  or  by  one 
to  whom  it  has  been  transferred  by 
order  of  the  Company  as  security 
for  the  payment  of  money  loaned 
on  its  credit  to  the  Company, . .  id. 

17.  When  there  is  no.  conflict  of  evi- 
dence, the  question,  whether  the 
facts  which  it  tends  to  establish 

•  constitute  a  defense,  it  is  for  the 
Court  to  determine  and  not  the 
jury, ** 

1&  The  fact,  that  $37,000  in  amount, 
of  the  $300,000  subscription,  was 
subscribed  by  other  insurance  com- 
panies, does  not  tend  to  show  a 
non-compliance  with  the  condition 
on  which  the  subscriptions  to  the 
$400,000  subscription  were  to  be 
binding,  it  not  appearing  what  the 
names  of  those  companies  are,  and 
that  they  had  not  legal  capacity  to 
so  subscribe, id. 

10.  The  refusal  of  the  Judge,  at  the 
trial,  to  adjourn  the  cause  to  a  sub- 
sequent day,  to  enable  either  party 
to  obtain  further  testimony,  cannot 
be  made  the  subject  of  aa  excep- 
tion,  * & 

20.  On  a  sale  of  a  promissory  note, 
both  parties  dealing  in  good  faith, 
and  negotiating  openly,  one  offering 
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and  the  other  requiring  a  discount, 
.  in  view  of  the  .very  risk  of  payment 
involved  in  the  transaction,  after 
the  note  has  been  delivered  and 
accepted,  and  the  purchaser  has 
given  his  check  for  the  agreed  price, 
the  purchaser  cannot  stop  payment 
of  his  check  and  resist  its  payment 
on  the  mere  ground  that  the 
makers  of  the  note  had  stopped 
payment  before  the  sale.  Such  cir- 
cumstances do  not  amount  to  a 
failure  of  the  consideration  of  the 
check.  (Pierrepont,  J.,  dissented.) 
EkveU  et  al  v.  Chamberlain,.  330 

yX  21.  A  notice  of  protest,  dated  on  the 
day  a  note  matures,  describing  it  by 
the  name  of  the  maker,  and  its 
amount,  and  as  indorsed  by  the  de- 
fendant, and  stating  that  such  note 
is  protested  for  non-payment,  and 
that  the  holders  look  to  him  for 
payment,  is  sufficient  in  form, 
without  stating  further  descrip- 
tive particulars.  Davenport  v.  Gil- 
bert,    532 

K  22.  Although  the  defendant  was,  at 
the  time  of  receiving  such  notice, 
the  indorser  of  another  note  in  all 
respects  like  it  which  was  outstand- 
ing and  unpaid,  except  that  it  was 
payable  three  instead  of  six  months 
after  its  date ;  still  the  notice  is  not 
insufficient  by  reason  of  its  uncer- 
tainty, it  being  shown  that  a  suit 
was  pending  on  the  note  first  due 
when  the  second  note  was'  pro- 
tested, and  that  the  defendant  had 
answered  in  such  suit  before  the 
note  in  question  matured, id. 

^  23.  It  is  not  sufficient,  to  charge  an 
indorser,  to  leave  notice  of  protest 
at  a  building  in  a  city  correspond- 
ing in  number  with  that  written 
under  his  indorsement,  without 
proving  that  such  building  was,  at 
the  time,  the  indorsees  place  of 
residence  or  business,  and  was  left 
with  some  proper  person  therein,  td 

X  24.  Nor  is  it  sufficient  that  a  notice 
was  sent  to  the  indorser's  office, 
without  proving  that  it  was  there 


delivered  to  him,  or  to  some  person 
in  charge  thereof)  or  that  no  such 
delivery  could  be  made, id, 

25.  Where  a  note,  though  valid  in  its 
inception  and  collectible  by  the 
payee,  is  transferred  by  the  latter 
as  security  for  a  usurious  loan,  such 
transfer  is  illegal  and  void,  and  in  a 
suit  by  the  transferree  against  the 
maker,  such  usury,  on  being  alleged 
and  proved,  is  a  defense.  Itsh  v. 
DeWolf, 573 

26.  A  person  who,  in  good  faith,  lent 
money  to  the  International  Insur- 
ance Company,  on  the  transfer  of 
its  subscription  notes  as  collateral 
security,  amounting  in  the  aggregate 
to  over  $1,000,  without  notice  of 
any  fraud  affecting  the  origin  of  such 
notes,  or  that  they  were  transferred 
without  any  previous  resolution 
of  the  Board  of  Directors  of  such 
Company,  is  entitled  to  recover 
upon  them,  although  they  may  have 
been  procured  from  the  maker  by 
fraud,  and  although  there  may  have 
been  no  such  resolution  authorizing 
the  transfer.     Ogdm  v.  Andre,  583 

27.  The  fact  that  the  plaintiff  took  the 
transfer  directly  from  the  Company, 
is  not,  per  #e,  constructive  notice  of 
the  non-existence  of  such  a  resolu- 
tion,   id, 

2a  Nor  is  it  a  defense  that  the  col- 
laterals, when  thus  transferred, 
were  not  indorsed  by  the  then  Pres- 
ident of  the  Company,  they  having 
been  actually  indorsed  previous]/ 
for  the  purpose  of  making  them 
negotiable,  by  the  then  President, 
and  he  being  the  proper  officer  to 
make  such  indorsements, id 

29.  Where  the  defense  is  that  the 
Company,  at  the  time  of  such  trans- 
fer, was  insolvent^  the  Judge  may, 
in  nis  discretion,  require  some  evi- 
dence of  notice  thereof  to  the  in- 
dorsee, or  that  he  took  the  notes  in 
bad  faith,  to  be  first  given ;  and  it 
is  not  error  to  exclude  proof  of  such 
insolvency,  when  the  evidence  given 
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not  only  fails  to  justify  the  infer- 
ence of  bad  faith,  or  notice  of  such 
insolvency,  but,  on  the  contrary, 
shows  good  faith,  and  an  absence 
of  any  such  notice  or  knowledge,  id. 

Vide  Bankrupt's  Discharge. 
Evidence,  (2.) 
Insolvent's  Discharge. 
Partnership. 


CHOSE  IN  ACTION, 
(Assignability  o£) 
Vide,  Action  (4-7). 

COMMON  CARRIERS. 

A  common  carrier  by  steamboat  and 
railroad,  received  the  trunks  of  a 
traveler,  without  question  or  objec- 
tion, deposited  them  for  carriage  in 
crates,  and  delivered  to  him  checks 
therefor.  He  then  presented  him- 
self at  the  ticket  office,  paid  his  fare, 
and  received  a  passage  ticket  con- 
sisting of  two  parts,  one  to  be  sur- 
rendered to  the  conductor  in  the 
railroad  cars,  the  other  portion  to 
be  used  and  surrendered  in  the 
steamboat  On  this  passage  ticket 
the  following  words  were  printed : 
"  |y  Passengers  are  not  allowed 
to  carry  baggage  beyond  $100  in 
value,  and  that  personal,  unless 
notice  is  given,  and  an  extra  amount 
paid,  at  the  rate  of  the  price  of  a 
ticket  for  every  $500  in  value."  On 
the  journey  one  of  the  trunks  was 
lost,  containing  wearing  apparel 
and  articles  of  ordinary  baggage,  of 
the  value  of  $690,  and  other  pro- 
perty of  the  value  of  $730 : 

1.  Held,  that  notwithstanding  the 
memorandum  printed  on  the  ticket, 
the  plaintiff  is  entitled  to  recover 
the  value  of  his  trunk  and  of  such 

.  portion  of  the  contents  as  is  cus- 
tomarily known  and  carried  as  tra- 


velers' baggage,  being  reasonable  in 
amount  and  value,  although  worth 
more  than  $100,  and  although 
nothing  extra  was  paid  for  baggage 
exceeding  in  value  that  sum.  in 
considering  what  amount  •  of  bag- 

Sge  the  plaintiff  might  reasonably 
ve  had,  the  jury  might  take  into 
view  his  residence,  business,  station 
in  life,  the  place  from  which  he 
came,  and  whither  he  was  going. 
Nevins  v.  The  Bay  Steamboat  Com- 
pany,   225 

2.  The  carrier  is  not  liable  for  jewel- 
ry in  the  traveler's  trunk,  purchased 
by  the  latter,  and  intended  as  pre- 
sents for  his  friends,  nor  for  masonic 
regalia,  nor  for  engravings,  ....id. 

3.  Nor  will  a  jury  be  justified  in 
allowing  to  the  traveler  a  round 
sum  for  articles  of  jewelry^  which 
he  can  neither  describe  nor  identify 
otherwise  than  as  "  several  articles 
of  jewelry,  being  presents  received, 
$100," id. 

4.  A  common  carrier  may  limit  his 
liability  by  express  contract,  but 
not  by  mere  notice, id. 

5.  Passage  tickets  given  to  passen- 
gers by  railroads  and  steamboats, 
are  rather  tokens  or  vouchers  that 
the  passengers  have  paid  their  fare, 
and  are  entitled  to  their  seats,  and 
to  be  surrendered  when  that  right 
is  recognized,  than  special  contracts 
fixing  and  regulating  the  terms 
of  passage,  amount  of  baggage, 
&c, id. 

6.  It  is  not  negligence  in  a  traveler 
to  go  to  a  hotel  in  the  vicinity  of  a 
steamboat  landing,  and  send  a  ser- 
vant to  the  boat  for  his  trunks.  The 
carrier  is  bound  to  take  care  of  the 
trunks  for  a  reasonable  time  alter 
arriving  at  the  wharf; id. 

7.  No  rule  of  law  prevents  a  carrier 
from  prescribing  to  passengers  a 
tariff  of  prices  varying  according  to 
the  amount  and  value  of  the  bag- 
gage   carried,    so    as    to    charge 
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the  passenger,  having  no 
gage,  less  than  one  who  has  $1 
in  ralue.  The  only  limitation  of 
this  right  is  that  the  charges  be 
justly  and  reasonably  proportioned 
to  the  value  of  the  service  rendered 
and  the  risk  incurred.  Per  Wood- 
ruff, J., id. 

£.  An  established  uniform  and  noto- 
rious usage  of  business,  or  an  actual 
notice  brought  home  to  the  passen- 
ger, in  such  form  as  to  call  on  him 
in  fairness  to  the  carrier  to  disclose 
(when  he  applies  for  passage  and 
nays  his  fare),  how  much  baggage 
he  desires  to  have  carried,  or  in 
which  class  of  passengers  he  desires 
to  be  ranked  and  charged,  would 
exonerate  the  carrier  from  any 
greater  liability  than  such  as  corres- 
ponds to  the  classification  establish- 
ed by  him  as  above  stated,  and  to 
the  rate  of  compensation  received. 
Per  Woodeotf,  J., id. 

Vide,  Insurance,  (4,  5, 15.) 


CONDITIONS, 

In  a  policy  of  insurance;  (waiver  o£) 
Ante,  p.  179. 


CONFUSION  OP  GOODS. 
Vide,  WiUon  v.  Nairn,  156. 

CONSIDERATION. 

Vide,  Bills  or  Exchange  and  Promis- 
sory Nona,  (20.) 
Evidence,  (2.) 

CONSIGNOR  AND  CONSIGNEE. 

1.  H.  M.  was  engaged  in  buying  and 
selling  wheat  on  his  own  account 
at  Oswego,  and  also  in  receiving 
wheat  and  shipping  it  for  other 
parties.    In  the  summer  and  fall  of 


1851,  the  plaintiff  bought  and  sent 
to  him  several  thousand  bushels  of 
wheat  which  the  plaintiff  had  as  a 
commission  merchant  purchased  for 
him,  and  the  plaintiff  also  sent  him 
a  large  quantity  to  be  forwarded  for 
himself.  In  October,  1851,  the 
plaintiff  being  the  owner  of  about 
6,000  bushels,  shipped  it  on  Lake 
Ontario,  by  lake  boats,  consigned 
to  M.  T.  &  Co.,  Troy,  New  York, 
care  of  H.  M.  at  Oswego,  and  so 
expressed  in  the  bill  of  lading :  the 
wheat  to  be  forwarded  by  the  latter 
by  canal  boats  to  Troy.  H.  M.,  at 
Oswego,  received  the  wheat  and 
forwarded  all  but  about  730  bushels 
which  he  deposited  in  a  bin  to 
await  a  suitable  opportunity  for 
forwarding.  He  also  deposited 
other  wheat  of  the  same  description 
and  quality,  belonging  to  other 
parties,  in  the  same  bin.  H.  M. 
thereafter  forwarded  to  New  York, 
out  of  the  said  bin,  the  foil  quantity 
of  wheat  belonging  to  other  parties, 
and  finding  a  residue  of  about  722 
bushels  remaining  in  the  bin,  and 
believing  at  the  time  that  it  belong- 
ed to  himself,  he  shipped  that  resi- 
due in  bulk,  and  mixed  with  984 
bushels  belonging  to  such  other 
parties,  to  the  defendant,  a  commis- 
sion merchant,  in  New  York,  (and 
drew  bills  of  exchange  on  the  de- 
fendant,) in  the  same  manner  as  he 
had  from  time  to  time  previously 
sent  other  wheat  owned  by  him- 
self. The  defendant,  acting,  in  good 
faith  and  believing  it  to  be  the  pro- 
perty of  H.  M.,  received  the  wheat, 
accepted  and  paid  the  bills  so 
drawn,  and  sold  the  wheat.  On  an 
examination  of  the  account  of  wheat 
received  by  H.  M.  from  the  plain- 
tiff, it  was  discovered  that  H.  M. 
had  not  forwarded  to  M.  T.  &  Co. 
so  much  as  he  had  received  by  730 
bushels,  and  he  thereupon  gave  to 
the  plaintiff  an  order  on  the  defend- 
ant for  the  proceeds  of  the  722 
bushels.  The  plaintiff  demanded 
from  the  defendant  the  722  bushels, 
and  also  demanded  the  proceeds 
thereof,  and  the  defendant  refused 
to  deliver  the  wheat  or  pay  over 
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the  proceeds,  claiming  a  right  to 
retain  such  proceeds  in  reimburse- 
ment of  his  advances  to  H.  M. 
Held,  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the 
value  of  the  wheat;  that  H.  M.: 
could  give  to  the  defendant  no  title: 
that  the  plaintiff  having  conferred 
upon  EL  M.  no  authority  to  sell  the 
wheat,  his  mere  possession  was  no 
protection  to  the  defendant;  that 
inasmuch  as  the  documentary  evi- 
dence of  title  (to  wit,  the  bill  of 
lading.)  which  the  plaintiff  intrust- 
ed to  H.  M.  showed  on  its  face  that 
the  latter  was  not  the  owner,  the 
statute  relating  to  sales  by  factors 
furnished  no  protection  to  the  de- 
fendant    Wuson  v.  Ncuon,...  155 

3.  Held,  also,  that  the  fact  that  H. 
M.  had  previously  mixed  the  plain- 
tiff's wheat  with  the  wheat  of  other 
parties  placed  in  the  same  bin  did 
not  so  destroy  its  identity  that  after 
the  quantity  owned  by  others  had 
been  removed,  the  plaintiff  might 
not  claim  the  residue  and  pursue  it 
as  his  own, id. 

3.  A  sale  t>f  the  owner's  wheat  by 
one  who  has  the  possession  thereof 
for  the  mere  purpose  of  shipping  it 
to  the  owner's  consignee  is  void  as 
against  the  owner  and  passes  no 

.  title,  although  the  vendor  sells  it 
innocently,  believing  it  to  be  his 
own  and  the  purchaser  receives  it 
in  good  faith  in  the  like  belief  and 
pays  value  therefor.  A  commission 
merchant  receiving  and  making 
advances  on  the  wheat  stands  in  no 
better  position, id. 

4.  Where  one  who  has  possession  of 
the  owner's  wheat  mixes  it  with 
other  wheat  of  the  same  description 
and  quality,  (whether  his  own  or 
belonging  to  third  persons,)  without 
the  consent  of  the  owner,  the  latter 
does  not  lose  the  title  to  his  wheat; 
he  may  call  for  a  division,  or  when 
the  other  parties  have  received  from 
the  mass  their  several  quantities  he 
nay  claim  and  recover  the  residue 


as  his  separate  pared.  Identifica- 
tion of  the  very  grains  of  wheat  is 
not  necessary, id. 


CONTRACTa 
Vide, 


OORPORATION& 

1.  A  person  who  takes  policies  from 
the  General  Mutual  Insurance  Com- 
pany, a  corporation  organized  under 
the  act  of  May  25,  1841,  (Laws  of 
1841,  p.  229,)  and  the  act  of  April 
6,  1842,  amending  the  same,  (Laws 
of  1842,  p.  138,)  thereby,  by  force 
of  the  6th  section  of  the  act  of  1841, 
becomes  a  member  of  said  Com- 
pany. Lawrmoty  Recover \  v.  Nd- 
•on, 240 

2.  The  said  Company  became  insol- 
vent, and  a  receiver  of  its  effects 
was  appointed,  while  notes  given 
by  the  defendants  to  the  Company 
for  the  premiums  on  policies  taken 
by  them  from  the  Company  were 
running  to  maturity.  But  before 
the  receiver  was  appointed,  losses 
had  occurred  of  property  insured 
by  some  of  such  policies,  which 
losses  had  been  adjusted  bv  the 
Company,  at  sums  amounting  in 
the  aggregate  to  $5,393.30.  One 
loss  under  one  policy  (on  the  Gale- 
na), was  adjusted  January  9,  1854* 
at  $3,083.45.  In  January,  1854, 
before  the  policies  then  outstanding 
had  expired,  they  were  canceled 
and  surrendered  by  an  agreement 
between  the  defendants  and  the 
Company,  indorsed  on  such  policies, 
by  the  terms  of  which  agreement 
the  return  premiums  on  said  poli- 
cies, amounting  to  $2,172.87,  were 
to  be  paid  to  the  defendants  "  rata- 
bly out  of  the  assets  of  the  Com- 
pany when  divided."  The  petition 
for  a  dissolution  of  the  Company  was 
presented  March  10,  1854;  its  dis- 
solution was  decreed  Sept  9,  1854 
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and  a  receiver  was  appointed  De- 
cember 26,  1854;  Hdd, 

3.  (1.)  That  the  defendants  must  pay 
to  the  receirer  their  premium  notes 
in  full,  (Woodrujt,  J.,  dissent- 
ing,)   ** 

4.  (2.)  That  they  could  not  set  off 
either  the  $2,172.87,  or  the 
$5,393.30,  or  the  item  of  $3,083.45, 
(part  of  the  $5,393.30,) id. 

6.  Where  the  Directors  of  a  Bank 
allow  its  Cashier  for  several  years 
in  succession,  without  interference 
or  inquiry  by  them,  to  transact  the 
business  of  the  Bank  in  such  man- 
ner as  in  his  judgment  may  be  pro- 
per and  for  its  interest,  they  there- 
by, in  effect,  authorize  him  to  make 
ail  and  any  contracts  which  he 
deems  expedient  in  relation  to  its 
business  which  the  Directors  might 
lawfully  make,  and  such  contracts 
will  conclude  the  Bank  as  between 
it  and  a  party  who  has  dealt  with 
it  through  such  Cashier,  and  on  the 
faith  of  his  haying  authority  to 
make  such  contracts,  has  loaned 
money  to  such  Bank;  provided 
the  charter  of  such  Bank  does  not 
prohibit  it  from  making  such  con- 
tracts through  its  Cashier.  The 
City  Bank  of  New  Havm  y.  Per- 
kins,   420 

6.  When  such  a  Cashier  applies  to 
another  Bank  for  a  loan  of  its  cir- 
culating bills,  upon  the  security  of 
certain  assets  of  the  borrowing 
Bank,  and  on  such  application  a 
loan  is  agreed  to  be  made  upon  se- 
curity stipulated  to  be  given,  and  in 
pursuance  of  such  agreement  the 
loan  is  made,  and  the  bills  lent  are 
forwarded  from  time  to  time  to  the 
borrowing  Bank  directed  to  its 
Cashier  and  are  there  received,  and 
the  borrowing  Bank  fails  to  perform 
the  agreement  made  by  its  Cashier ; 
and  thereupon  the  stipulated  se- 
curity is  transferred  to  the  lending 
Bank  as  originally  agreed,  the  latter 
may  enforce  the  same  to  collect  the 


sum  due  it,  and  if  it  consists  of 
bills  discounted  by  the  borrowinc 
Bank,  the  acceptors  or  indorsers  of 
such  bills  cannot  set  up  a  defense  to 
an  action  against  them  as  such  ac- 
ceptors and  indorsers,  that  the  lend- 
ing Bank  by  force  of  such  transac- 
tion acquired  no  title,  but  that  the 
bills  sued  on,  notwithstanding  such 
transaction,  continue  to  be  the  pro- 
perty of  the  borrowing  Bank, . .  id. 

7.  Nor  will  it  impair  the  title  of  the 
lending  Bank  to  such  securities, 
that  the  Cashier  of  the  borrowing 

'  Bank  gave  a  note  for  the  sum  so 
borrowed  signed  by  himself  indi- 
vidually, and  payable  to  his  order 
as  Cashier,  if  in  feet  the  application 
was  for  a  loan  to  his  Bank  and  on 
its  credit,  and  the  loan  was  in  good 
faith  so  made, «L 

8.  The  mere  feet,  that  gome  bills  are 
forwarded  by  the  lending  to  the 
borrowing  Bank,  under  the  con- 
tract to  loan,  the  circulation  of 
which  as  money  is  made  illegal  by 
a  statute  of  the  State  in  which  the 
borrowing  Bank  is  located,  (but  not 
by  its  charter,)  and  of  which  stat- 
ute the  borrowing  Bank  had  ao 
knowledge,  will  not  affect  the  vali- 
dity of  the  contract  to  loan,  nor  the 
title  of  the  lending  Bank  to  the  se- 
curities transferred  to  it  by  virtue 
of  such  contract, id. 

9.  The  fact  that  the  money  so  loaned 
and  sent  to  the  borrowing  Bank, 
was  used  by  the  Cashier  of  the  lat- 
ter for  his  individual  purposes,  and 
not  in  the  business  of  his  Bank, 
will  not  affect  the  validity  of  tbt 
contract  to  loan,  nor  the  title  of  the 
lending  Bank  to  the  securities  so 
transferred  to  it,  so  as  to  prevent  its 
collecting  the  same  and  retaining 
from  their  proceeds  sufficient  to  sat- 
isfy the  sum  justly  due  to  it>. . .  t*\ 

Vide  Bills  or  Exchange  ash  Prom- 
issory Notes,  (26-29.) 
Principal  and  Agent,  (1.) 
Stockholders. 
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D 

DAMAGES. 


Where,  in  action  against  several  for  a 
joint  tort,  the  jury  sever  the  dama- 
ges, what  judgment  can  be  entered  ? 
OShea  v.  Etrker, 120 

Vide,  Escape. 

Estoppel,  (2,  3.) 
Stockholders. 


DEBTOR  AND  CREDITOR 

1.  A  creditor's  suit>  by  a  judgment 
creditor  having  an  execution  thereon 
returned  unsatisfied,  to  set  aside  an 
assignment  as  fraudulent,  and  reach 
the  property  assigned,  can  be  main- 
tained, notwithstanding  the  sum- 
mons and  complaint  in  it,  and  an 
injunction  granted  thereon,  were 
served  on  the  sixtieth  day  after  the 
receipt  by  the  Sheriff  of  such  exe- 
cution to  be  executed,  and  the  exe- 
cution was  actually  returned  by  the 
request  of  the  plaintiff's  attorney 
on  the  seventh  day  after  its  receipt 
by  the  Sheriff,  and  the  complaint 
was  verified  and  such  injunction 
was  granted  on  that  alone,  on  the 
fifty-fourth  day  after  such  execution 
was  so  received.  (Per  Hoffman  and 
Monokief,  J.  J.)  Forbee  v.  Logan,  475 

2.  IfcZd,  (by  BoswoBTHjCk  J.,  dissent- 
ing,) that  such  an  action  cannot  be 
brought  until  after  the  return  day 
of  the  execution  has  passed;  that 
such  was  the  settled  rule  before  the 
Code,  and  that  the  Code  has  not  ab- 
rogated it ;  and  that  especially  should 
it  be  enforced  when  the  action  is 
commenced  before  the  return  day, 
upon  a  return  procured  to  be  made, 
within  seven  days  after  the  execu- 
tion was  issued,  by  the  written  re- 
quest of  the  attorney  issuing  it.  id. 

Vide,  Agreements,  (1-5.; 

Practice,  tifle,  Amendments. 


E 


EQUITY  JURISDICTION. 


1.  Where,  by  the  terms  of  an  inden- 
ture of  lease,  it  is  agreed  that,  at 
the  expiration  of  the  term  thereby 
granted,  the  lessor  shall  either  grant 
a  new  lease  upon  terms  stated,  or 
shall  pay  the  value  of  any  buildings 
then  standing  on  the  premises  which 
the  lessee  may  have  erected  con- 
formably to  provisions  contained  in 
the  lease,  and  that  such  value  shall 
be  "  ascertained  by  appraisers,"  one 
to  be  nominated  by  the  lessor  and 
the  other  by  the  lessee,  and  if  such 
two  appraisers  cannot  agree,  that 
they  "  shall  nominate  an  umpire  or 
third  pereon,"  and  that  the  valuation 
of  the  three,  or  any  two  of  them, 
shall  be  conclusive ;  and  where  such 
lessor,  in  the  January  preceding  the 
expiration  of  the  term,  elected  not 
to  give  a  new  lease,  and  he  and  the 
lessee  thereupon  severally  nomina- 
ted an  appraiser  of  the  value  of  the 
buddings,  and  the  two  appraisers  so 
selected  could  neither  agree  upon 
the  value  nor  upon  an  umpire,  and 
thereupon  other  two  appraisers  were 
selected  with  a  like  result,and  there- 
upon the  lessor  selected  a  third  ap- 
praiser, and  the  lessee  insisted  upon 
the  one  whom  he  had  secondly  no- 
minated to  act  as  appraiser  on  his 
part,  and  refused  to  nominate  any 
other,  and  the  parties  themselves 
could  not  agree  upon  the  value,  it 
was  held,  that  the  lessor  could  insti- 
tute an  action  against  the  lessee,  to 
have  the  extent  of  the  liability  of 
the  former  ascertained  and  deter- 
mined, and  the  liability  itself  extin- 
guished by  the  payment  by  the  les- 
sor of  such  sum  as  should  be  ascer- 
tained to  be  the  just  value  of  such 
buildings.  Reformed  Protestant 
Dutch  Church  of  New  York  v. 
Parkhunt, 491 

Vide,  Debtor  and  Creditor. 


Bosw.— Vol,  IV. 


88 


DTOEX. 


ESCAPE. 

1.  In  an  action  against  the  Sheriff  for 
the  escape  of  a  person  arrested  by 
him  upon  an  execution  against  the 
bod j  of  such  person,  it  is  no  defense 
that  such  execution  was  issued  be- 
fore one  against  the  property  of  such 
person  had  been  issued  and  returned 
unsatisfied.  JReruckv.  Oner,..  384 

2.  The  issuing  of  a  ca.  ao.  before  the 
return  of  ajt  fa.  unsatisfied,  is  an 
irregularity  merely,  and  does  not 
make  the  ca.  $a.  void, id. 

3.  Section  140  of  the  Code,  by  abo- 
lishing "all  the  forms  of  pleading" 
theretofore  existing  has  not  affected 
the  measure  of  a  Sheriff's  liability 
for  the  escape  of  a  person  commit- 
ted on  a  ca.  to.,  as  declared  by  2  R 
S.,  437,  §  66>  [sec.  63,] id. 

4.  In  such  a  case,  the  Sheriff  is  lia- 
ble for  the  debt,  damages  or  sum  of 
money  for  which  such  prisoner  was 
committed,  and  such  debt,  damages 
or  sum  of  money  may  be  recovered 
of  the  Sheriff  since  the  Code,  where 
the  complaint  states  all  the  tacts  es- 
sential, according  to  the  former  prac- 
tice, to  a  good  declaration  in  debt, 
and  prays  judgment  for  the  amount 
of  the  judgment  on  which^such 
prisoner  was  committed, id. 

6.  Whether  interest  on  such  judg- 
ment can  be  recovered  in  an  action 
brought  to  enforce  the  liability  de- 
clared by  2  R.  a,  437,  $66,  [sec. 
63,]  Quire, id. 

6.  In  an  action  for  the  escape  of  a 
prisoner  committed  on  a  ca.  jo.,  and 
duly  admitted  to  the  jail  liberties; 
where  the  escape  counted  on  is  al- 
leged and  proved  to  have  occurred 
in  August,  1865,  it  is  no  defense 
that  in  January  of  that  year  there 
was  a  prior  escape ;  if  it  appears 
that  the  prisoner  voluntarily  return- 
ed into  custody  and  continued  there 
until  the  second  escape,  and  it  does 
not  appear  that  the  plaintiff  had  any 
notice  of  die  first  escape  before  the 


return  of  the  prisoner  into  custody, 
although  the  action  is  brought  mora 
than  a  year  after  the  first  escape, 
and  the  defendant  pleads  the  statute 
of  limitations, id. 

7.  A  Sheriff,  who  suffers  and  permits 
a  person,  whom  he  has  arrested  up- 
on a  process  for  contempt,  to  escape 
and  go  at  large,  by  which  process 
such  person  is  to  stand  committed 
until  a  fine  that  has  been  imposed 
upon  him  and  specified  therein  is 
paid,  is  liable  to  the  party  aggrieved 
for  his  damages  sustained  thereby. 
Looeey  etalv.  Oner, 391 

8.  In  such  a  case,  the  true  measure 
of  damages  is  the  value  of  the  cus- 
tody of  such  person,  at  the  time  of 
his  escape, id 


9.  An  answer  to  a  complaint  in  an 
action  for  such  an  escape,  which  al- 
leges that  such  person,  from  the  time 
of  his  arrest  on  such  process  down 
to  the  time  of  putting  in  such  an- 
swer, has  been  utterly  insolvent  and 
irresponsible,  and  has  possessed  no 
property  of  any  kind  out  of  which 
an  v  part  of  the  sum  directed  to  be 
collected  by  such  process  could  be 
made,  is,  under  the  Code,  sufficient 
as  a  pleading, id 

10.  Such  allegations,  if  true,  show 
that  only  nominal  damages  can  be 
recovered, id. 

11.  Facts  constituting  a  partial,  though 
not  a  full  defense,  make  an  answer, 
sufficient  as  a  pleading,  according  to 
the  Code, id. 

12.  A  complaint,  in  an  action  against 
a  Sheriff  for  the  escape  from  his 
custody  of  a  person  arrested  by  him 
upon  a  process  for  contempt,  which 
alleges  that  the  Sheriff  "suffered 
and  permitted  such  person  to  escape 
and  go  at  large,"  states  a  voluntary 
and  not  a  negligent  escape,  ....id, 

13.  An  answer  (to  such  a  complaint) 
which,  in  terms,  is  stated  to  oe  "a 
further  separate  and  distinct  de- 
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fense,"  and  which  avers  that  such 
person  "  may  hare  wrongfully  and 
privily,  and  without  the  knowledge, 
permission,  or  consent  of  this  de- 
fendant* escaped,"  Ac.,  and  that 
14  if  he  did  so  escape,  he  afterwards 
returned  into  custody,  &c,  is  insuf- 
ficient as  a  pleading,  as  it  does  not 
deny,  either  generally  or  specifical- 
ly, the  allegation  that  the  Sheriff 
permitted  the  prisoner  to  escape,  id. 

14.  The  statute  requires,  as  essential 
to  the  sufficiency  of  an  answer  to 
such  a  complaint,  that  it  contain 
averments,  whatever  may  be  the 
words  used,  amounting  to  a  clear 
and  distinct  allegation  that  the  alle- 
ged escape  "  was  made  without  the 
consent  of  the  defendant," id. 

15.  Each  defense  in  an  answer  which, 
by  its  terms,  is  declared  to  be  "a 
further  separate  and  distinct  de- 
fense," must  be  complete  in  itself; 
and  cannot  be  aided  by  a  resort  to 
other  parts  of  the  answer  to  which 
it  contains  no  reference  in  terms  or 
by  necessary  implication, id. 

16.  In  an  action  under  the  Code, 
brought  against  a  Sheriff  for  the 
escape  from  his  custody  of  a  debtor 
imprisoned  on  a  oo.  •&,  the  Sheriff 
is  liable  for  the  amount  of  such 
judgment  McOreery  etdLv.  WU- 
lett, 643 

17.  It  is  not  a  defense,  either  total  or 
partial,  that  the  debtor  at  the  time 
of  such  escape  was  insolvent, . .  id. 

18.  The  Code,  by  abolishing  all  the 
forms  of  pleading  theretofore  exist- 
ing ;  has  not  affected  the  measure  of 
a  Sheriff's  liability,  for  the  escape 
from  his  custody  of  a  debtor  im- 
prisoned on  execution  against  his 
body,  as  declared  by  2  Revised 
Statutes,  (437,  f  66,  [sec  63.]).  .id. 

19.  A  complaint  which  states  facts 
establishing  the  Sheriff's  liability 
for  such  an  escape,  and  concludes 
by  averring  that  the  Sheriff  there- 
by became  indebted  to  the  plaintiff 


in  the  amount  of  the  judgment  on 
which  the  execution  issued,  and 
that  the  action  is  brought  to  reco- 
ver that  sum,  and  prays  judgment 
for  that  sum,  indicates  clearly  that 
the  action  is  brought  under  2  Re- 
vised Statutes,  (437,  §  66,  [63,])  to 
recover  the  sum  authorized  by  that 
section, id. 


ESTOPPEL. 

1.  One  who  stands  by  and  acquiesces 
in  a  sale  of  his  own  property  by  a 
third  person  claiming  to  own  it,  and 
suffers  the  purchaser  to  pay  the 
price,  without  notice{  is  estopped 
thereby  to  assert  title  in  himself  and 
claim  the  property  or  its  value. 
Rider  v.  The  Union  India  Rubber 
Company, 169 

2.  One  who  uses/  the  property  of 
another  with  his  assent,  is  liable  for 
the  fair  value  of  such  use ;  but  the 
statute  of  limitations  is  a  bar  to  any 
recovery  for  that  portion  of  the 
period  of  use  which  it  more  than 
six  years  before  action  brought,  id. 

3.  Where,  by  such  use  for  eight  years 
the  articles  are  worn  out  and  ren- 
dered^yalueless,  it  is  error  to  charge 
the  jury  that  the  plaintiff  is  entitled 
to  recover  what  the  articles  were 
worth  when  they  came  to  the  de- 
fendants1 possession, id\ 

Ficle,  Judgmxhto. 


EVIDENCE. 

1.  A  physician,  who  has  attended  a 
party  as  such,  on  his  being  assaulted 
and  bruised,  may,  as  an  expert, 
testify  as  to  the  effect  produced 
thereby  upon  the  health  and  mind 
of  the  party  injured.  Anthony  v. 
Smith,    503 

2.  In  an  action  by  the  payees  of  a 
check  against  the  drawers,  the  de- 
fendants may  show  the  transaction 
in  which  it  originated;  that  its  de- 
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livery  was  not  absolute  but  con- 
ditional, and  that  according  to  such 
condition  it  was  the  plaintiffs'  duty 
to  return  it  to  the  defendants,  and 
that  they  had  refused,  before  suit 
brought,  to  do  so.  Bernhard  v. 
Brunner, 528 

Vide,  Action,  (2,3,  4-7.) 

Bills  of  Exchange  and  Pro- 
missory Notes,  (12,  13.) 
Insurance,  (3,  8,  12,  16,  17.) 
Jurisdiction. 

Municipal  Corporations,  (5,  6.) 
Partnership. 
Practice,  titles.  Counterclaim, 

ilj)  Joint  Debtors.   (23.;) 
rial,  (1,  4) 


FACTOR'S  ACT. 
Pfcfe,  Wikon  v.  JNason, 155 

FRAUD. 

Vide,  Judgments. 

Practice,  tiffa,  Parties;  Prin- 
cipal and  Agent  ;  Rescission 
or  Contracts. 


L 


INSOLVENT'S  DISCHARGE. 

1.  The  makers  of  a  promissory  note, 
which,  in  terms,  is  payable  to  their 
own  order,  and  is  by  them  indorsed, 
thereby  contract  with  whomsoever 
may  be  the  legal  indorsee  when  it 
becomes  payable,  to  pay  it  to  him. 
Smith  v.  Gardner, 54 

%  Such  a  note,  though  made  in  and 
by  a  resident  of  Massachusetts,  and 
delivered  by  the  maker  to  a  resi- 
dent of  the  same  State,  can  be  col- 
lected of  the  maker  by  an  indorsee 
of  it  residing  in  New  Hampshire, 
notwithstanding  the  subsequent 
discharge   of  the    maker   by  the 


insolvent  laws  of  Massachusetts; 
such  indorsee  having  taken  it  for 
value  before  its  maturity,  and  not 
having  been  a  party  to  such  insol- 
vent proceedings, ia\ 


INSURANCE. 

1.  An  insurance  company,  receiving 
preliminary  proofs  of  Joss  and  of 
interest  which  may  reasonably  be 
deemed  sufficient,  and  retaining 
them  three  or  four  days,  and  then 
refusing  to  pay  the  loss  without  any 
intimation  that  the  proofs  are  de- 
fective or  unsatisfactory,  should  not 
be  permitted  to  make  that  objection 
after  the  time  allowed  for  payment 
by  the  policy  has  expired,  and  an 
action  has  been  brought  Savage 
v.  The  Corn  Exchange  Fare  and 
Inland  Navigation  Insurance  Com- 
ply,       i 

2.  It  is  not  necessary  thai  the  pre- 
liminary proofs  to  be  furnished  by 
the  assured,  should  be  in  a  form  or 
under  an  authentication  which 
would  entitle  them  to  be  read  as 
evidence  of  the  facta  certified,    id. 

3.  Where  the  plaintiff;  being  a  com- 
mon carrier,  effected  an  insurance 
on  cargoes,  on  account  of  himself  or 
others,  on  his  boats  or  others  run- 
ning on  commission  or  by  charter, 
in  a  transportation  line  specified, 
which  was  conducted  by  him,  a  pass 
book  in  which  a  cargo  is  entered 
by  the  defendants'  agent  as  duly 
shipped,  the  bills  of  lading,  and  a 
regular  protest  by  the  master  of  the 
vessel  averring  the  fact  of  loss  and 
the  cause  thereof;  and  that  the  cargo 
was  taken  possession  of  by  the  de- 
fendants, are  sufficient  proof  of  loss 
and  of  interest  to  require  the  un- 
derwriters to  specify  defects,  if  any, 
and  call  for  further  evidence,  if  they 
desire  it> id. 

4.  A  common  carrier  may.  for  bis 
own  protection,  insure  goods  in- 
trusted to  him  for  carriage, A 
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6.  Where  the  insurance  is  upon  hia 
own  interest  alone,  it  may  be  mate- 
rial to  inquire  whether  the  cause  of 
loss  be  such  that  he  is  responsible 
to  the  owners  for  the  value  of  the 
goods ;  but  where,  the  insurance  is. 
of  the  goods  themselves,  on  account 
of  himself  or  others,  and  the  perils 
insured  against  are,  many  of  them, 
such  as  if  a  loss  happen  thereby,  he 
is  not  responsible  therefor  to  the 
owners,  the  insurance  will  be  deem- 
ed for  the  benefit  of  the  owners 
as  well  as  himself,  and  the  Com- 
pany are  liable  for  the  value  of  the 
goods  although  the  cause  of  loss  be 
such  as  to  involve  him  in  no  lia- 
bility,   id 

6.  Where  the  office  of  the  defend- 
ants was  in  New  York,  but  the  in- 
surance was  made  in  Buffalo,  where 
the  plaintiff  resided,  by  the  defend- 
ants agent  in  Buffalo,  and  the  loss 
happened  on  the  night  of  Saturday, 
on  the  Hudson  river,  between  New 
York  and  Albany,  and  the  plaintiff 
being  notified  by  telegraph,  gave 
notioe  to  the  agent  at  Buffalo  on 
Monday,  and  by  him  the  defendants 
in  New  York  were  notified  on 
Tuesday,  this  is  sufficient  to  satisfy 
a  requirement  in  the  policy  that 
"immediate  notice  of  the  occur- 
rence of  all  losses  shall  be  given  to 
the  Company," id. 

7.  Where  injury  to  the  cargo  is 
caused  by  a  peril  insured  against, 
the  omission  of  the  plaintiff  s  ser- 
vants to  take  precautions  to  prevent 
further  damage  than  is  necessary, 
may  be  given  in  evidence  to  reduce 
the  amount  of  the  recovery,  but 
does  not  operate  as  a  forfeiture  to 
prevent  a  recovery  for  the  necessary 
damage,  unless  so  expressed  in  the 
policy, id 

8.  An  assignment  of  the  plaintiff's 
claim,  before  suit  brought,  can- 
not be  given  in  evidence  to  show 
that  the  action  is  not  prosecuted 
by  the  real  party  in  interest,  un- 
less that  defense  is  set  up  in  the 
answer. id 


9.  It  seems  that  a  common  carrier 
insuring  goods  for  account  of  him- 
self and  the  owners,  has  no  autho- 
rity, in  case  of  injury  to  the  goods, 
to  abandon  them  to  the  under- 
writers,   id 

10.  Giving  notice  of  loss,  neglecting 
to  take  care  of  the  property,  suffer- 
ing the  agents  of  the  underwriters 
to  take  measures  for  its  preserva- 
tion, and  their  Belling  the  property 
by  the  assent  of  the  insured  or  his 
agent,  pursuant  to  a  stipulation  in 
the  policy,  which  provides  that  in 

v  case  of  loss  the  damaged  portion 
shall  be  separated  from  the  sound, 
and  the  amount  of  damage  ascer- 
tained by  appraisal  or  sale  at  auction, 
the  underwriters  "  being  liable  for 
the  loss  on  the  damaged  portion 
only,"  do  not  amount  to  an  aban- 
donment and  an  acceptance  thereof, 
making  the  underwriters  liable  for 
the  sum  insured  as  for  a  total  loss,  id 

11.  Underwriters  are  not  bound,  when 
the  assured  neglects  to  take  care  of 
property  partially  injured,  to  suffer 
it  to  be  further  neglected  and  go  to 
decay,  at  the  peril  of  being  charged 
with  the  same  consequences  which 
result  from  the  acceptance  of  an 
abandonment  They  may  take  care 
of  and  preserve  the  property  if  the 
insured  do  not, id 

12.  Hence  evidence  of  the  actual 
extent  of  the  injury  by  the  peril 
insured  against;  evidence  of  negli- 
gence by  the  agents  of  the  assured, 
in  the  care  of  the  property  after 
the  accident;  their  refusal  to  suffer 
it  to  be  removed,  or  to  accept  as- 
sistance to  remove  it  for  its  preser- 
vation ;  evidence  of  what  it  actually 
produced  on  the  sale— are  all  ad- 
missible,   *.,...  id 

13.  Under  a  policy  which  expressly 
except*  from  the  perils  insured 
against,  "  perils,  losses  and  misfor- 
tunes arising  from  a  want  of  ordi- 
nary care  and  skill  in  lading  or  nav- 
igating said  boat  or  boats,"  if  it 
appear  that  the  master  of  the  boat 
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voluntarily  and  against  the  will  and 
advice  of  the  captain  of  a  Teasel  em- 

Syed  to  tow  ner,  placed  her  in  a 
lgerous  position  for  being  towed 
and  the  injury  happened  while  ahe 
was  being  towed  in  that  position,  it 
is  error  to  charge  the  jury  that  "  her 
position  in  the  tow  ia  of  no  impor- 
tance,"   id. 

14.  The  maxim  "cavsa  proximo,  turn 
remota  spectator"  ia  the  general  rule 
by  which  the  liability  of  insurers  is 
determined,  but  parties  may,  by 
express  stipulation,  agree  upon  an- 
other,   .v. id. 

15.  Where  the  policy  declares  thai 
(he  insurers  shall  be  liable  for  the 
loss  on  the  damaged  portion  of  the 
poods  only,  to  be  estimated  accord- 
ing to  the  true  and  actual  yalue  of 
the  property  insured  at  the  time  the 
loss  happens,  the  carrier  is  not  en- 
titled to  recover,  in  addition  to  such 
yalue,  his  freight  and  charges.  Pre- 
sumptively, the  enhanced  yalue  at 
the  place  of  loss,  covers  the  freight, 
Ac.,  to  the  place  of  loss;  freight  for 
the  distance  not  carried,  is  not  cov- 
ered by  such  a  policy, id. 

1&  Although  a  policy  of  insurance  for 
one  year  upon  goods  in  one  part  of 
•  building  provides  that  if  any  per- 
son insuring  shall  make  any  mis- 
representation or  concealment,  or 
if  the  building  be  occupied  in  any 
way  so  as  to  render  the  risk  more 
hasardous  than  at  the  time  of  insur- 
ing, the  insurance  shall  be  void;  and 
also  that  the  insurance  may  be  re- 
newed for  a  farther  term,  the  risk 
not  being  changed,  if  the  premium 
be  paid  and  mdoraed ;  and  then  de- 
clares that  "all  insurancea,  original 
or  renewed,  shall  be  considered  as 
made  under  the  original  representa- 
tion in  so  far  as  it  may  not  be  varied 
by  a  new  representation  in  writing  1 
which  in  all  cases  it  shall  be  in- 
cumbent on  the  insured  to  make, 
where  the  risk  has  been  changed 
either  within  itself  or  by  surround- 
ing and  adjacent  buildings." 


(l.>  OH  nevertheless,  in  an  sxtion 
on  the  policy,  (the  same  haying 
been  renewed  after  a  portion  of  the 
building  had  been  appropriated  to  a 
specially  hasardous  use,)  that  parol 
evidence  was  comjietent  to  ahow 
that  at  the  time  of  the  application 
for  renewal  the  insured  verbally 
communicated  to  the  Secretary  of 
the  Insurance  Company  that  such 
change  in  the  risk  had  taken  place. 
And  also  Aety  that  the  renewal  after 
such  verbal  communication  was  a 
waiver  of  the  provisions  above  re- 
cited. (Woodkufp,  J.,  dissented.) 
Liddk  v.  TheMmrktiFirt  Insurance 
Company^ .'.  179 

17.  (2.)  Where  after  a  communication 
had  been  opened  between  the  store, 
which  contained  the  insured  goods, 
and  an  adjoining  store,  then  hired 
by  the  insured  for  the  purposes  of 
his  business,  the  following  indorse- 
ment was  made  on  the  policy :  "  Oc- 
tober 3d,  1865.  The  communica- 
tion made  with  adjoining  stores 
does  not  prejudice  this  insurance :" 
HM,  that  such  indorsement  did  not 
operate  to  extend  this  insurance  so 
as  to  coyer  or  protect  any  goods  in 
such  adjoining  store;  and  also  that 
parol  evidence  to  show  that  the 
parties  intended  by  such  indorse- 
ment to  extend  the  insurance  to 
such  goods  was  inadmissible,. .  id* 

18.  By  the  terms  of  one  of  the  printed 
conditions  annexed  to  a  life  policy, 
issued  on  the  29th  of  May,  1850, 
($2,000  being  the  sum  insured,  and 
$65.40  being  the  premium  payable 
yearly  therefor,)  it  was  declared  that 
policies  "  will  not  be  considered  in 
force  if  the  premiums  remain  un- 
paid beyond  thirty  days  after  becom- 
ing due ;  but,  on  satisfactory  proof  to 
the  directors  that  the  party  or  par- 
ties assured  continue  in  good  health, 
the  policies  may  be  renewed  at  any 
period  within  twelve  months,  on 
payment  of  a  fine  of  ten  shillings 
per  cent  (half  per  cent)  on  the  stun 
assured;'1  and  there  was  entered  on 
the  margin  of  said  policy  the  words 
"  premium  paid  on  the  31st  day  of 
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Magr,  1B50,  rkkxxmrtnencmg  29th 
of  May,  I860,  ending  28th  May, 
1851,  And  one  of  the  printed 
"notes"  to  the  printed  application 
lor  such  insurance  declared  that "  the 
premium  most,  in  ell  oases,  be  paid 
annually  in  advance ;"  and  the  an- 
nual premiums  were  regularly  paid 
in  advance,  except  for  the  year  com- 
mencing on  the  29th  of  May,  1857; 
and  in  April,  1867,  the  defendants, 
by  a  letter  addressed  to  the  assured, 
stated  that  the  annuel  premium  on 
his  said  policy  would  ube  due  on 
the  29th  of  May  next  and  unless 
the  same  be  paid"  *  *  "on  or 
before  thirty  days  from  that  date, 
the  policy  will  become  void,"  and 
the  assured,  on  Monday,  the  29th 
of  June,  1857,  at  about  the  hour  of 
noori,  (Saturday,  the  27th  of  June, 
being  the  30th  day  in  numerical 
order  from  the  28th  of  May,  and 
Sunday,  the  28th  of  June,  being 
30th  from  the  29th  of  May,)  ten- 
dered the  sum  payable  annually  as 
premium,  which  the  defendants  re- 
fused to  receive,  alleging  that  the 
time  for  renewing  the  policy  and 
paying  the  premium  expired  before 
that  day,  but  offering  to  renew  the 
policy  if  the  assured  would  go  be- 
fore the  defendants'  medical  exami- 
ner and  be  examined  as  to  his  gene- 
eral  health,  provided  the  report  of 
said  examiner  was  satisfactory; 
which  the  assured  refused  to  do, 
being  at  the  time  an  invalid  and  in 
failing  health ;  and  the  assured  died 
a  natural  death  on  the  28th  of  Au- 
gust, 1857,  the  premium  for  that 
year  not  having  been  actually  paid ; 
it  was 

(1.)  ffdi,  that  the  tender  of  the  pre- 
mium made  on  the  29th  of  June, 
1857,  was  in  time,  and  that  the  pol- 
icy was  thereby  continued  in  force, 
and  that  the  plaintiff  was  entitled 
to  recover.  Campbell  v.  The  Inter- 
national Life  Assurance  Society  of 
London, 298 

19.  (2.)  ThatSunday,  the  28th  of  June, 
was  the  last  day  of  the  thirty  days 
within  which  the  assured  had  the 


right  to  pay  such  premium,  and 
that  the  thirtieth  day  being  Sun- 
day, the  premium,  as  a  matter  of 
right,  could  be  paid  by  the  assured 
on  the  next  day  thereafter,  the  day 
on  which  it  was  tendered,  ....  mL 

20,  Where,  by  the  terms  of  a  policy 
of  insurance,  all  passage  money  re- 
ceived by  the  insured,  (the  owners 
of  a  vessel  namedj  for  passengers 
on  board  said  ship  for  a  voyage 
specified,  is  insured;  and  subse- 
quently such  vessel  sails  on  the 
specified  voyage,  with  passengers 
who  have  paid  passage  money  to 
the  amount  of  $6,395;  and  the  ves- 
sel and  passengers  are  lost  by  the 
perils  insured  against;  the  insured 
»  not  entitled  to  recover  without 
proof  of  other  facts.  Ogden  v.  The. 
New  York  Mutual  Insurance  Gbm~ 
pany, 447 

21.  He  cannot  recover  without  proof 
that  by  the  contracts  with  such 
passengers,  the  passage  money  was 
to  be  refunded  wholly  or  in  part  in 
case  of  a  failure  to  deliver  them  at 
the  port  of  destination ;  or  unless  it 
appears  that  on  the  frets  shown  to 
exist,  the  insured  is  liable  to  refund 
such  passage  money,  or  some  part 
of  it, 4eL 

Vide,  YmotPML  axd  Aonrf  ,  (1.) 


Bf STJRANCE  COMPANY, 
(Mutual.) 


Bights  of  a  Mutual  Insurance  Com* 
pany  organised  under  the  act  of 
1849,  in  respect  of  subscription 
notes;  and  of  premium  notes  given 
to  it,  and  the  distinction  between 
such  notes,  and  the  rights  and  lia- 
bilities of  the  makers  thereof  re- 
spectively, and  of  the  Company,  and 
of  a  receiver  of  the  Company  ap- 
pointed on  its  insolvency,  consider- 
ed.   SlweUj.OrodcertiaL,..    22 

Firfa,  ConoRATioim. 


W* 


UTOBX. 


JETTISONED  GOODS, 

When  contributed  for,  in  general 
average,  by  bank  bills  saved.  Harris 
v.  Moody, 210 


JUDGMENTS. 

1.  The  decision  of  a  legally  constitu- 
ted Board  of  State  Auditors,  upon 
a  claim  preferred  by  an  individual 
against  such  State,  made  under  the 
authority  of  the  Constitution  and 
laws  of  the  State  by  which  such 
board  is  created,  is  alike  conclusive 
upon  the  State  and. such  claimant) 
where  such  Constitution  and  laws 
confer  on  such  board  power  and 
authority  to  examine  and  adjust  all 
claims  of  the  character  of  that  so 
preferred;  and  to  examine  the 
claimants  and  witness  upon  oath; 
to  issue  subpoenas  to  compel  the  at- 
tendance of  witnesses  before  them 
and  to  enforce  obedience  to  such 
subpoena  by  attachment ;  to  set  off 
any  legal  or  equitable  demand  of 
the  State  against  such  claimant;  to 
adjourn  from  time  to  time;  and  re- 
quire such  board  to  keep  a  record 
of  its  proceedings  and  decide  upon 
competent  testimony.  The  People 
of  the  State  of  Michigan  v.  The 
Phimix  Bank  of  New  York,..  363 

2.  After  a  claim  against  such  State, 
within  the  jurisdiction  of  such  board 
to  examine  and  adjust,  has  been 
heard  before  such  board  according 
to  the  laws  prescribing  its  powers 
and  duties;  and  has  been  deter- 
mined in  favor  of  such  claimant 
and  has  been  paid  by  an  officer  of 
such  State,  f acting  in  its  behalf,)  as 
required  by  law,  it  cannot  be  recov- 
ered back,  where  no  fraud  has  been 
practised  or  intended  by  such  claim- 
ant, by  the  means  which  he  em- 
ployed to  assert  and  establish  his 
claim  before  such  board;  merely 
upon  the  grounds,  that  upon  the 


merits  nothing  was  due  from  the 
State  to  the  claimant ;  and  that  the 
decision  of  such  board  was  made 
in  ignorance  of  facta  which,  if 
proved,  would  have  established  that 
nothing  was  due, t& 

3.  The  decisions  of  such  a  board 
upon  matters  within  its  jurisdiction, 
in  cases  free  from  fraud,  are  conclu- 
sive; unless  an  appeal  is  provided 
for,  or  other  revision,  by  some  ap- 
pellate or  supervisory  tribunal,  is 
prescribed  by  law, id\ 

4  A  State  is  competent  to  consent 
to  be  sued,  and  may  grant  such 
consent  upon  such  terms  as  it  may 
think  just,*,... id. 

&  A  State  which,  by  the  authority 
of  its  Constitution,  creates  by  stat- 
ute a  board  of  its  officers  of  State, 
with  the  powers  before  stated,  and 
by  such  statute  enacts  that,  when 
any  claim  shall  be  allowed  by  such 
board,  (such  claim  being  within  its 
jurisdiction,)  and  the  amount  due 
shall  have  been  settled  by  such 
board,  the  claimant  "shall  be  en- 
titled to  a  warrant  drawn  by  the 
Auditor-General  upon  the  State 
Treasurer  thereforforthwith,"  there- 
by consents  to  submit  to  the  inves- 
tigation and  decision  of  claims 
against  her,  before  such  tribunal; 
upon  the  terms  prescribed  by  such 
Constitution  and  laws,  and  can 
claim  no  exemption  from  the  role 
which,  in  like  cases,  is  applicable  to 
natural  persons, ti 

&  Although  the  laws  of  such  State 
make  it  the  duty  of  the  Attorney- 
General  to  appear  in  behalf  of  the 
State  before  such  board,  when  they 
shall  sit  to  audit  claims  against  the 
State ;  and  to  that  end  require  the 
board  to  give  him  timely  notice  of 
the  time  and  place  of  their  meeting 
to  audit  such  claims;  the  fact  that 
he  did  not  appear  on  the  hearing  of 
a  claim  which  such  board  audited 
and  allowed,  and  which  was  paid 
by  reason  of  being  so  audited  and 
allowed;  will  not  give  the  State  the 
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right  to  recover  back  the  money  so 
paid;  nor  aid  its  claiui  to  a  restora- 
tion of  such  money,  especially  when 
it  is  not  made  to  appear  that  the  At- 
torney-General did  not  have  timely 
notice  of  the  meeting  of  the  board 
to  audit  such  claim, id. 

7.  Notice  to  him  is  not  essential 
under  such  statutes,  to  confer  juris- 
diction on  such  hoard  to  audit  and 
settle  claims, id 

&  It  not  having  been  found  in  the 
present  case,  that  the  defendants 
(claimants  whose  claim  had  been 
audited,  settled  and  paid)  were 
guilty  in  fact  or  intent  of  any  fraud 
in  their  proceedings  before  the 
Board  of  State  Auditors  of  the 
State  of  Michigan  to  establish  their 
claim  against  that  State,  it  was 

HMf  That  a  judgment  against  them 
in  favor  of  the  State,  for  the  amount 
of  a  claim  made  by  them  against 
the  State,  and  paid  by  the  State  on 
being  audited  and  settled  by  such 
board,  was  erroneous  and  must  be 
reversed, id. 

JRdt)  JOBlBBIOTIOlf. 

Peaotiob,  tifls,  JuDOMnrn. 


JURISDICTION. 

L  The  record  of  an  inferior  court  to 
be  competent  evidence  of  a  due 
judicial  determination  of  the  facts 
which  it  declares  such  Court  to  have 
decided,  must  show  on  its  face  that 
the  Court  had  jurisdiction  both  of 
the  action,  and  of  the  persons  of  the 
parties.    Stmonsr.De  Bare,..  547 

2.  As  the  statute  which  establishes 
"The  City  Court  of  Brooklyn" and 
defines  its  jurisdiction,  declares  that 
"  its  jurisdiction  shall  extend,"  (1st), 
to  certain  actions  which  it  enumer- 
ates, "when  the  cause  of  action 
shall  have  arisen,  or  the  subject  of 
the  action  shall  be  situated  within 
the  said  city;  (2d),  to  all  other 
actions  where  ail  the  defendants 

Boaw.— Vol.  IV, 


shall  reside  or  be  personally  served 
with  the  summons  within  said 
city;"  such  Court  is  an  inferior 
court  within  the  meaning  of  the 
rale  first  above  stated, id. 

3.  To  constitute  a  court  a  superior 
court  as  to  any  class  of  actions, 
within  the  common  law  meaning 
of  that  term,  its  jurisdiction  of  such 
actions  must  be  unconditional,  so 
that  the  only  thing  requisite  to  en- 
able the  Court  to  take  cognisance 
of  them,  is  the  acquisition  of  juris- 
diction of  the  persons  of  the  par- 
ties,   id. 

4.  Although  section  4  of  the  statute 
establishing  "The  City  Court  of 
Brooklyn 'v  enacts  that,  "the  said 
City  Court  shall  possess  the  powers 
and  authority  in  relation  to  actions 
in  said  Court,  and  the  process  and 
proceedings  therein  as  are  possessed 
by  the  Supreme  Court  in  relation  to 
actions  pending  in  the  said  Supreme 
Court  And  all  laws  regulating  the 
practice  of  the  Supreme  Court,  and 
the  course  of  procedure  therein,  shall 
as  far  as  practicable,  apply  to  and 
be  binding  upon  the  said  City  Court, 
and  the  said  City  Court  shall  have 
power  to  review  all  of  its  decisions, 
and  to  grant  new  trials ;"  such  sec- 
tion cannot  be  so  construed  as  to 
make  a  part  of  such  statute,  a  sub* 
sequent  act  in  relation  to  courts 
named  in  it,  and  not  including  said 
City  Court,  to  the  effect,  that  "  a 
voluntary  appearance  of  a  defend- 
ant is  equivalent  to  personal  service 
of  the  summons  upon  him." . ...  id. 

5.  The  said  4th  section  prescribes 
generally  the  practice  in  actions, 
pending  in  the  City  Court  of  Brook- 
lyn and  its  power  over  the  process 
and  proceedings  in  such  actions, 
and  cannot  operateprospectively  so 
as  to  apply  to  said  Court  subsequent 
statutory  amendments  of  the  Code 
of  Procedure  which,  in  terms,  in 
no  way  refer  to  said  Court,  in  such 
sense  as  to  enlarge  its  jurisdiction^ 
and  make  it  extend  to  actions  of 
which,  by  the  statute  establishing 
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and  defining  its  powers,  it  has  no 
jurisdiction, * . .  id. 

6.  A  judgment  of  said  Court  which 

gurports  to  hare  been  rendered  "  on 
earing  Mr.  Samuel  Brown,  for 
the  defendant,"  doe*  not,  by  such  a 
recital  alone,  show  that  the  defend- 
ant caused  his  appearance  to  be 
entered  in  the  action,  nor  that  he 
personally  appeared  therein,  nor 
that  any  attorney  of  said  Court 
served  "  notice  of  an  appearance. 
or  retainer  generally  "  for  the  de^ 
fendant  in  such  action;  and  is  not, 
of  itself,  sufficient  to  show  that  such 
Court  acquired  jurisdiction  of  the 
person  of  the  defendant, id. 


LANDLORD  AND  TENANT. 

1.  The  surrender  of  a  term  does  not 
operate  to  discharge  the  tenant  or 
his  sureteis  from  rent  already  ac- 
crued and  become  payable.  McKen- 
ner.Ihrrett, 192 

2.  A  reletting  of  the  demised  premi- 
ses by  the  direction  of  the  surety 
for  the  payment  of  the  rent,  for  the 
account  and  benefit  of  the  surety, 
after  the  tenant  has  failed  and  aban- 
doned the  premises,  does  not  ope- 
rate as  8  surrender  so  as  to  discharge 
the  surety  from  further  liability,  id 

3.  The  entry  by  the  landlord  upon 
the  premises,  and  taking  and  detain- 
ing fixtures  and  furniture,  alleged 
by  the  surety  for  the  rent  to  belong 
to  himself  are  no  defense  to  an  ac- 
tion against  the  surety  for  the  rent; 
and  such  facts  are  not  available  as  a 
counterclaim  in  such  an  action,,  id. 

4.  Where  tie  undertaking  of  a  sure- 
ty for  rent  is  absolute  that,  if  de- 
fault be  made  by  the  tenant  at  any 
time,  the  sureties  will  pay  the  rent 
and  all  damages,  Ac,  withoet  re- 


auiring  notice  from  the  landlord  ef 
le  tenant's  default,  it  is  not  neces- 
sary for  such  landlord,  in  an  action 
against  the  surety,  after  the  tenant 
has  abandoned  the  premises,to  prove 
a  previous  demand  upon  the  ten- 
ant,   „ , . . .  * .  id. 

6.  An  instrument  tmder  seal,  written 
beneath  a  lease  to  A7  whereby,  "  in 
consideration  of  the  demise  of  the 
premises  above  mentioned,"  the 
signers  covenant  for  the  payment 
of  the  rent  reserved  in  the  lease,  u 
a  valid  agreement  under  the  statute 
of  frauds,  and  sufficiently  expresses) 
the  consideration, id. 

6.  Although  the  complaint,  upon  sueh 
an  instrument,  avers  that  the  lease? 
was  given,  and  that  "the  said  in- 
denture of  lease  having  been  so 
made  and  concluded,  the  defendants 
afterwards,  on  tile  same  day  and 
year,  by  a  certain  agreement  under 
their  hands  and  seat,  in  considera- 
tion of  the  demise  aforesaid,  did 
covenant  and  agree,"  &&,  if  on  the? 
trial  it  appear  that  the  execution 
and  delivery  of  the  lease  and  of  the 
instrument  of  suretyship  were  si- 
multaneous acts,  and  the  giving  of 
the  sureties  was  the  inducement  to 
the  landlord  to  the  giving  of  the 
lease,  the  Court  wfflnot  yiddtothe 
objection  that  the  complaint  shows 
on  its  face  that  the  covenant  of  the 
surety  was  without  consideration  or 
upon  a  past  consideration.    If  ne- 
cessary, the  Court  would  order  the 
complaint  to  be  amended, id. 

7.  Where,  during  a  term  for  years, 
created  by  a  written  and  sealed 
lease,  it  is  agreed,  verbally,  between 
lessor  and  lessee,  that  the  lessee 
shaft  leave  certain  temporary  build- 
ings, put  by  him  on  the  premises 
but  not  attached  to  the  freehold;  re- 
maining on  the  premises  at  the  ex- 
piration of  the  lease,  (the  lease  hav- 
ing then  several  years  to  run,)  and 
the  lessor  agrees  that  the  lessee  shall 
be  discharged  and  freed  from  pay- 
ing rent  for  the  two  quarters  next 
ensuing  such  agreement  as  a  const- 
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deration  for  so  doing,  and  a  suit  is 
brought  to  recover  said  two  quar- 
ters' rent,  before  the  expiration  of 
the  lease ;  such  agreement  is  no  de- 
fense to  the  action,  although  said 
buildings  are  then  on  the  premises. 
Lawrence  v.  Wood*, 354 

8.  Such  an  agreement,  (not  being  in 
writing,)  is  void  by  the  statute  of 
frauds,  as  it  is  not  to  be  performed 
within  one  year  from  the  making 
thereof;  and  also  because  it  is  for  the 
sale  of  personal  property  of  the  va- 
lue of  over  $50,  and  there  was  no 
delivery  of  any  part  of  it,  nor  any 
payment  of  any  part  of  the  contract 
price, id. 

Vide,  Equity  Jurisdiction. 


LEASE. 
Tide,  Equity  Jurisdiction. 

LEX  LOCI 

Tick,  Ante-Nuptial  Contracts. 
Bankrupt's  Discharge, 
Corporations,  (8.) 
Insolvent's  Discharge, 

LIEN. 
FWc,  Practice,  fctfe,  Attorneys. 

LIFE  INSURANCE. 
Vide,  Insurance,  (18, 19.) 


M. 


HARRIED  WOMAN. 

Proof  and  effect  of  a  conveyance,  of 
real  estate  situate  within  the  State 
of  New  York,  executed  by;  she 


being,  at  the  time  of  the  execution 
thereof;  a  non-resident  De  Pierret 
etalr.  Thorn  etal, 266 


MASTER  AND  SERVANT. 
Vide,  Action,  (1.) 

MORTGAGE. 

Tide,  Ante-Nuptial  Contracts. 

MUNICIPAL  CORPORATION. 

1.  Under  the  Ordinances  of  the  Cor- 
poration of  New  York,  (adopted 
August  11,  1851,  and  as  amended 
November  14,  1851,)  which  provide 
a  less  rate  of  compensation  for  po- 
licemen who  are  detailed  by  the 
Mayor  or  Chief  of  Police  for  special 
duty,  than  is  provided  for  those  who 
perform  post  or  patrol  duty ;  a  po- 
liceman who,  during  the  whole 
term  of  his  appointment,  was  de- 
tailed by  the  Mayor  to  serve  at  the 
Court  of  Sessions,  is  not  entitled  to 
be  paid  as  a  patrolman,  although 
he  did  patrol  duty  a  part  of  every 
Sunday,  and  occasionally  was  called 
out  to  serve  at  fires.  Mincho  v. 
The  Mayor,  <fca,  of  New  York,    47 

2.  The  hiring  of  a  pier  by  the  Mayor, 
Aldermen  and  Commonalty  of  the 
City  of  New  York,  for  the  purpose 
of  removing  offal  from  the  city,  is  a 
transaction  not  affected  by  the  pro- 
visions of  §  12,  of  chap.  217,  of  the 
Laws  of  1853.  (P.  412.)  The  use 
of  the  pier  hired  for  such  a  purpose, 
and  used  accordingly,  is  not  work 
done,  nor  a  supply  furnished  within 
the  meaning  of  that  section.  The 
formers'  Loan  and  Trust  Company 
y.  The  Mayor,  &c.,  of  New  York,    80 

3.  Neither  the  Mayor  nor  the  Comp- 
troller of  said  city,  has  the  power, 
as  such  officer,  to  hire  property  for 
such  a  purpose,  so  as  to  render  the 
city  corporation  liable  to  pay  for 
such  use, id. 
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4  Where  it  appeared  that  a  pier  be- 
longing to  a  third  person  (the  plain- 
tiffs) had  been  taken  and  used  for 
such  a  purpose,  from  the  8th  of 
July,   1861,  to  the  29th  of  May, 
1854,  by  the  direction  of  the  Mayor 
and  City  Inspector  of  said  city ;  and 
that  the  owners  of  the  pier  remon- 
strated with  the  Mayor,  and  he  re- 
plied "  that  he  had  ordered  the  boats 
to  £0  there,  and  he  would  keep  a 
police  force  to  prevent  her  being 
driven  away ;  and  furthermore,  that 
we,"   (the  plaintiffs,)   "should   be 
paid  for  the  use  of  our  property ;" 
and  that  the  Comptroller  had  paid 
to  the  plaintiffs  at  one  time,  by  a 
warrant  drawn  on  the  Chamberlain 
of  the  city,  for  such  use  of  the  pier 
up  to  July  8,  1853,  at  the  rate  of 
$1,200  a  year;  and  that  in  April, 
1862,  the  city,  by  its  City  Inspec- 
tor, (he  being  thereto  authorized  by 
an  ordinance  or  resolution  adopted 
April  17,  1852,)  made  a  valid  con- 
tract with  one  Reynolds  for  the  re- 
moval by  him  of  offal  from  the  city, 
and  therein  agreed  "to  set  apart 
two  of  the  docks  and  slips  of  the 
city  of  New  York,  one  on  the  East 
river  and  one  on  the  North  river, 
to  be  used  by  Reynolds,  under  the 
direction  of  the  City  Inspector,  as 
a  place  of  landing  for  the  boats  re- 
quired by  him  for  removal  of  sub- 
stances mentioned  in  said  contract;" 
and  that  Reynolds  used  such  pier  as 
a  place  of  landing  for  such  boats 
until  May  29,  1854,  with  the  know- 
ledge of  the  said  Mayor  and  City 
Inspector;  and  that  such  use  was 
made  in  removing  offensive  sub- 
stances from  th&  city,  under  the  di- 
rection of  the  City  Inspector,  under 
the  said  ordinance  authorizing  him 
to  so  contract  with  said  Reynolds, 
and  that  such  use  existed  before  and 
at  the  time   such  ordinance  was 
passed  and  contract  made;  it  was 
held,  in  an  action  against  the  defend- 
ants to  recover  for  the  use  of  such 
pier  from  July  8,  1853,  to  May  29, 
1864, id. 

6.  FirH,    That  such  facts  did    not 
constitute  prima  JacU  evidence  that 


the  corporation  had  hired  snob  pier 
by  a  contract  to  that  effect,  made 
by  any  of  its  officers  authorised  to 
contract  for  it  in  that  behalf,. . .  id. 

6.  Second,  That  they  did  not  furnish 
prima  fade  evidence  of  a  ratifica- 
tion by  defendants,  of  any  un- 
authorized contract  of  hiring  made 
by  its  agents  in  its  behalf, id. 

7.  Third,  That  the  City  Inspector 
had  no  power  to  designate  the  piers 
which  Reynolds  was  to  use  under 
his  contract.  The  corporation,  by 
their  contract,  only  contracted  to 
designate  two  of  the  piers  actually 
owned  by  the  city, *& 

8.  Fourth*  That  the  defendants  were 
not  liable  for  the  use  made  by 
Reynolds  of  the  plaintiff's  pier,  id 


PLEADINQa 

Vide,  Ebgapb. 

Sheriff,  (9.) 


PARTNERSHIP. 

1.  Where  a  firm  has  bought  goods 
and  is  subsequently  dissolved,  and 
a  new  firm  is  formed  composed  of 
one  of  the  former  firm  and  of  a 
third  person,  but  under  the  same 
firm  name ;  and  subsequently  a  note 
in  the  firm's  name  is  given  by  the 
partner  who  was  a  member  of  both 
firms  to  a  vendor  of  goods  to  the 
old  firm,  and  such  note  is  not  paid 
when  due ;  the  vendor  may  recov- 
er, in  an  action  for  goods  sold  and 
delivered,  of  the  persons  to  whom 
they  were  sold ;  if  it  appear  that 
when  he  took  such  note  he  had  no 
knowledge  or  notice  that  it  was  not 
the  note  of  the  firm  composed  of 
the  individuals  to  whom  the  goods 
were  sold.  Htroy  v.  Vim  Pdt,    60 
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2.  "Was  this  note  the  note  of  the 
old  firm  or  the  new  firm  ?"  is  an 
improper  question  to  be  put  to  a 
witness  on  the  trial  of  an  action  for 
the  goods  so  sold, id. 

Vide,  Practice,  tide,  Partus. 


PRESUMPTION. 

L  It  may  be  a  just  presumption  that 
the  use  of  articles  voluntarily  pro- 
cured and  used,  and  worn  out,  is 
worth  at  least  the  ordinary  depre- 
ciation of  such  articles  by  the  use 
thereof;  but  such  presumption  is 
not  conclusive,  and  will  not  warrant 
a  charge  that  as  matter  of  law  the 
plaintiff  is  entitled  to  the  value  of 
the  articles  as  compensation  for  the 
use  thereof  Rider  et  di  v.  The 
Union  India  Rubier  Company,  169 

Vide,  Bills  or  Exchange  and  Pro- 
xrssoBT  Notes,  (26,  27.) 
Shipping. 

^RJXJTICE. 

L  Allowance. 

2.  Amendment!. 

3.  Answer,  (Supplemental) 

4.  Appeal 

5.  Arrest. 

6.  Attorneys. 

7.  Bail 

8.  Bill  of  Particulars. 

9.  Case  and  Amendments. 

10.  Complaint,  Supplemental 

11.  Costs. 

12.  Counterclaim. 

13.  Defense. 

14.  Figned  Issues. 

15.  Injunction. 

16.  Interpleader. 

17.  Joint  Debtors. 

18.  Judgments. 

19.  Jury. 

20.  New  Trial 

21.  Parties. 

22.  Security  for  Costs. 

23.  Supplementary  Proceedings. 

24.  Trial 

25.  Verdict,  (subject  to  the  opinion 

of  ike  Court) 


L  Allowance. 

1.  Where  an  action,  at  issue  on 
issues  of  law,  is  noticed  for  trial, 
and  when  reached  in  its  order  on 
the  calendar,  the  complaint  is  dis- 
missed by  reason  of  the  failure  of 
the  plaintiff  to  appear,  an  allowance 
under  section  309  of  the  Code  may 
be  made,  if  the  action  be  a  difficult 
or  extraordinary  one.  Rogers  v. 
Degen, 669 

2.  The  word  trial  as  used  in  that 
section,  and  in  section  307,  subdi- 
vision 4,  has  a  wider  meaning  than 
is  imported  by  the  words,  "  the  ju- 
dicial examination  of  the  issues  be- 
tween the  parties," id. 


2.  Amendments. 

1.  Where  an  action  is  brought  by  a 
judgment  creditor  against  the  debt- 
or and  his  grantee  of  real  estate,  to 
set  aside  the  deed  as  fraudulent 
and  void  against  creditors,  the  com- 
plaint cannot  be  amended  so  as  to 
allege  that  after  the  service  of  the 
summons  and  complaint  upon  the 
debtor  (the  grantor),  an  execution 
was  issued  upon  the  judgment,  al- 
though it  was  issued  before  the 
summons  and  complaint  were  served 
on  the  grantee.  McCuUough  v. 
Colby, 603 

2.  Nor  can  that  fact,  when  it  occurs 
at  such  a  stage  of  the  action,  be 
made  a  part  of  the  case  by  supple- 
mental complaint, id. 

3.  When  all  the  frets  stated  in  a 
complaint,  assuming  them  all  to  be 
true,  will  not  entitle  a  plaintiff  to 
any  relief  a  fact  essential  to  the 
cause  of  action  and  occurring  after 
the  service  of  the  summons  and 
complaint  on  one  of  the  defendants, 
cannot  be  incorporated  into  the 
complaint  by  amending  it,  nor  be 
made  a  part  of  the  case  by  a  supple- 
mental complaint, id. 
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8.  Aniwer,  (Supplemental) 

1.  Prior  to  the  enactment  of  the 
Code  of  Procedure,  if  a  plea  puis 
darrein  continuance  was  offered  in 
due  season  and  was  not  palpably 
insufficient  or  pleaded  for  delay, 
it  was  a  matter,  of  coarse,  to  per- 
mit it  to  be  filed.  Although  the 
plea  was  in  form  by  leave  of  Court, 
it  was  so  in  such  case  in  form 
only.  But  such  plea,  if  it  set  up 
new  matter  of  defense  not  going 
merely  to  the  plaintiff's  remedy, 
waived  the  former  plea.  Rate  v. 
FeUowes, 638 

2.  Under  like  circumstances,  leave 
should  be  given  to  file  a  supple- 
mental answer  which,  under  the 
Code,  is  a  substitute  for  a  plea  puis 
darrein  continuance,  and  no  larger 
discretion  was  designed  to  be  given 
to  the  Court  on  that  subject  by 
the  Code  (§  177)  than  was  pre- 
viously exercised  in  respect  to  such 
a  plea, id. 

3.  Although  the  putting  in  of  a  sup- 
plemental answer  does  not,  under 
the  Code,  necessarily  waive  the 
former  answer,  yet,  where  the  mat- 
ter sought  to  be  introduced  thereby 
would,  before  the  Code,  have  re- 
quired a  plea  puis,  which  would 
nave  waived  such  former  answer, 
the  Court  may,  where  the  new  de- 
fense is  of  doubtful  sufficiency  and 
of  doubtful  equity,  require  the  de- 
fendant to  waive  his  former  answer, 
and  rest  solely  on  such  new  matter, 
as  a  condition  of  granting  leave  to 
file  such  supplemental  answer, . .  id. 

4.  Whether  a  judgment  of  nonsuit 
in  a  proceeding  by  way  of  interven- 
tion to  claim  goods  which  are  at- 
tached by  the  defendant  as   the 

Eroperty  of  a  third  person  is,  by  the 
tws  of  Louisiana,  a  bar  to  an  action 
by  the  intervenor  for  damages  for 
taking  the  goods,  is  a  question  of 
fact  to  be  proved,  and  the  Court 
will  not,  on  an  application  for  leave 
to  put  in  a  supplemental  answer  to 
eet  up  such  a  judgment,  rendered 


after  the  former  answer,  undertake 
to  determine  that  question  upon 
affidavits, id. 


4.  Appeal 

1.  On  the  denial  of  a  motion  for  a 
new  trial  at  Special  Term,  if  no  ap- 
peal be  taken  from  the  order,  the 
moving  party  will  be  deemed  to  ac- 
quiesce in  the  propriety  of  such  de- 
nial, and  to  have  waived  all  Grounds 
for  a  new  trial,  except  sucn  ques- 
tions of  law  as,  under  exceptions 
taken  at  the  trial,  may  be  reviewed 
on  an  appeal  from  the  judgment  it- 
self; and  on  appeal  from  a  judgment 
such  exceptions  will  alone  be  con- 
sidered. Rider  et  al  v.  The  Inida 
Rubber  Company, 169 

2.  On  an  appeal  from  a  judgment  in  an 
action  tried  by  a  jury,  the  appellant 
cannot  be  heard  upon  the  question 
whether  the  verdict  is  contrary  to 
evidence.    Anthony  v.  Smith,    503 

3.  The  only  appeal  on  which  he  can 
be  heard,  on  that  question,  is  one 
taken  from  an  order  refusing  a  new 
trial, id. 

4.  On  an  appeal  from  the  judgment, 
he  can  be  heard  on  exceptions  taken 
at  the  trial,  if  the  exceptions  have 
been  duly  settled, id. 

5.  Where  a  motion  is  made  to  open 
a  default,  as  a  mere  favor  to  the 
moving  party,  an  order  granting  or 
denying  the  motion  will  not  be 
reviewed  on  appeal  Fbshay  v. 
Droet, 664 

6.  In  such  case,  if  the  motion  be 
granted  upon  terms,  the  conditions 
upon  which  the  party  obtains  the 
favor  will  not  be  reviewed  on  ap- 
peal,  ** 

7.  Hence,  where,  after  a  trial  and 
verdict  for  the  plaintiff,  the  plaintiff's 
motion  for  leave  to  file  a  reply  to 
the  defendant's  counterclaim  was 
denied,  unless  the  plaintiff  oonsented 
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to  *  new  trial,  and  paid  all  the  costs 
since  the  answer:  RMj  that  the 
terms  imposed  on  the  plaintiff  were 
not  the  subject  df  appeal, id. 


&  ArreeL 

1.  An  execution  against  the  person 
of  the  defendant  cannot  be  issued, 
under  §  288  of  the  Code,  on  a  judg- 
ment recovered  in  an  action  on  con- 
tract, unless  an  order  to  arrest  and 
hold  him  to  bail  was  made  therein 
before  judgment  recovered.  Keden- 
burgh  ctalv.  Morgan, 646 

2.  The  only  actions  in  which  such 
an  execution  can  issue,  where  the 
defendant  was  not  held  to  bail  be- 
fore judgment,  are  those  in  which 
the  cause  of  action  established  bj 
the  judgment-roll  creates,  per  «e,  the 
right)  under  §§  179  and  181,  to  ar- 
rest and  hold  to  bail, id. 

3.  Where  the  right  to  hold  to  bail 
depends  upon  extrinsic  facte,  and 
not  upon  tne  nature  of  the  cause  of 
action  itself  that  right  must  be  as- 
serted and  determined  before  judg- 
ment, in  the  manner  prescribed  by 
the  Code ;  and  if  that  be  not  done. 
no  execution  against  the  person  of 

.  the  defendant  can  be  issued  upon 
the  judgment^ id. 

4.  Where  a  defendant  is  ordered  to 
be  arrested  and  held  to  bail  on  an 
affidavit  stating  positively  a  cause  of 
action  which,  per  as,  gives  the  right 
to  such  an  order,  the  order  will  not 
be  vacated  as  a  matter  of  course, 
on  affidavits  which  merely  deny  the 
existence  of  such  cause  of  action, 
CoudandetaL  Y.Davie, 619 

5.  In  an  action  against  a  defendant 
for  criminal  conversation  with  the 
plaintiff's  wife,  he  may  be  held  to 
bail  on  an  affidavit  which  states  a 
cause  of  action,  and  nothing  more. 
Straue  v.  Schwarxwadder, 627 

6.  Such  an  action  is  one  for  "  injury 
to  person,"  within  the  meaning  of 


those  words  as  used  in  section  179 
of  the  Code,  subdivision  2, id. 

7.  In  an  action  against  a  female,  the 
cannot  be  arrested  and  held  to  bail, 
on  the  ground  that  she  fraudulently 
contracted  the  debt  on  which  the 
action  is  brought  Wheeler  v. 
BartweU, 684 

6L  Attorneys. 

1.  A  settlement  of  an  action  made 
by  the  parties  before  trial  if  made 
bona  fide  by  the  defendant,  without 
any  intent  to  deprive  the  plaintiff's 
attorney  of  his  costs,  is  valid ;  and 
if  the  attorney  proceed  and  perfect 
judgment  after  notice  of  such  a 
settlement,  the  judgment  will  be 
set  aside  as  irregular.  McDowell  v. 
Second  Avmtu  tiailroad Co.,. .  670 

2.  As  between  the  parties  to  an  ac- 
tion, an  attorney,  as  such,  has  no 
lien  upon  the  subject  of  the  action, 
and  the  parties  may  settle  and  dis- 
charge it  before  judgment  without 
consulting  him,  if  there  be  no  collu- 
sion between  them  to  deprive  him 
of.his  costs, id. 

7.  BmL 

L  A  practising  attorney  is  disquali- 
fied to  become  special  bail  in  a  civil 
action.    MOee  v.  Clarke, 632 

2.  If  such  bail  be  put  in  for  the 
defendant,  the  plaintiff  cannot  treat 
it  as  a  nullity:  he  must  except 
to  the  bail,  if  he  would  insist 
upon  the  disqualification:  and,  on 
such  exception,  the  bail  will  be 
rejected, id. 

3.  The  Code,  in  prescribing  the  qual- 
ifications or  bail,  has  merely  declar- 
ed the  pre-existing  practice  by 
prescribing  in  terms  the  same  re- 
quisites which  were  essential 
long-established  rules;  and 
not  removed  the  disabilities  of  at- 
torneys and  some  other  classes  of 
persons  to  become  special  bail,  ia\ 


tial  by 
it  has 


711 


uroix. 


a  Bill  of  Particular: 

1.  It  is  not  the  office  of  a  bill  of 
particular*  to  state  the  grounds  upon 
which  the  plaintiff  claims  to  recover, 
but  only  to  point  out  the  items  and 
particulars  embraced  in  his  claim  so 
as  to  identify  them.  Seaman  v. 
Low, 337 

2.  A  variance  between  the  proofs 
and  the  plaintiff's  bill  of  particulars 
will  not  be  deemed  material  unless 
the  defendant  is  misled  thereby,  id. 

9.  Ocm  and  Amendments. 

1.  Where  a  proposed  case  is  served  it 
is  irregular  for  the  adverse  party  to 
serve  a  case  drawn  by  himself  as  a 
substitute,  by  way  of  amendment 
Stuart  v.  Binsse, 616 

X  The  settled  practice  requires  that 
the  lines  of  the  proposed  case  be 
numbered,  and  that  the  amendments 
should  be  proposed  in  detail;  that 
they  "be  written  on  the  proposed 
case,  or  on  a  separate  paper,  with 
a  reference  specifying  the  line  and 
page  of  the  original ;  and  that  before 
the  case  and  amendments  are  sub- 
mitted for  settlement  the  place  or 
passage  where  amendments  are  to 
be  made  or  inserted  be  distinctly 
marked  on  the  case  submitted,    id. 

3.  In  addition  to  this,  the  rules  of 
Court  (Rules  of  1858,  No.  36)  re- 
quire that  the  party  proposing  a 
case  or  exception*  shall  himself 
examine  the  amendments  and 
mark  upon  each  his  assent  or  ob- 
jection,   id 

4  The  same  rules  forbid  the  proposal 
to  strike  out  large  portions  of  the 
case  in  mass,  by  a  single  amend- 
ment,  id. 

&  If  a  proposed  case  should  be  so 
inaccurate  as  to  render  it  practically 
impossible  to  correct  it  without 
striking  out  the  whole  or  nearly  all 
of  it,  a  special  application  may  be 
made  for  leave  to  serve  a  substitute, 


instead  of  making  as  i 
ments  as  there  are  lines  or  senten- 
ces:  but  where  counsel  act  in  good 
faith  this  can  very  seldom,  if  ever, 
be  necessary, id. 

10.  CompkmU,  Supplemental 
Tide,. 


11.  Cos*. 

1.  Where  a  receiver  of  the  property 
of  a  judgment  debtor  has  received 
notes  made  and  indorsed  by  third 
persons  as  being  the  property  of  such 
debtor,  and  subsequently,  as  such 
receiver,  brings  a  suit  on  such  notes, 
and'  one  of  the  defendants,  who 
answers  separately,  obtains  a  ver- 
dict, such  receiver  is  not  personally 
liable  to  pay  the  costs  of  such  defend- 
ant, unless  the  Court  orders  him  to 

Ky  them  for  mismanagement  or 
d  faith  in  such  action.    Mctnh, 
Receiver,  v.  Bumcy, 614 

2.  Where  such  defendant  issues  an 
execution  to  collect  the  costs  of  the 
individual  property  of  the  receiver, 
when  the  Court  has  made  no  order 
directing  him  to  pay  them  person- 
ally, it  will  be  set  aside  as  irregu- 
lar,   id. 

3.  In  an  action,  brought  by  an  as- 
signee in  trust  for  the  benefit  of 
creditors,  where  such  assignee  is  also 
a  non-resident,  the  Court  may,  in 
its  discretion,  compel  him  to  file  se- 
curity for  costs.  Rcmney  v.  Strin- 
ger et  at,  663 

4.  An  order  that  he  file  security  may 
be  made,  after  the  plaintiff  has  taken 
an  appeal  from  a  judgment  entered 
against  him  in  the  action, id 

Vide,  Allow auox. 
ArTOfonnra. 


1.  Where  a  tortious  taking  and  con- 
version of  personal  property  are  sat 
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op  as  ft  coonteRkifD,  the  omission 
to  reply  thereto  does  not  admit  that 
the  defendant  is  entitled  to  the  dam- 
ages he  alleges.  A  counterclaim  is 
in  the  nature  of  a  complaint  in  a 
cross  action ;  and  in  trespass  or  tro- 
ver for  taking  or  converting  per- 
sonal property,  it  is  not  necessary 
for  the  defendant  to  deny  the  aver- 
ment of  value  or  the  allegation  of 
damage.  They  must  be  proved, 
even  on  an  assessment  McKensie 
y.  Ibrrdlf 192 

2.  In  an  action  to  recover  possession 
of  a  pension  certificate  issued  to  the 
plaintiff,  it  is  no  defense,  either  legal 
or  equitable,  that  the  plaintiff  left 
such  certificate  with  the  defendants 
as  security  for  goods  thereafter  sold 
and  delivered  by  them  to  him,  rely- 
ing on  such  security,  and  that  there 
is  a  balance  due  to  them  for  such 
goods.    Moffattv.  Van  Dorm,  609 


3.  Such  facts  do  not  create  a  lien  in 
defendants'  favor  upon  the  certifi- 
cate, nor  constitute  a  right  to  an; 
relief  in  this  action, , 


ai 


4.  Such  facts,  therefore,  do  not  con- 
stitute a  defense,  or  a  counterclaim 
as  defined  by  the  Code, id. 

Vi&e,  Agreements,  (6,  7,)  Ante,  p.  36. 


13.  Defense. 

Vide,  Counterclaim,  (2,  4.) 

A  defense   not   pleaded  cannot  be 
proved. 

VUk,  Bills  of  Exchange  and  Pro- 
missory Notes,  (12, 13.) 
Insurance,  (8.) 

14.  Feigned  Issue* 

1.  An  action  between  partners  for  a 
dissolution,  an  accounting,  sale  of 
the  partnership  property,  payment 
of  the  debts,  and  a  payment  to  the 
plaintiff  of  her  share  of  the  residue 

BoflW.— Vol.  IV.  90 


of  the  proceeds,  is  not  an  action  for 
the  recovery  of  money  only,  which 
most  be  tried  by  a  jury,  but  it  is  a 
suit  which  would  formerly  have  been 
a  suit  in  Chancery,  in  which  the 
Court  had  power  to  order  a  feigned 
issue,  and  in  which,  under  the  Code, 
an  order  may  be  made  for  the  trial 
of  any  questions  of  fact  which  are 
in  issue.     O'Brien  v.  Bowes, . .  657 

2.  By  the  rules  of  Court,  if  either 
party  desire  a  trial  by  jury  in  such 
case,  he  must,  within  ten  days  after 
issue  joined,  give  notice  of  a  motion 
therefor.  He  cannot  of  right  make 
such  motion  at  a  later  period, . .  id. 

3.  The  Court,  for  its  own  relief,  and 
of  its  own  motion,  before  the  actual 
trial  of  the  issues,  may  invoke  the 
aid  of  a  jury  for  their  determination 
or  for  the  determination  of  any  ques- 
tions of  fact  involved  therein, .  .id 

4.  When  a  cause  is  called  for  trial,  if 
it  appear  that  the  trial  will  require 
the  examination  of  a  long  account, 
the  Court  may  order  a  reference; 
or  if  there  are  questions  which 
ought  to  be  determined  before  the 
account  is  taken,  the  Court  may  try 
and  determine  those  questions,  and 
direct  a  reference  to  take  and  state 
the  account  And  so,  also,  when 
the  cause  is  called  for  trial,  if  diffi- 
cult questions  of  fact  are  involved, 

.  depending  probably  upon  conflicting 
testimony,  the  Court  has  power  to 
order  those  questions  to  be  tried 
by  a  jury, id. 

5.  But  where  the  action  is  brought 
to  trial,  and  is  actually  tried  by  the 
Judge  without  a  jury,  each  party 
giving  all  the  testimony  he  desires 
respecting  the  matters  in  issue,  and 
the  cause  is  finally  submitted  for 
determination,  it  is  too  late  to  order 
a  trial  by  jury.  It  is  the  duty  of 
the  Judge  to  decide  the  questions 
submitted,  and  it  is  the  right  of  the 
parties  respectively  to  have  such  de- 
cision,  id. 

6.  Under    the    circumstances    last 
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stated,  an  order  dismissing  the  com- 
plaint, unless  the  plaintiff,  within 
five  days,  apply  for  a  trial  of  the 

auestions  of  fact;  and  an  order 
Hereafter  made  on  the  plaintiff's 
application,  directing  that  certain 
questions  in  relation  to  which  the 
testimony  was  conflicting,  be  tried 
by  a  jury  are  erroneous,  and  will  be 
reversed. id. 


15.  Injunction. 

1.  Where  a  plaintiff,  on  commencing 
a  suit  and  obtaining  an  injunction, 

fives  an  undertaking  to  pay  to  the 
efendants  such  damages  as  they 
may  sustain  by  reason  of  the  injunc- 
tion, if  the  Court  shall  finally  decide 
that  the  plaintiff  was  not  entitled 
thereto,  the  damages  to  be  ascer- 
tained by  a  reference  or  otherwise, 
as  the  Court  shall  direct,  and  where, 
on  motion  of  the  defendants,  the 
Court  by  order  dissolves  such  in- 
junction, and  thereupon  the  plaintiff 
discontinues  the  action,  and  pays 
the  costs,  the  Court  may  thereupon 
order  a  reference  to  ascertain  the 
damages  sustained  by  the  defend- 
ants.   Carpenter  v.  Wright  etaL,  655 

2.  Such  an  order  having  been  made, 
should  not  be  reversed,  unless  it  be 
perfectly  clear  that  no  action  will  lie 
on  the  undertaking, id. 

3.  It  should  not  be  reversed  on  the 
idea  that  on  such  a  state  of  facta  it 
is  clear  the  Court  has  not  finally 
decided  that  the  plaintiff  was  not 
entitled  to  the  injunction,  and  there- 
fore no  action  will  lie  on  the  under- 
taking,    id. 

4.  A  dissolution  of  the  injunction  by 
order  of  the  Court,  upon  a  hearing 
of  the  parties,  though  on  motion, 
followed  by  a  discontinuance  of  the 
action  by  the  plaintiff,  makes  the 
order  of  dissolution  a  final  decision 
in  such  sense,  *that  it  cannot  be  re- 
viewed on  appeal,  nor  reinvestiga- 
ted in  that  action, id. 


16.  Interpleader. 
Vide,  Pabxib,  (5,  6.) 

17.  Joint  Debtor* 

1.  In  an  action  upon  an  alleged  joint 
contract  against  two  defendants, 
one  of  whom  alone  appears  and 
answers,  proof  that  he  signed  the 
contract  m  his  own  name  and  as 
attorney  for  the  other  defendant  is 
sufficient  to  entitle  the  plaintiff  to 
read  the  contract  in  evidence,  with- 
out proving  any  authority  from  the 
co-defendant  to  the  other  to  sign  for 
him.    McKensie  v.  FarreU,. . .  192 

2.  Establishing  a  joint  liability  by 
evidence,  competent  as  to  the  de- 
fendant who  does  appear  and  an- 
swer, entitles  the  plaintiff  to  judg- 
ment,   id. 

3.  So,  U  seem*,  although  the  defend- 
ant who  does  not  appear  has  not 
been  served  with  process, id. 

4.  Under  the  New  York  Code  of 
Procedure,  the  plaintiff  in  an  action 
on  an  alleged  joint  contract  against 
two  defendants  may  have  judgment 
against  the  one  against  whom  he 
establishes  a  cause  of  action,  al- 
though he  does  not  show  that  the 
other  defendant  is  jointly  liable,  id. 

ia  Judgment*. 

1.  Where  the  complaint,  in  an  action 
of  tort  against  two  defendants,  alle- 
ges that  the  defendants  jointly  did 
the  wrong  complained  of,  and  the 
referee  to  whom  the  whole  issue 
was  referred  so  finds ;  but  also  finds 
that  one  defendant  injured  the  plain- 
tiff to  the  amount  of  $150,  and  the 
other  to  the  amount  of  $600 ;  the 
plaintiff  may  enter  judgment  against 
both  defendants,  jointly,  for  the  lar- 
ger sum.  (Hoffman,  J.,  dismnteeL) 
OSheaY.KirkeretaL, 120 

2.  The  judgment  may  be  so  entered, 
notwithstanding  the  referee  decides 
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that  the  plaintiff  recover  against  the 
one  defendant  $160,  and  against  the 
other  $600,  damages, id. 

3.  When  several  persons  are  made 
defendants  in  an  action  of  tort,  in 
which  it  is  alleged  and  proved  that 
they  jointly  did  the  wrong  com- 

Sined  of;  each  is  as  absolutely  lia- 
to  the  plaintiff  for  the  whole 
damage  as  the  other, id. 

4.  Where,  in  such  a  case,  the  jury  or 
a  referee  severe  the  damages,  and:  the 
plaintiff  enters  a  judgment  against 
all  for  the  larger  amount,  the  judg- 
ment will  not  be  reversed  because 
a  remittitur  of  the  lesser  amount  is 
not  formally  entered  on  the  record. 
The  entry  of  such  a  judgment,  per 
ae,  remits  all  claim  to  the  lesser 
amount, id. 

Vide,  Practice,  title,  Joint  Debtors. 

Judgment  under  { 277  of  the  Code 
not  void,  although  not  in  the  alter- 
native form  thereby  required. 
ante, 


19.  Jury. 

Effect  of  separation  of:  Vide,  Practice, 
tffa,  New  Trial,  (5,  6.) 

20.  New  Trial 

1.  Where,  on  the  trial  of  a  cause, 
the  jury  are  instructed  in  respect  to 
the  rule  of  law  which  they  are  to 
apply,  as  requested  by  the  defend- 
ants, and  a  verdict  passes  against 
them,  and  they  move  for  a  new 
trial  on  the  ground  that  the  verdict 
is  contrary  to  evidence ;  the  defend- 
ants have  a  right  on  such  motion, 
for  all  the  purposes  of  the  motion 
itself  to  insist  that  such  instruction 
is  correct  Bimten  v.  The  Orient 
Mutual  Insurance  Company,..  254 

2.  If  on  a  fair  application  of  the  rule, 
as  charged,  the  verdict  is  contrary 
to  evidence,  it  will  be  set  aside  and 
anew  trial  be  granted,....     ..id. 


3.  In  such  a  case,  it  is  erroneous  to 
refuse  a  new  trial,  on  the  ground 
that  the  plaintiff  has  some  equity 
disclosed  by  the  evidence  which 
entitles  him  to  retain  the  verdict; 
especially  when  the  pleadings  nei- 
ther intimate  its  nature  or  existence, 
nor  an  intention  to  assert  and  en- 
force it> id. 

4.  A  motion  for  a  new  trial  on  a 
case,  or  on  the  ground  of  surprise, 
or  of  newly  discovered  evidence, 
cannot  be  made  as  a  matter  of  right 
after  judgment  has  been  perfected. 
Anthony  v.  Smith, 503 

5.  The  separation  of  a  jury,  after  they 
have  retired  to  deliberate,  without 
the  consent  of  the  Court,  does  not, 
per  m,  entitle  a  party  to  a  new 
trial, id. 

6.  Where  there  is  no  reason  to  sup- 
pose that  either  party  has  been  pre- 
judiced by  such  separation  and 
where,  during  such  separation,  the 
jurors  did  not  converse  with  any 
person  concerning  the  cause,  a  new 
trial  will  not  be  granted  on  account 
of  such  separation,  even  though 
the  motion  be  made  before  judg- 
ment perfected, id 

7.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered 
evidence,  where  such  evidence  is 
merely  cumulative.  Burnett  etal 
y.  Phalon  et  al, 022 

8.  Where  the  trial  has  been  had 
before  the  Court  without  a  jury, 
and  a  motion  is  made  for  a  new  trial 
on  the  ground  of  newly  discovered 
evidence  alone,  such  motion  will 
be  decided,  on  the  assumption  that 
the  Court  found  the  facts  correct- 
ly upon  the  evidence  given,  and 
that  his  conclusions  of  law  upon 
the  facts  as  found,  are  free  from 

*i 


9.  Where,  on  a  motion  for  a  new 
trial,  on  the  ground  of  newly  dis- 
covered evidence,  consisting  of 
proof  thai  the  footings  of  the  ac- 
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count  contained. in  the  book  kept 
by  the  bank  of  which  plaintiff  is 
receiver,  showing  its  daily  cash  bal- 
ances, were  erroneous ;  and  which 
footings  had  been  read  to  the  jury 
as  being  accurate ;  a  new  trial  will 
be  granted  where  the  judge  is  satis- 
fied by  the  case,  that  if  the  book  so 
read  in  evidence  had  contained  ac- 
curate footings  of  said  account,  the 
verdict  would  have  been  for  the  de- 
fendant BuUerworth,  Receiver,  v. 
Worth, 624 


21.  Parties. 

L  Where  suit  is  brought  by  one  of 
two  partners  against  the  other,  to 
obtain  an  accounting  and  payment 

.  of  a  balance  justly  due  from  the 
defendant  to  the  plaintiff,  and  to  set 
aside  as  fraudulent  a  release  from 
liability  as  such  partner  executed 
by  the  plaintiff  to  the  defendant ;  a 
third  person  who  has  fraudulently 
and  without  consideration  obtained 
from  the  defendant  portions  of  the 
partnership  property  may  also  be 
made  a  party,  in  order  to  subject 
the  property  so  held  by  him  to  the 
payment  of  any  balance  due  from 
the  defendant  to  the  plaintiff. 
Wade  v.  Rusher, 637 

2.  The  cause  of  action  is  single,  viz. : 
the  right  to  an  accounting  and  an 
application  of  the  partnership  pro- 
perty to  the  payment  of  the  sum 
due  from  the  defendant, id. 

3.  The  partner  to  whom  a  balance  is 
due  has  a  lien  upon  the  partnership 
property,  and  upon  other  property 
into  which  it  may  have  been  con- 
verted by  the  debtor  partner ;  not 
only  as  against  him,  but  as  against 
all  assignees  of  it  who  are  not  bona 
fide  purchasers  of  it  for  value, .  .id. 

4.  Although  portions  of  such  pro- 
perty may  have  come  to  the  pos- 
session of  different  persons,  all  such 
persons  who  are  not  purchasers  of 
it  for'  value  are  proper  parties,  as 
the  subject  of  the  action,  the  part- 


nership property,  is  single,  as  well 
as  the  object  of  the  action,  an  ap- 
plication of  it  to  pay  a  balance  to 
the  partner  to  whom  it  is  due, .  .id. 

6.  In  an  action  against  the  charterers 
of  a  vessel  to  recover  the  sum  cov- 
enanted to  be  paid  for  a  voyage 
from  Galveston  to  New  York, 
brought  by  an  assignee  of  the  char- 
ter party  alter  the  voyage  has  been 
performed,  where  it  appears  that 
the  vessel,  which  by  the  charter 
party  was  to  be  kept  by  the  owners 
staunch  and  tight,  was,  at  the  time 
the  charter  party  was  executed,  at 
Galveston,  in  Texas,  and  S.,  S.  & 
Co.,  of  Galveston  advanced  $3,971.- 
43  for  port  charges  and  putting  the 
vessel  in  a  condition  to  perform  the 
voyage  for  which  she  was  so  char- 
tered, (she  being  disabled  and  in 
distress,  and  the  master  having  no 
money 8  to  repair  her;)  and  where  it 
also  appears  that  S.,  8.  &  Go.  have 
commenced  an  action  in  another 
court  in  this  State,  to  establish  a 
lien  upon  the  freight  moneys  earned 
on  said  voyage  to  reimburse  their 
said  advances  and  obtained  an  in- 
junction restraining  the  defendants 
from  collecting  any  of  such  freight 
moneys,  and  have  also  obtained  an 
order  for  the  appointment  of  a  re- 
ceiver of  such  part  of  said  freight 
moneys  as  the  defendants  have 
collected ;  the  plaintiffs  will  be  com- 
pelled to  amend  the  summons  and 
complaint  so  as  to  make  said  8.,  8. 
&  Co.  parties  defendants,  to  the 
end  that  their  claim  to  such  freight 
moneyB  may  be  determined  in  this 
action,  so  as  to  conclude  the  present 
plaintiffs  in  respect  thereto.  St*r- 
tevant  v.  Brewer, 628 

6.  The  liability  of  the  defendants  to 
the  plaintiffs  upon  the  charter  party, 
depends  upon  the  question  whether 
S.,  S.  &  Co.  have  a  right  to  all  of 
said  freight  moneys ;  and  that  ques- 
tion, and  to  how  much  of  said 
moneys  S.,  S.  &  Co,  are  entitled,  if 
not  to  all  ofthem,  should  be  deter- 
mined by  a  single  trial,  so  as  to 
conclude  all  the  parties  thereby,  *i 
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22.  Security  Jbr  Costs. 
Vide,  Praotkw,  title,  Costa 

23.  Supplementary  Proceedings. 

L  On  proceedings  supplementary  to 
execution,  neither  a  witness  nor  a 
person  alleged  to  have  property  be- 
longing to  the  judgment  debtor,  can 
be  required  to  answer  questions  put 
with  a  view  to  eliciting  evidence 
tending  to  show  that  transfers  of 
property  made  by  such  debtor  were 
made  with  intent  to  defraud  credi- 
tors. Ibwn  v.  Safeguard  Insurance 
Company  of  New  York  and  Penn- 
sylvania,    683 

2.  Property  in  the  possession  of  a 
third  person  claiming  title,  no  mat- 
ter how  fraudulent  the  transfer, 
the  Judge  cannot  order  to  be  de- 
livered to  the  creditor, id. 

3.  The  object  of  the  examination'  is 
the  discovery  of  property  in  the 
possession  or  control  of  the  debt- 
or,   id 


24  Tried. 

1.  When  there  is  a  conflict  of  testi- 
mony in  regard  to  the  question 
whether  a  representation  was  made, 
or  whether  a  fact  reported  was  true, 
or  whether  the  defendant  acted  in 
reliance  on  the  representation,  or 
sought  and  acted  on  other  informa- 
tion, it  is  error  to  direct  the  jury  to 
find  for  the  defendant  Such  a 
direction  is  not  proper,  unless  the 
case  be  such,  upon  the  pleadings 
and  proofs,  that  a  verdict  of  the 
jury  tor  the  plaintiff  would  be  set 
aside  as  against  law  or  against 
evidence.  ElweU  et  at  v.  Cham- 
berlain,   320 

2.  The  Court,  in  its  discretion,  may 
limit  the  number  of  witnesses  to  be 
examined  to  a  particular  point;  and 
the  exercise  of  that  discretion  is 
not  toe  subject  of  am  exception 


which  can  be  heard  on  an  appeal 
from  the  judgment  If  it  is  exer- 
cised indiscreetly,  and  to  the  actual 
prejudice  of  a  party,  his  remedy  is  a 
motion  for  a  new  trial  upon  a  case. 
Anthony  y.  Smith,...* 603 

3.  It  is  within  the  discretion  of  the 
Judge  whether  he  will  allow  either 
party,  after  he  has  rested  and  the 
evidence  on  the  part  of  his  ad- 
versary has  been  given,  to  call 
other  witnesses  to  points  as  to  which 
he  had  previously  examined  wit- 
nesses,   id. 

4.  When  there  is  conflicting  evidence 
in  respect  to  the  allegations  of  fact 
stated  in  an  answer  as  a  defense,  it 
is  the  duty  of  the  Judge  to  submit 
the  evidence  to  the  jury,  and  con- 
sequently an  exception  to  his  refusal 
to  charge  that  it  established  toe 
facts,  as  either  party  claimed  them 
to  be,  is  manifestly  untenable. 
Bernhard  v.  Brunner, 528 

Vide,  Bills  of  Exchange  and  Pbomis- 
bobt  Notes,  (29.) 
Practice,  title,  Feigned  Issues. 


The  refusal  of  the  Judge  to  adjourn  a 
cause  on  trial  to  a  subsequent  day 
to  enable  a  party  to  obtain  further 
evidence,  is  not  the  subject  of  an 
exception.    Ante, .. ...  64 


26.   Verdict.  (Subject  to  the  opinion  of 
the  Court) 

1.  Where  a  verdict  is  taken,  subject 
to  the  opinion  of  the  Court  at 
General  Term,  the  Court  ought  not 
to  entertain  objections  which,  if 
suggested  at  the  trial,  might  readily 
have  been  obviated.  McKewtU  v. 
Ihrrdt, 182 


PRINCIPAL  AND  AGENT. 

I.  Where  the  question  is  whether  an 
agent,  (not  having,  by  the  papers 
which  created  him  such  agent  and 
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defined  his  powers,  say  authority 
to  alter  a  policy  which  had  been 
issued  by  his  principal,)  "was  per- 
mitted to  alter  policies  in  respect  to 
dates  of  sailing,  from  time  to  time, 
so  that  thai  became  the  customary 
usage  and  course  of  business-"  the 
evidence  must  show,  in  order  to 
bind  the  principal,  at  least  several 
cases  in  which  the  agent,  without 
asking  the  sanction  of  his  acts  by 
the  principal,  had  made  alterations 
of  a  like  nature  on  which  the  prin- 
cipal had  acted,  and  in  which  he 
had  acquiesced  when  such  altera- 
tions came  to  his  knowledge ;  or  it 
must  tend  to  prove  that  although 
communicated  by  the  agent  they 
were  acquiesced  in,  as  acts  which 
he  was  competent  to  perform,  and 
as  binding  on  his  principal ;  or  that 
he  was  held  out  to  the  public  as 
authorised  to  do  such  acts.  Bunten 
v.  The  Orient  Mutual  Insurance 
Company, 254 

2.  When  a  broker,  who  is  employed 
by  the  plaintiff  to  sell  a  note,  is 
guilty  or  a  false  and  fraudulent  rep- 
resentation, upon  faith  whereof  the 
defendant  buys  the  note,  the  defend- 
ant may  rescind  the  contract  and 
return  the  note,  and  refuse  payment 
of  his  check  given  for  the  price. 
The  plaintiff,  seeking  to  enforce  a 
contract  made  by  his  agent,  is  af- 
fected by  the  agent's  fraud,  although 
he  never  authorized  the  false  rep- 
resentation, nor  knew  that  it  was 
made  down  to  the  time  of  the  trial 
ElweU  stair.  Chamberlain,. .  320 

3.  But  to  entitle  a  party  to  rescind  a 
contract  on  the  ground  of  such 
fraudulent  representation,  it  must 
appear  not  only  that  it  was  material 
and  untrue  but  that  he  acted  on  the 
faith  thereof:  which  imports  not 
merely  that  he  believed  the  fact  to 
be  as  it  was  represented  to  be,  but 
that  such  belief  was  founded  on 
the  representation, id. 

Vuk,  Aonox,  (L) 

Corporation,  (5-8.) 


PROTEST, 

[Notice  0/.] 

Vide,  Bills  of  Exchaxok  and  Pbo- 
MnsoRT  Kens,  (21-21) 


RATIFICATION. 
Vide,  Ante,  pp.  80-81. 


RECEIVER. 

Vide,  ElweU  v.  Crocker, 22 

Lawrence  v.  Kelson, 240 

Marsh  v.  Hussey, 614 


RESCISSION  (OF  CONTRACTS). 

1.  Where  a  plaintiff,  by  the  fraud  of 
the  defendant,  has  been  induced  to 
contract  to  purchase  property  from 
the  latter,  (viz.,  250  shares  of  the 
stock  of  the  Staten  Island  Associa- 
tion,) and  has  made  payments  there- 
on, he  mav,  on  discovering  the  fraud, 
rescind  tne  contract  and  recover 
back  the  money  so  paid, 
r.  Low, 


337 


2.  Before  the  Code,  such  money  could 
be  recovered  back  by  action  of  as- 
sumpsit, under  a  declaration  con- 
taining only  the  common  money 
counts, id. 

3.  Where  the  defendant  sold  to  the 
plaintiff  shares  in  an  association 
formed  for  the  purpose  of  buying 
and  selling  lands  and  dividing  the 
profits  thereof;  and  promised,  as 
part  of  the  terms  of  sale,  that  he 
would  put  into  the  association  two 
farms  at  the  cost  thereof  ($16,000) ; 
but  the  defendant,  subsequently, 
before  the  shares  were  delivered 
contributed  the  farms  at  a  mucn 
greater  sum,  (|85,000,)  and  received 
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payment  therefor  from  tho 
tion ;  the  plaintiff  was  not  bound 
to  receive  the  shares  so  sold  The 
dealing  of  the  defendant  therewith 
altered  their  substantial  character. 
They  were  not  aliquot  parts  of  the 
same  capital  which  they  were  by 
the  terms  of  sale  to  be,  and  the 
plaintiff  is  entitled  to  recover  back 
the  payments  he  had  made  on  ac- 
count of  the  sale, id. 

4  In  such  an  action,  and  under  such 
a  declaration,  the  plaintiff  will  not 
be  precluded  from  showing  such 
fraud  as  establishing  a  right  to  re- 
scind and  reclaim  the  money,  merely 
because  he  has  furnished  a  bill  of 
the  particulars  of  his  claim ;  which 
bill  states  the  said  payments,  ($5,- 
250  in  all,)  and  their  dates,  and  de- 
scribes them  as  so  much  "money 
received  by  defendant,  on  account 
of  stock  which  defendant  never  de- 
livered to  plaintiff,0  and  also  claims 
"the  further  sum  of  $5,250,  being 
the  proceeds  of  250  shares  of  the 
stock  of  the  Staten  Island  Associa- 
tion, sold  by  the  defendant  on  ac- 
count of  the  plaintiff,  on  the  1st  of 
November,  1838,"  with  interest 
Ac., id. 

5.  Especially  should  it  be  so  held, 
when  there  is  not  only  no  affidavit 
or  other  evidence  furnished  by  de- 
fendant of  surprise,  or  that  hie  has 
been  misled  but  on  the  contrary, 
it  appears  that  the  defendant  had 
actual  and  timely  notice  that  the 
ground  of  the*  plaintiff's  claim  to 
rescind  was  the  defendant's  fraudu- 
lent representation  to  induce  the 
plaintiff  to  contract  for  the  250 
■hares, id. 


RESURRECTION  OF  THE  SAV- 
IOUR. 

Has  the  day  of;  been  substituted  for 
the  Jewish  Sabbath,  and  superseded 
it?  See  opinion  of  Hofvmah,  J., 
«•*, 314,315 


SHERIFF, 

1.  When  an  order  is  duly  made  for 
the  arrest  of  a  defendant,  in  the  case 
prescribed  by  subdivision  three  of 
section  179,  of  the  Code ;  (a  replev- 
in suit)  and  the  Sheriff  arrests  hhn 
under  such  order,  and^jdlows  him 
to  go  at  large,  on  executing  the 
proper  bond,  with  sureties  who  fail 
to  justify  on  being  excepted  to; 
and  the  plaintiff,  in  such  action,  re- 
covers judgment  for  the  value  of  the 
property,  and  damages  for  the  de- 
tention thereof,  with  costs ;  he  may 
maintain  an  action  against  such 
Sheriff,  to  recover  the  amount  of 
said  judgment,  after  an  execution 
against  the  property  of  such  defend- 
ant has  been  issued  on  said  judg- 


ment and  returned  unsatisfied 
hraU  y.  Oner, 


94 


2.  It  is  not  essential  to  the  right  to 
maintain  such  an  action,  that  an 
execution  against  the  body  of  such 
defendant  has  been  issued  and  re- 
turned unsatisfied,  nor  that  a  writ 
de  retorno  habendo  has  been  issued 
and  returned  unsatisfied, id. 

3.  Such  judgment,  although  it  is  not 
in  the  alternative  form  prescibed  by 
section  277  of  the  Code,  is  not  void, 
but  is  valid  until  reversed  or  amend- 
ed,  id. 

4.  The  statute  (Code,  1 201,)  which 
provides  that,  "if,  after  being  ar- 
rested, the  defendant  escape  or  be 
rescued,  or  bail  be  not  given  or  justi- 
fied, or  a  deposit  be  not  made  in- 
stead thereof,  the  Sheriff  shall  him- 
self be  liable  as  bail ;"  means  that 
the  liability  of  a  Sheriff  arresting 
a  defendant,  where  bail  does  not 
justify,  is  the  same  as  that  of  the 
bail  m  that  particular  case  would 
have  been,  if  they  had  justified  on 
being  excepted  to, id. 

5.  When  such  bail,  by  the  terms  of 
their  undertaking,  become  guaran- 
tors of  the  payment  of  any  judg- 
ment that  may  be  recovered,  the 
Sheriff  is  made  guarantor  if  he  dis- 
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charges  the  defendant  on  taking 
bail  who  fail  to  justify, uL 


6.  In  an  action  against  a  Sheriff  for 
not  delivering  to  his  successor  in 
office  a  prisoner  taken  by  him  and 
committed  to  jail  on  an  execution 
against  the  body,  averred  to  have 
been  duly  issued  upon  a  judgment 
in  an  action  brought  to  recover 
a  debt  which  was  fraudulently 
contracted,  it  is  not  essential  that 
the  complaint  should  also  state  that 
an  order  for  the  arrest  of  the  de- 
fendant was  obtained.  French  v. 
WUlett, 649 


7.  Where  an  execution  is  regular  on 
its  face  and  there  is  no  delect  of 
jurisdiction,  neither  irregularity  nor 
error  in  issuing  the  execution  will 
justify  the  Sheriff  in  refusing  or 
neglecting  to  execute  it> id. 

&  Otherwise  if  the  execution  be 
void, .../..  id 


9.  A  complaint,  which,  after  stating 
the  due  commitment  of  the  prisoner 
by  the  defendant  as  Sheriff  to  the 
county  jail,  then  proceeds  to  state 
the  expiration  of  the  term  of  the 
defendant's  office,  the  election  of  a 
new  Sheriff  the  due  qualification  of 
the  latter  and  the  service  upon  the 
defendant  of  the  certificate  of  the 
County  Clerk  that  such  new  Sheriff 
had  qualified  and  given  the  security 
required  by  law,  (2  R.  8.,  438,)  and 
avers  that  the  defendant  did  not, 
within  ten  days  after  such  service, 
deliver  to  the  said  new  Sheriff  the 
prisoner,  then  in  the  defendant's 
custody  on  the  said  execution  and 
confined  within  the  jail  liberties, 
shows  a  clear  and  explicit  neglect 
of  duty  and  violation  or  the  statute 
for  which  the  defendant  is  liable, 
and  is  enough  to  put  the  defendant 
to  his  defense, & 


SHIPPING. 

1.  Jettisoned  goods  carried  on  deck, 
according  to  the  custom  of  the  trade 
by  steamboats  navigating  the  8onnd 
that  separates  Long  Island  from  the 
main  land  of  New  York  and  Con- 
necticut, and  stowed  in  the  moil 
way,  are  entitled  to  contribution 
for  general  average  loss.  Harm  d 
oLy.  Moody  H  at,... 210 

2.  Bank  bills  of  the  plaintiffs,  so  car- 
ried for  them  in  a  crate  by  an  Ex- 
press Company,  which,  by  agree- 
ment with  the  owners  of  the 
steamboat,  paid  such  owners  a  fixed 

.  annual  sum  for  the  carrying  of  a 
stated  number  of  portable  crates 
with  the  contents  thereof,  are 
bound,  when  saved,  to  contribute 
for  such  a  loss, id. 

3.  The  bills,  in  the  absence  of  proof 
to  the  contrary,  will  be  presumed 
to  be  of  the  value  expressed  on 
their  face,  and  must  contribute  in 
proportion  to  the  amount  of  such 
value, id. 


SPECIFIC  PERFORMANCE. 

Fide,  Dt  Pierm   et  al    v.    Thorn 
Hal i  206 

STATUTES     (Extra    TnumoauL 
or). 


Vide,  Corporatioxb,  (a) 


STATUTE  OF  FRAUDS. 

1.  A  promise  by  the  assignee  of  a 
lease  to  the  landlord,  that,  if  the 
latter  will  permit  him  to  remain  in 
possession  of  the  premises,  he  will 
pay  the  arrears  of  rent  due  from  the 
lessee,  is  a  collateral  promise,  and  if 
not  in  writing,  is  void  by  the  sta- 
tute of  frauds.  JFbwUrv.  Motor,  148 

2.  J.  H.  F.,  tenant  in  possession  of  a 
store  under  a  lease  from  P.  M.,  sold 
out  to  his  lather,  A.  F.,  there  thefi 
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being  $103.50  rent  in  arrear.  A.  F. 
took  possession,  and  afterwards  pro- 
mised the  landlord  that  if  he  "would 
allow  him  to  remain  he  would  pay 
the  back  rent  due  by  his  son."  A. 
F.  (the  father)  occupied  thereafter 
about  six  weeks,  sold  out  the  goods, 
and  gave  up  the  premises:  Held, 
upon  these  facts,  that  A.  F.  was  not 
liable  for  the  arrears  of  rent,  but 
only  for  the  rent  which  became  pay- 
able after  he  took  possession,  . .  Id. 

Vide,  Landlord  and  Tenant^  (7, 8.) 


STATUTE  OF  LIMITATIONS. 

Vide,  Antb-Nuptial  Contracts,  (1,  2.) 
Estoppel,  (2.) 


STOOKHOLBERS. 

1.  In  an  action  against  a  stockholder 
of  a  corporation,  created  under  the 
"  act  to  authorize  the  formation  of 
corporations  for  manufacturing, 
mining,  mechanical  and  chemical 
purposes,"  (passed  February  17, 
1848,  ch.  40,)  to  recover  of  such 
stockholder  to  the  amount  of  the 
stock  held  by  him ;  on  the  ground 
that  the  plaintiff  owns  a  judgment 
against  such  corporation  on  which 
an  execution  has  been  issued  and 
returned  unsatisfied ;  it  is  not  of 
itself  a  defense,  that  such  judgment, 
though  recovered  upon  a  debt  con- 
tracted with,  a  person  not  a  stock- 
holder, was  recovered  by  a  person 
who  was  a  stockholder,  and  was 
subsequently  assigned  to  the  plain- 
tiff. Woodruff  &  Beach  Iron  Works 
v.  Chittenden, 406 

2.  The  stockholders  of  corporations 
created  under  that  statute,  are, 
under  section  10,  severally,  individ- 
ually, liable  to  the  creditors  of  the 
Company,  only  to  an  amount  equal 
to  the  amount  of  the  stock  held  by 
them  respectively,  until  the  acts 
required  by  that  section  hav^  been 
performed. 

Bosw.— Vol.  IV.  91 


Their  liabilities  are  fundamentally 
different  from  those  of  the  Bossie 
Gatona  Company,  (as  expounded  in 
IComst,  47,) id. 

3.  The  recovery  from  a  stockholder, 
in  a  corporation  created  by  the  act 
of  February  17,  1848,  of  an  amount 
equal  to  the  amount  of  stock  which 
he  holds,  by  a  creditor  of  the  Com- 
pany, would  be  a  defense  to  a  suit 
brought  against  him  by  any  other 
creditor  of  such  Company, ....  id, 

4.  If  a  creditor  suing  a  stockholder 
also  holds  stock  less  in  amount  than 
that  held  by  the  person  so  sued,  the 
defendant  is  not  on  any  principle 
entitled  to  any  greater  relief  than 
an  abatement  from  the  liability  de- 
clared by  statute,  of  a  sum  equal  to 
the  amount  of  stock'  held  by  such 
plaintiff, id, 

5.  But  such  a  deduction,  thus  made, 
unless  made  to  one  who  was  at  the 
time  a  creditor  of  the  Company, 
would  not  exempt  such  plaintiff 
from  a  recovery  against  him  in  a  suit 
subsequently  brought  by  a  creditor 
of  the  Company, id. 

6.  The  mere  fact,  therefore,  that  the 
plaintiff,  in  a  suit  against  the  Com- 
pany, in  which  a  judgment  was  re- 
covered against  it,  was  a  stockhol- 
der, is  not  available  as  a  defense, 
either  partial  or  total ;  in  an  action 
brought  by  the  assignee  of  such 
judgment  against  a  stockholder, 
especially  when  it  is  not  alleged  in 
the  answer  that  the  plaintiffs'  as- 
signor was  a  stockholder;  nor 
shown  at  the  trial  how  much  stock 
he  held, id. 


Vide,  Corporations,  (1-4.)  _,. 

SUBROGATION .*  ,, 
Vide,  Sra^taw  .         ? 
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SUNDAY. 

Canons  and  Edicts,  as  to  the  Obser- 
vance of,  ante,  (312-315.) 
Statutes,  as  to  the  observance  of. 
ante,  (315-317.) 

When  the  last  day,  for  paying  the  an- 
nual premium  on  a  life  policy  requir- 
ed to  be  paid  to  continue  the  policy 
in  force,  is  Sunday,  tender  or  pay- 
ment on  the  following  Monday  is  in 
time  and  sufficient    Ante,  ...  298 


SURETY. 

1.  Although  at  law,  one  who  accepts 
a  bill  for  the  accommodation  of 
the  drawer,  is  regarded  in  favor  of 
a  bona  fide  holder  as  the  principal 
debtor,  yet  as  between  such  acceptor 
and  the  drawer,  the  former  stands  in 
the  relation  of  surety,  and  in  equity 
he  is  entitled,  on  payment  of  the 
bill,  to  be  subrogated  to  the  position 
of  such  holder  of  the  bill,  in  respect 
to  any  securities  of  the  drawer  held 
by  such  holder  to  secure  the  pay- 
ment thereo£  The  Bank  of  Ibronto 
v.  Hunter, 646 

2.  Hence,  in  an  action  against  the 
accommodation  acceptor  by  a  non- 
resident holder  of  the  bill,  the  draw- 
ers having  become  insolvent  the 
defendant  may,  under  the  Code, 
(which  authorizes  the  Court  to  give 
equitable  as  well  as  legal  relief  in 
the  same  action,)  put  in  an  answer 
in  the  nature  of  a  cross  bill  in 
equity,  demanding  such  subrogation 
upon  payment  of  the  amount  due 
to  the  plaintifis, id. 


u 

USURY. 

1.  A  lender  cannot  avoid  his  own 
contract  on  the  ground  that  it  con- 
tains a  usurious  reservation  in  his 
own  favor.  El  well  etal  v.  Cham- 
berlain,  320 


2  A  sale  of  a  note  vaKd  in  the  hand* 
of  the  vendor  may  be  made  for  any 
price  the  vendor  chooses  to  accept 
therefor,  and  it  is  not  usury, ...  uL 

3.  Where  a  party,  being  applied  to 
by  a  broker  to  purchase  a  note  hav- 
ing about  three  months  to  run, 
(which  the  maker  has  placed  in  the 
broker's  hands  to  raise  money,)  and 
not  being  willing  to  purchase  the 
note,  consents  in  good  faith  to  ex- 
change his  own  note  for  it,  and  re- 
ceive a  compensation  of  two  and 
one-half  per  cent  for  such  advance 
or  sale  of  his  credit,  the  transaction 
is  (according  to  the  weight  of  au- 
thority in  New  York)  not  usurious 
per  ee.  Such  a  transaction  may  be 
usurious  when  it  is  resorted  to  as  a 
cover  for  usury ;  but  where  the  hon- 
est intent  and  meaning  of  the  trans- 
action is  to  give  to  another  the  use 
of  one's  credit  for  a  compensation, 
it  is  lawful  (PttRREPONT,  J.,  dis- 
sented,)   id. 

4.  Where  the  owner  of  stock  pledges  t 
it  as  collateral  security  for  the  pay- 
ment of  a  usurious  loan,  he  may,  on 
a  demand  of  the  stock  and  a  refusal 
to  return  it,  recover  its  value  in  an 
action  of  trover.  Cottdand  etaly. 
Davit, 619 

5.  He  may  maintain  such  action,  not- 
withstanding the  pledgee  by  the 
terms  of  the  contract  was  authorised 
to  hypothecate  it,  and  had  hypoth- 
ecated it  before  such  demand  was 
made, id. 


VARIANCE. 
Vide,  Practice,  titfe,  Bill  or  Paib- 

0ULAB& 

w 

WAREHOUSEMEN. 
Vide,  Wilxm  v.  Nason, 155 
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WARRANTY. 

Vuk>  QiBeapit  v.  Tbrrance, 36 

f 
WITNESa 

1.  Upon  the  trial  of  an  action  brought 
to  recover,  or  upon  a  reference  or- 
dered to  ascertain  the  damages  sus- 
tained by  the  plaintiff,  by  the  use 
by  the  defendant  of  the  plaintiff's 
trade*  mark;  the  defendant  cannot 


be  compelled  to*  answer  questions 
tending  to  show  that  the  defend- 
ant has  sold  articles  manufactured 
by  himself,  with  a  label  thereon  imi- 
tating, resembling  or  purporting  to 
be  the  label  of  the  plaintiff  Byass 
▼.  Smith, 679 

2.  A  party  cannot  be  compelled  to 
give  evidence  tending  to  prove  ei- 
ther of  the  three  facts  essential  to 
constitute  the  offense  prohibited  by 
chapter  123,  (§  3,)  of  the  Session 
Laws  of  1850, id. 
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